Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


J3I 

yd 


V' 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN 

i%e  €onttii  of  Common  Vlea0 


AMD 


lExt^tt^net  €imil^tVf 


WITH 


TABLES  OF  THE  NaMES  OP  THE  GASES  AND  PRINCIPAL  MATTERS. 


BT 


JOHN  BAYLY  MOORE,  Esq.,  of  the  Inner  Tebiplb, 

AMD 

JOSEPH  PAYNE,  Esq.,  of  Lincoln's  Inn, 


BARRISTER  AT  LAW. 


VOL.  11. 


n)NTAlNING  THE  CASES  FROM  TRINITY  TERM.  9  GEO.  IV.  1828, 

TO 

HILARY  TERM^  9  &  10  GEO.  IV.  1820,  BOTH  INCLUSIVE. 


LONDON: 

S.  SWEET,  CHANCERY  LANE,  FLEET  STREET, 

a.Ai  «iiiiiM>n^  t-  ihiMfiirr: 
AND  R.  MILUK£N  ft  SON,  GRAFTON  STREET,  DUBUN. 

1830. 


'""^m Of  THE    . 

iiu:    .  •  ■  -^0^0  JR.  UuivERsm. 

JUL  15  1901 


.  %5-, 


LISBABY  OF  Tfll 


^  ,.»-»'»-.«•,  ,f  J* 


W.  U'dOWALL,  printer,  PBMBBRTON-noW, 
GOUGH-SQUARB. 


«i^w^ 


JUDGES 

OF  TH^ 

COURT  OF  COMMON  PLEAS, 

DUaiKO    THE   PERIOD  COMPRISED  IN  THIS    VOLUME. 

The  Right  Hod*  Sir  Wm.  Draper  Best,  Knt.,  Lord  Chief 

Justice. 
The  Hon.  Sir  James  Allan  Park,  Knt. 
The  H<«.  Sir  James  Burrough,  Knt. 
The  Hon.  Sir  Stephen  Gaselbe,  Knt. 


«        » 


k  « 


/, 


TABLE 


OF  THE 


NAMES  OF  THE  CASES  REPORTED 


IN  THE  SECOND  VOLUME. 


n 


A. 

Page 
Abbey  r.  Lill     -        -        -    53 

J  Leghy  and  Harvick^ 

Sharper.  -        -         812 

Alcock  p.  Cooke  -        -  625 

Amner  r.  Cattell         -        -  367 

Arnold,  clerk,  v.  The  Bishop 

of  Bath  and  Wells,  Leeves 

and  Davies,  clerks  -        -  559 


B. 


-  142 


Bainbridge,  Coates  v. 
Barr  and  Morgan,  Strother 

r.  -         - 
Bath  and  Wells,  Bishop  of, 
Leeves  and  Davies,  clerks, 
Arnold,  clerk,  v. 
Baxter,  tenant;  Martin,  de- 
mandant ;  Grubb  and  wife, 
vouchees 
Beaty,  Raggett  and  Mend- 
ham  r.    - 
Beddington  v.  Beddington 
Benedict,  Seaton  9.       -  66,  301 
Bent,  Cox  v.       -        -        -  281 
Be  van,  HoU  and,  v.  Hadley   136 
Bcidero,  BoUon  v.     -      623,  n. 
BoUon  V.  Boldero  -    -      623,  n. 
Bouafield  v.  Godfrey  -        -  771 


-  207 


-  559 


-  240 

512 
479 


Page 
Bradley.  Potten  r.  -  -  78 
Brain,  Procter  v.  -  -  281> 
Bridges  r.  Smyth  -  -  7'U) 
Browne,  Gooch,  and  Chap- 
man, Revett  V.  -  -  12 
Bryant  v.  Perring,  Bart*  -  760 
Bushnell  v.  Levi         -        -  577 


C. 


Calvert  9.  Tomlin       -        -       1 
Carden,  Vere  v.  -        -  763 

Carew,  demandant;  White, 

tenant;  Fownes,  vouchee  558 
Carr,  Field  r.  -  -  *  46 
Carruthers  v.  Payne  -  -  4fi9 
Carter  r.  Carter  -        -  732 

r.  Sanderson    -        -  164 

Cattell,  Amner  9.        -        -  367 
Chapman,   Browne,  Grooch 

and,  Revett  v.  -  -  12 
Cheese  and  Another,  Doe  d. 

Davies,  r.  Creed  -  -  648 
Cheese  and  Davies,  Doe  d.,  v. 

Creed     -        ^        -        .  648 
Cholmeley,  demandant;  Pax- 
ton,  tenant      -        -        -  127 
Christie  v.  Hamlet      -        -  816 
Churchill  v.  Crease     -        -  415 


|i|iW  >     I    W>  I  I     HI 


1 


VI 


TABLK  OF  THE  CASES  REPORTED; 


Page 
Cl€fnch,    WaterhousG     and 

Weeks.  MackUh  r.  -  319 

Coates  V*  Bainbi^cig^  -  -  142 
Collins  V.  Price  -  -  r  233 
Cook,  Key  ».  -  -  -  720 
Cooke,  Alcock  t?.  -  -  625 
Cooper,  Thorpe  t?.  (in  error)  245 
Cope,  Furness  v.  -  -  197 
Corrie,  Preece  v>  -    57 

Cox  V.  Bent^       -        -        -  281 

,  Hemming  and,  t\  Perry  375 

Creed*,  Doe  a.  Cheese  and 

Davies  t?.  -  -  -  648 
Davies.  Cheese, 

and  Another  r.  -  -  648 
Crease,  Churchill  v.  -  -  415 
Cristall,  Ferguson  v.'  -  \  •  524 
Crofts  t?.  Stockleys  -  -  81 
Crole  «?.  Parker  -  -  -  150 
Crooke,  Vale  and,  vouchees; 

Egremont,      demandant ; 

•,  tenant   -        -        -  264 

D. 

Davies,  Cheese  and.  Doe  d., 
V.  Creed         -        -        -  648 

Another, 

Doe  rf.,  V.  Creed     -        -  648 
— ,  The  Bishop  of  Bath 


and  Wells,   Leeves  and, 

clerks,  Arnold,  clerk,  9    -  559 
Davis  V.  Russell  -        -  580 

De  Crespigny  r,  Wellesley  -  €96 
Dicas ».  Jay  *  -  .  448 
Dickenson,  Henman  r.  -  289 
Dillon  V.  Edwards  -  -  550 
Doe  df.  Cheese  and  Davies  v. 

Creed     •        -        -        -  648 

-—  Davies,  Cheese  and 

Another  v.  Creed         -  648 

Rsher  v.  Giles        -  749 

Futter  V.  Randall    -    20 

Dowling,  Bishop  of  Exeter 

and,  r.  Gully       105,  266,  276 


Duvergier  v.  Fellovre; 


E. 

Edwards  v.  Farcbrothcr 

,  Dillon  r, 

Egremont,  demandant; 


Pa^e 
-  3S4 


-  550 


tenant;  Vale  and  Crooke, 
vouchees         -        -        -  26i 
Elworthy  f?.  Maunder      .    ••>  4<8i^ 
Exeter,  Bishop  of,  and  Dow* 
ling.  Gully  v.       105,  266,  27G. 


F. 


Fallowes,  Houghton  and.  In 

re  -  -  -  «  -  4oJ^ 
Falmouth ,  £arl  of,  r .  George  457 
Farebrbtber,  Edwards  v.  ^  S9S 
Fellowes,  Duvergier  p.  -  384 
Ferguson  v.  Cristall  -  -  524* 
Field  r.Carr  ...  46 
Fisher,  Doe  rf.,  t?,  Giles  -•  74® 
Fletcher  and  Wife  and 
Others,  deforciants;  Ja- 
meson, plaintiff  -  265,  it. 
Fownes,    vouchee;    Carew, 

demandant;  White, tenant  558 
Furness  t>.  Cope  ,  -  .  -  197 
Fumieu,  Richards  r.  -  -  318 
Futter,  Doe  e/.,  v.  Randall  -    20 


G. 


Gallimore,  Vickers  /\  -  359 

George,  The  Earl  of  Fal- 
mouth r.  -  -  -  457 
Giles,  Doe  rf.  Fisher  v.  -  719 
Gillett,  Johnson  r»  -  -  8 
Godfrey,  Bousfield  r.  -  771 
Gooch,  Browne,  and  Cliap- 
hian,  Revett  r.  -      -        -     12 


TABLI&  OP  THE  CASES  REPORTED^ 


VII 


Page 
Goold  r.  Shirlev  -        •  .Wl 

Grabb  aivl  Wife,  vouchees; 
MartfaiydeinandlEiiit;  Bax- 
ter, tenant  •    -  *       -        -  240 
GuBy  V.  The  Bisliop  of  Exe^ 
ter  and  DowUng   105,266,S76 


I^ 


P^^ 


Lane,   tenant;    Webb,   de- 
mandant .         . 
Langs  ton  v.  Pole 
Larkin,  Kyraer  r. 
Latour  and  Messer,  Jacobs 


478 
4Q0 

-  isn 


V. 


H. 

Hadley,  Holl  and  Bevan  t?. 
Hamlet,  Christie  r.      - 
Hanrick,  Abbey,  Legh  and, 
Sharpe,  t?.       -        .        - 
Hemming  and  Cox  r.  Perry 
Henman  r.  Dickenson 
Hills -».  Street    -        -.       - 
Holl  and  Bevan  r.  Hadley- 
Ilooker,  Lawrence  »•  -. 
liome,  Riley  r.  - 

Houghton  and  Fallowes,  In 


Hndflon  r.  Revett 


J. 


1S6 
316 

313 
375 
289 
96 
136  I 

9 
3,^1 

452 
663 


Jacobs  0.  Latour  and  Mes- 
ser        -         -         -        -  201 
Jamesom^  ptainiiff;  Fletcher 
and  Wife  and  Others^  de- 
forciants        .         -      gQ5,  $^ 
Jay,  Dicas  r.      -         -        -  448 
Johnson  r.  Gillett  -        >     8 

Jone^,  demandant;    Wigbt- 

wick,  tenant   -         -        -  318 
Jordan,  Smith  r.  -         -  4S8 


Key  r.  Cook 
Kyiner  r.  JLarfcin 


720* 
183 


Lawrence  v.  Hooker  - 

Lees  r.  Whitcomb 

Leev68,  The  Bishop  of  Bath 
and  Wells,  and  DavieSj 
clerks,  Arnold,  clerk,  t?.  - 

Legh,  Abbey  and  Harvick, 
oharpe  r.        -         -         - 

Lenny,  Whale  r. 

Levi,  Bushnell  r. 

Lill,  Abbey  r.     - 

Long  V.  Preston 

Lyon,  Taylor  r. 


201 

9 

SG 


559 

312 
.  \U 
.  577 
.  534^ 

-  56^ 


Mackie  t?.  Warren  -  -  279 
.Mucklin     «?.     Waterhouse, 

Clench,  and  Weeks  -  -  819 
Martin,  demandant;  Baxter, 

tenant;  Grubb  and  Wife,    ' 

vouchees  -  -  -  240 
Maunder,  Elworthy  v,  -^  4^ 
Memoranda  -  -  261^,  624 
Mendfaam,  Raggett  and,  t^. 

Beaty  -  -  -  -  512 
Messer,  Latour  and,  Jacobs 

r,  -  -  -  -  -  201 
Montague,  Turner  and,  v. 

Price  -  -  -  *  305 
Morgan,  Barr  and,  Strother 

V. 207 


Nunn,  Wood  v,  - 


-  -27 


Vllt 


TABLBf  OE  THE  CASES  {REPOBTFED. 


P. 


Page 


Falmer  v.  Thomas 

Parker  o.  Crole  -        -        •* 

Faxtoiij  tenant;  Cholmeley, 
demandant      -        • 

Payne,  Carruthers  r.  - 

Pe^ng,  Bart.,-Brfftiitf0;'    - 

Perry,  Hemming  ahdCbjCT; 

Pickford,  Soulby  e.    -^    '  *  - 

Polei  Lan^ton  t?,       -        - 

Potten  V.  Bradley 

Preece  r,  Corrie 

Preston,  Long  9.         -        - 

Price,  Collins  r.  - 

Prince,  Turner  and  Monta- 
gue r.     - 

Procter  r.  Brain 

Protheroe,  Williams  r.  (in 
error)     -        -        . 


29G 
150 

127 
4^ 
760 
875 
5*5 
490 
78 
57 
262 
23S 

805 

284 


-  779 


R. 


Raggett  and   Mendham  v. 

Beaty  -  -  -  -  512 
Randall,  Doe  d.  Futter  v.  -  20 
Revett  9.  Browne,  Goocb, 

and  Chapman  -        -     12 

,  Hudson  9.       -        -  663 

Richards  v,  Furnieu  •  -  318 
Riddell  v.  Sutton  -  -  345 
Riley  v,  Hom^  -  -  -  331 
Robeson      and     Thwaites, 

Archbisliop  of  Tuam  r.  r  32 
Rooke  r.  Wasp  -        -  304 

Rose,  Symes  »•  -  -  -  426 
Russell,  Davis  r.        -        -  590 


S. 

Sanderson,  Carter  v. 
Seaton  v,  Benedict 


.  164 
66,301 


Page 
Sharpe  v.  Abbey,  Legh  and 

Harvick  •        -        -  SIS 

Shirley,  Goutd  e.  -  -  £81 
Smith  V.  Jordan  -        -  4ft8 

Smyth,  Bridges  r.  -  -^  740 
Soulby  r,  Pickford  -  -  -545 
Stewart  r;  Williflinaon  '  -^  765 
Stockleys,  Crofta  9.  -  -  81 
Strict,  HiUai>^  '*- '  *-  ^96 
Shrotherr.  Barr  and  Morgan  .907 
Sutton,  Ridddl  r.  -  ^  3^15 
Symes  v.  Rose   ...  426 


T. 

Taylor  r.  Lyon  -  -  -  586 
Thomas,  Palmer  9.  -  -  296 
Thorpe  r.  Cooper  (in  error)  245 
Thwaites,     Robeson     and. 

Archbishop  of  Tuam  r.  -  32 
Tomlin,  Calvert  r.  -  -  1 
Tuam,    Archbishop   of,    v. 

Rdbeson  and  Thwaites  -  32 
Turner    and    Montague  v. 

Prince    -        -        -        -  305 


U. 


Unthank,  Ex  parte    -        -  4>53 


V. 


Vale  and  Crooke,  vouchees; 

Egremont,      demandant; 

,  tenant   -        -        -  264 

Vere  v.  Cardert  -  -  -  763 
Vickers  r.  Gallimore  -  359 


W. 

Wales,  Wright  r. 


613 


TJyiiBSKOFt  VHB  <2A6BSi  RHV0(E1S:D1 


Page 
Wantti,  Mselde  r.     -        *  879  t 
Wasp,  Rooke  r,  -        •  804< 

Waterbouae,    CtiBiicb     and 

Weeks,  Maeklin  tr.  -  319^ 

Webb,  demandiiit;    Lane, 

tensnt  .  .  -  -  478 
Weeks,  Waterhouae,  Cleneh 

tod,  HadLlin  tr.  «  *-  319 
Welittby,  DeCreipigDyr*  €06 
JWbpb^.  LaoDV  -    19 


Page 
Whitcomb,  Leerr.     -        -    86 
White,  tenant;  Fownes, vou- 
chee; Carew^  demndaol  ^58; 
Wightwick,  tenant;  Jonev 

demasdant  ...  318' 
Williams  9.  Protheroe    Qn 

error)  -  -  -  *  779 
WiHiamsaiH  Stewart  ^'.  -  765 
Wood  Vn  Nunn  •.  -  -  27 
Wright  9.  Wales        -       -  613. 


K 


voun. 


ERKATA. 


Fa^  180,  liue  36,  iomargiual  nod!,  for  **  banh^pti'  read  ^^frtigjhttft: 
3ai,  —  10,  for  "pa^e  347"  read  '*pog€  337/' 
366,  —  13,  for  « took ''  r«ad  «*  tvor 
441,  —  11,  after  •*  witf  » insert «'  («).•• 


CASES 


ARGUED  AND  DETERMINED 


IN  TUE 


€ouvtii  0t  Common  |Plea0 


AND 


Sxeftr^uor  ^ismttv. 


IN  TRINITY  TERM, 


IN  TBB  NINTH  TEAR  OF  THE  RBION  OP  OBOROE  IV. 


Calvert  r.  To^hn.  j^,l 

1  HE  defendant,  having  been  sued  by  the  plaintiff,  on  the  The  defendant 
oOx  February^  m  the  last  Hilary  Term,  gave  the  attorney  tiffaco^fiot;t/,in 
fiwthc  latter  a  cognotii  in  the  following  form,  viz.  '*  I  now  ^jj^  to*™e- 
eonfeas  this  action,  and  that  the  plaintiff  hath  sustained  fe«»*nce  that  no 

*^    ,  ,  judgtnentshould 

oamages  to  the  amount  of  50/.,  besides  his  costs,  to  be  be  entered  up>  or 

taxed,  &c  No  judgment  is  to  be  entered  up,  or  execution  unm"the*?rt  * 

to  fce  issued,  until  the  1st  day  ot  April  next,  in  default  of  xg^dtfeSdl^'?* 

payment  of  the  sum  of  21/.,  being  the  debt  in  this  action,  died  in  vacation 

together  with  the  costs,  &c."    The  defendant  died  on  the  and  the  plaintiff 

16th  Fehmary,  and  previously  to  the  last  term,  vix.  on  the  b2fore*&S/«J"'* 

lOih  4prt/last,  the  plaintiff  caused  judgment  to  be  entered  T«""»  entered 

^  .  up  judgment  and 

op,  and  sued  out  a  writ  of  jien  jacias  thereon,  tested  on  sued  out  ajf./a. 
tie  first  return-day  of  Hilary  Term,  which  was  antecedent  in  Se"ilrw- 
to  the  defendant's  death.  tum-day  of  Hi/- 

anf  term: — 
Held  regular, 
the  judgment 
havuig  relation  to  the  6rsl  day  of  the  term  of  which  it  wai  entered  up. 
VOL.  II.  B 


TOMLIN. 


CASES  IN  TRINITY  TERM, 

1828.  jvfp,  Serjeant  Wilder  in  the  course  of  the  last  Term,  ob- 

calvcxt  tained  a  rule  nisi  that  this  judgment  and  execution  might 
be  set  aside,  on  the  ground  that  the  former  was  not  enter- 
ed up,  nor  the  latter  sued  out,  until  after  the  death  of  the 
defendant. 

Mr.  Serjeant  Cross  now  shewed  cause. — This  applica- 
tion is  in  fact  made  by  the  executors  of  the  defendant,  he 
having  died  before  the  judgment  was  entered  up.  By 
general  intendment  of  law,  the  judgment  has  relation  to 
the  first  day  of  the  term  of  which  it  is  entered  up;  and, 
as  the  writ  o(  fieri  facias  sued  out  thereon,  was  tested 
of  a  day  in  that  term  before  the  defendant's  death,  the 
proceedings  are  strictly  regular.  The  giving  the  cog- 
notit  was  the  defendant's  own  act.  He  thereby  acknow- 
ledged the  plaintiff's  cause  of  action,  and  the  plaintiff  would 
have  been  entitled  to  enter  up  judgment  and  sue  out  execu- 
tion insianier,  but  for  the  condition  to  extend  the  time  for 
so  doing  to  the  1st  of  ApriL  Since,  therefore,  a  judgment 
has  relation  to  the  first  day  of  the  term  preceding  the  vaca- 
tion in  which  it  is  signed,  if  a  defendant  die  in  term  time, 
and  judgment  is  regularly  signed  afterwards,  either  in  that 
term  or  in  the  following  vacation,  it  has  relation  back  to  a 
day  before  the  death ;  and,  since  an  execution  may  be  taken 
out  on  any  day  in  term  time,  or  in  vacation,  tested  the  first 
return-day  in  the  term;  and,  as  an  execution  taken  out 
after  the  defendant's  death,  if  tested  before,  is  regular,  it 
follows  that,  in  the  present  case,  the  fieri  Jacias  sued  out  in 
the  vacation  following  the  term  in  which  the  judgment  was 
signed,  tested  as  of  the  first  day  of  term,  and  therefore  of 
a  day  previous  to  the  death,  was  regular;  and  the  defend- 
'  ant's  goods  in  the  hands  of  his  executor,  or  elsewhere,  might 
be  taken  under  it.  This  principle  was  established  in  Brag-^ 
fier  V.  Langmead  (a);  and  the  only  distinction  between  that 

(fl)  7  Term  Rep.  20. 


V, 

Tom  LIN. 
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case  and  the  present  is,  that  there  the  plaintiff  signed  judg-  ^^''^• 
ment  after  verdict,  whilst  here  the  defendant  gave  a  cognO"  calvert 
wiy  which  is  in  fact  a  judgment  by  confession.  So,  in  Wag- 
Aamer.  Langmead{d)y  this  Court  held,  that  the  execution 
of  a  writ  o{ fieri  facias^  tested  before  the  defendant's  death, 
but  not  delivered  to  the  sheriff  to  be  executed  until  after, 
was  regular;  and  in  Wybome  v.  Ross^  the  Court  observ- 
ed (6),  that  a  cognovit  is  a  mere  acknowledgment  of  the 
amount  of  the  damages;  that,  where  a  man  acknowledges 
the  cause  of  action,  the  plaintiff  may  sign  judgment  at  any 
time;  and  that  a  cognovit  is  not  like  a  warrant  of  attorney. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule, — In  Brag- 
ner  v.  Langmead,  and  Waghorne  v.  Langmead,  the  plain- 
tiffs had  obtained  verdicts;  and  the  statute  17  Car.  2,  c. 
8,  provides  for  cases  where  a  party  dies  between  verdict 
and  judgment,  but  does  not  apply  to  the  case  of  a  cog- 
novitf  on  which  judgment  is  not  to  be  entered  up  until  a 
certain  specified  time  has  expired.  In  Tidd's  Practice, 
it  is  said  (c):  "  At  common  law,  the  death  of  a  sole  plain- 
tiff or  defendant,  before  final  judgment,  would  have  abat- 
ed the  suit;  but,  as  the  judgment  relates  to  the  first  day 
of  term,  if  the  party  be  alive  after  that  day,  it  may  be 
entered,  and  costs  taxed  thereon,  after  his  death:  and,  if 
either  party  had  died  in  vacation,  after  the  plaintiff  was 
entitled  to  enter  judgment  on  a  warrant  of  attorney,  judg- 
ment might  have  been  entered  that  vacation,  as  of  the  pre- 
ceding term,  and  it  would  have  been  a  good  judgment  at 
common  law  as  of  the  preceding  term.**  But,  here,  the 
plaintiff  had  no  right  to  enter  up  judgment  until  afler  the 
1st  o{  April,  that  being  the  day  on  which  the  payment 
was  to  be  made;  and  the  defendant  died  on  the  16th  Feb^ 
rw»ry  preceding.  It  is,  therefore,  clear  that  the  plaintiff 
could  not  be  entitled  to  enter  up  judgment  at  the  time  of 

(a)  1  Bob.  &  Pul.  571 .    {h)  2  Taunt.  68.    (r )  Vol.  2,  8th  Edit.  965, 
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1828.  the  death,  or  until  six  weeks  afterwards,  ft  is  a  rule  of 
this  Court,  that,  on  an  application  to  enter  up  judgment  on 
an  old  warrant  of  attorney,  it  must  appear  by  affidavit  that 
the  defendant  was  alive  on  a  day  within  the  term  in  which 
the  application  is  made  (a);  and  here,  as  the  plaintifFcould 
not  have  entered  up  judgment  in  Hilary  Term  if  the  de* 
fendant  had  been  alive,  so  he  cannot  be  put  in  a  better 
situation  by  his  death. 

[Mr.  Justice  Pari. — In  Odes  v.  Woodward  (A),  where 
an  objection  was  made  to  a  judgment  signed  after  the  death 
of  the  party,  although  tested  of  the  term  before  he  died. 
Lord  Chief  Justice  Hok  said :  ^*  If  A.  recover  judgment 
against  B,,  and  B.  die  in  the  vacation,  within  the  year,  at 
the  end  of  it  A,  may  sue  out  a  Jieri  facias  as  of  the  pre- 
ceding term,  and  levy  the  goods  of  JB.  in  the  hands  of  his 
executors.'*] 

The  distinction  is,  that,  in  this  case,  the  plaintifF  could 
not  enter  up  judgment  until  after  a  certain  day ;  and,  as 
the  cognovit  was  given  as  a  comprombe  of  the  suit,  the 
plaintiff  should  be  bound  by  the  conditions  thereby  im- 
posed. By  the  statute  3  Geo*  4,  c.  89,  a  true  copy  of  the 
cognovit,  and  an  affidavit  of  the  time  of  the  execution 
thereof,  must  be  filed  with  the  clerk  of  the  dockets  within 
twenty^one  days  aftier  its  execution ;  so,  the  day  of  sign- 
ing judgment  must  be  inserted  on  the  margin  of  the  roll  (r) ; 
-  and  here,  as  the  judgment  could  not  have  been  entered  up 
during  the  life*time  of  the  defendant,  it  ought  not  to  be 
enforced  against  his  executors. 

Lord  Chief  Justice  Best. — This  is  an  application  to  set 
aside  a  judgment,  and  execution  which  has  been  sued  out 
thereon,  at  the  instance  of  the  plaintiff,  against  the  de- 
fendant, and  which,  it  has  been  contended,  is  irregular, 

(a)  Hamley  ▼.  Allaxton,  3  B.  (c)  See  Tidd's  Forms,  6  Edit. 

Moore,  G06.  186. 

(6)  2  Ld-Raym.  766—860. 
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the  defendant  having  died  before  the  judgment  was  enter-         IB28 
ed  up.     By  the  law,  as  it  now  stands,  a  cognovit  is  re- 
voked by  the  death  of  the  party,  although  no  good  rea- 
son can  be  -assigned  for  it,  as  he  has  nothing  more  to  do 
after  it  is  given,  which  distinguishes  it  irom  the  case  of  a 
submission  to  arbitration,  where,  if  one  of  the  parties  die 
befiM'e  the  award  is  made,  the  arbitrator  cannot  after- 
wards proceed  to  make  an  award,  on  the  ground  that  his 
authority  is  thereby  determined.     That,  however,  may  be 
now  guarded  against  by  an  agreement  between  the  parties 
submitting,  and  a  clause  to  that  effect  may  be  inserted  in 
the  order  of  reference,  or  in  the  rule  of  Court  (a).    But 
the  Courts  have  long  since  determined  that  a  judgment  at 
common  law  has  relation  back  to  the  first  day  of  the  t^rm 
of  which  it  is  entered  up,  and  that,  if  a  defendant  die  in 
vacation,  judgment  may  be  entered  up  after  his  death, 
as  of  the  preceding  term;  and  that  fiction  of  law,  beii^  in 
furtherance  of  justice,  must  now  prevail.    The  principle 
is  confirmed  in  the  case  oiBrugner  v.  Langmead^  where  the 
Court  of  KtMg's  Bench  decided,  that  a  judgment  signed  in 
any  part  of  the  termj  or  in  the  subsequent  vacation,  relates 
back  to  the  first  day  of  the  term,  notwithstanding  the  death 
of  the  defendant  before  judgment  actually  signed;  and  that 
an  execution  against  the  goods  of  the  defendant  might  be 
taken  out  upon  a  judgment  sa  signed,  tested  on  the  first  day 
of  the  term.     So,  in  Waghome  v.  Langmead,  where  the 
plaintiff  had  obtained  judgment,  and  ^  fieri  facias  was  sued 
out  thereon,  tested  before  the  defendant's  death,  although 
not  delivered  to  the  sheriff  to  be  executed  until  afterwards — 
this  Court  held,  that  the  execution  was  regular,  and  that  it 
was  not  necessary  to  revive  the  judgment  by  scire  facias^  as 
it  did  not  appear  that  the  process  had  issued  after  the  death 
of  the  parties.     These  authorities  are  directly  in  point. 
But  it  has  been  objected  by  my  brother  Wilde,  that,  ac* 

(a)  See  Maciougall  v.  Uoberiaon  (in  error),  1  Moore  &  i'&yne,  147. 
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1828.         cording  to  the  terms  of  the  cognovit ^  the  plaintiff  could 
Cai  vEjiT       ^^^  haye  caused  judgment  to  be  entered  up,  or  execution 
V-  issued,  against  the  defendant,  in  his  life-time,  during  that 

portion  of  the  term  which  elapsed  previously  to  his  death ; 
and  he  referred  to  TidtFs  Practice^  which,  although  that 
work  cannot  strictly  be  taken  as  an  authority,  appears  to 
me  to  militate  against  the  principle  for  which  it  was  cited; 
for,  knowing  as  we  all  do,  the  great  industry  of  the  writer 
of  that  excellent  and  valuable  work,  it  may  be  inferred, 
that  there  is  no  authority  to  warrant  the  distinction  as  to 
whether  or  not  the  judgment  could  have  been  entered  up 
during  the  life-time  of  the  defendant:  for  none  is  cited. 
But  it  is  immaterial  to  consider  whether  or  not  the  defend- 
ant died  before  the  judgment  was  actually  signed,  provided 
it  were  not  entered  up  till  the  plaintiff  had  a  right  to  do  so : 
when  done,  it  related  back  to  a  time  prior  to  the  decease 
of  the  defendant.  That  is  all  that  the  law  and  forms  re* 
quire;  and,  as  the  judgment  was  not  entered  up,  nor  the 
money  levied  under  the  execution,  until  after  the  period 
at  which,  by  the  terms  of  the  cognovit^  the  debt  and  costs 
were  to  have  been  paid;  and,  as  the  judgment,  when  en- 
tered up,  had  relation  to  the  first  day  of  the  term  in  which 
the  cognovit  was  given,  and  before  the  death  of  the  de- 
fendant, it  appears  to  me  that  the  proceedings  have  been 
regular. 

3Ir.  Justice  Pauk. — I  am  of  the  same  opinion.  The 
cases  of  Bragner  v.  Langmcady  and  Waghorne  v.  Lang- 
meadf  to  which  my  brother  Cross  referred  us,  appear  to 
me  to  be  decisive  of  the  question.  No  doubt,  the  judg- 
ment had  relation  to  the  first  day  of  the  term  in  which  the 
cognovit  was  given,  which  was  anterior  to  the  defend- 
ant's death.  So,  the  teste  of  the  writ  on  which  the  execu- 
tion was  sued  out,  referred  to  a  day  previous  to  such 
death ;  and  the  case  of  Waghorne  v.  Langmead  is  an  ex- 
press authority  to  shew,  that,  if  a  writ  be  not  executed  un« 
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til  after  the  death  of  the  defendant,  yet,  if  it  were  tested         1828. 
previously  to  his  decease,  the  execution  is  regular.  ^^^^ 


Mr.  Justice  Burrough. — The  debt  was  ascertained  in 
the  life-time  of  the  defendant,  and  it  was  agreed,  that,  if  it 
were  not  paid  on  or  before  the  Ist  o(  April,  judgment  was 
to  be  entered  up.  The  clear  and  evident  meaning  of  the 
parties  was,  that,  if  default  were  made  in  payment  on  that 
day,  the  plaintiff  might  enter  up  judgment,  and  sue  out 
execution  thereon;  and,  as  the  judgment,  when  signed, 
had  relation  to  the  first  day  of  the  term  in  which  the  de- 
fendant gave  the  cognovit,  and  the  Jieri  facias  was  tested 
of  a  day  in  that  term  previously  to  his  death,  I  am  clearly 
of  opinion  that  there  is  no  groimd  for  setting  them  aside. 

Mr.  Justice  Gaselee. — It  appears  to  me  that  the  judg« 
ment  and  execution  in  this  case  are  perfectly  regular.  In 
Wybome  v.  Ross,  this  Court  took  a  distinction  between  a 
cognovit  and  a  warrant  of  attorney,  and  said,  that, ''  where 
a  man  acknowledges  the  cause  of  action,  the  plaintiff 
may  sign  judgment  at  any  time."  When  an  application 
is  made  to  enter  up  judgment  on  a  warrant  of  attorney, 
the  Courts  require  an  affidavit  to  be  made,  shewing  that 
the  party  is  alive  within  the  term  in  which  the  application 
18  made;  and  they  would  not  allow  judgment  to  be  enter- 
ed up,  if  they  found  that  the  defendant  was  dead.  But, 
if  a  party  confesses  an  action,  and  gives  a  cognovit,  the 
plaintiff  does  not  require  the  authority  of  the  Court  to 
enter  up  judgment;  and  here,  although  judgment  was  not 
to  be  entered  up  unless  default  were  made  in  payment  on 
a  particular  day,  which  was  after  the  term  in  which  the 
cognovit  was  given,  yet,  as  the  judgment  had  relation  to 
the  first  day  of  that  term,  when  the  defendant  was  alive, 
there  is  no  ground  for  the  application. 

Rule  discharged,  with  costs. 


v. 
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Saturday, 
June  7  th, 

This  Court  has 
no  power  to 
compel  Msig- 
neet  of  a  bank- 
rupt to  enter  of 
record  the  pro- 
ceedings under 
the  commission, 
in  order  to  make 
them  admissible 
in  evidence  un- 
der the  96th 
section  of  the 
statute  6  Geo.  4, 
c.  16.  TheappH- 
t-ation  for  that 
purpose  must 
be  made  to  the 
Lord  Chan- 
cellor. 


Johnson  r.  Gillbtt  and  Others. 

JrlR.  Serjeant  Wilde  applied  for  a  rule  nid  to  compel 
the  defendants,  assignees  of  a  bankrupt,  to  enrol  the  pro- 
ceedings under  the  commission,  pursuant  to  the  statute  6 
Geo,  4,  c.  16.  He  founded  his  motion  on  an  affidavit 
which  stated,  that  the  plaintiff  had  applied  to  the  defend- 
ants, as  assignees,  to  register  the  proceedings,  or  cause 
them  to  be  enrolled;  that  they  had  refused  to  do  so;  and 
that,  until  they  were  entered  of  record,  the  plaintiff  could 
not  produce  them  in  evidence,  by  virtue  of  the  96th  sec- 
tion of  the  statute  (a).     The  learned  Serjeant  submitted^ 


(a)  The  95tb  section,  enacts, 
**  That  all  things  done  pursuant  to 
the  act  passed  in  the  fifth  year  of 
King  George  the  Second  *,  and 
hereby  repealed,  whereby  it  was 
enacted,  tliat  the  Lord  Chancellor 
should  appoint  a  place  where  all 
matters  relating  to  commissions  of 
bankruptcy  should  be  entered  of  re- 
cord, and  should  appoint  a  person 
to  have  the  custody  thereof,be  here- 
by confirmed,  and  the  Lord  Chan- 
cellor shaU  be  at  liberty,  from  time 
to  time,  by  writing  under  his  hand, 
to  appoint  a  proper  person,  who 
shall,  by  Mmself,  or  his  deputy  (to 
be  approved  by  the  said   Lord 
Chancellor),  enter  of  record  all 
matters  relating  to  commissions, 
and  have  the  custody  of  the  entries 
thereof;  and  the  person  so  to  be 
appointed,  and  his  deputy,  shall 
continue  in  their  respective  offices 
80  long  as  they  shall  respectively 
behave  themselves  well,  and  sliali 
not  be  removed,  except  by  order 


in  writing  under  the  hand  of  the 
Lord  Chancellor,  on  sufficient 
cause  therein  specified." 

The  96th  section  enacts,  ''That, 
in  all  commissions  issued  after 
this  act  shall  have  taken  effect,  no 
commission  of  bankruptcy,  ad- 
judication of  bankruptcy  by  the 
comraisnoners,  or  assignment  of 
the  personal  estate  of  the  bank- 
rupt, or  certificate  of  conformity, 
shall  be  received  as  evidence  in 
any  Court  of  law  or  equity,  unless 
the  same  shall  have  been  first  so 
entered  of  record  as  aforesaid. 
Provided  that,  on  the  production 
in  evidence  of  any  instrument  so 
directed  to  be  entered  of  record, 
having  the  certificate  thereon 
purporting  to  be  ugned  by  the 
person  so  appointed  to  enter  the 
same,  or  by  his  deputy,  the  same 
shall,  without  any  proof  of  such 
signature,  be  received  as  evidence 
of  such  instrument  having  been 
so  entered  of  record  as  aforesaid." 


•  Cap.  30,  s.  41. 
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that  it  was  the  duty  of  the  defendants,  as  assignees,  to         1828. 
cause  the  proceedings  under  the  commission  to  be  entered      "     J^ 
of  record,  and  that  this  Court  had  jurisdiction  to  compel      _   v. 
them  to  do  so,  on  the  same  principle  as  they  might  require 
a  party  to  produce  a  written  instrument  for  the  purpose  of 
getting  it  stamped,  in  order  to  render  it  admissible  in  evi- 
dence at  the  trial  (a). 
• 

But  the  Ck>urt  were  clearly  of  opinion  that  they  had  no 
power  to  interfere,  and  said  that,  as,  by  the  95th  section, 
it  was  provided,  that  the  Lord  Chancellor  should  appoint 
a  place  where  all  matters  relating  to  commissions  should 
be  entered  of  record,  and  also  appoint  a  proper  officer  (jb) 
to  make  such  entries;  and  as,  by  the  96th  section,  the  cer- 
tificate of  the  entry  was  directed  to  be  received  as  evi- 
dence of  an  instrument's  having  been  entered  of  record, 
without  proof  of  the  signature  of  the  officer,  the  proper 
mode  of  proceeding  was,  by  petition  to  his  Lordship. 

Rule  refused. 

(a)  See  Ba^rffMfi  v.  PhiUip$^  4      Clerk  of  the  Enrolments — See 
Taunt.  ]57.  Eden'ff  Bankrupt  Law,  2nd  Edit. 

(b)  This  officer  is  called  the     353. 


Lawrence  v.  Hooker.  jvne^iL 

A  RULE  was  applied  for  by  Mr.  Serjeant  WUde.  call-  '»  ^w  ^ 

^  .  uking  the  plain- 

ing on  the  defendant  to  shew  cause  why  he  or  his  attor-  Uff'i  goodi,  the 

ney  should  not  produce  to  the  commissioners  of  stamp-  compeTthe  de- 
duties  a  certain  authority  or  agreement  in  writing  entered  J"^"**  ^  P'®* 
into  with  the  defendant,  by  one  Robert  Jee  (by  virtue  of  meot  entered  in- 
which  certain  goods  and  chattels  of  Jee  were  released  defendant  and 
from  a  distress  then  levied  upon  them  by  the  defendant,  pJ,^,J"f  «*- 

ting  it  stamped, 
on  the  affidaYit 
of  the  latter,  stating  that  the  plaintiff's  goods  were  taken  under  a  distress  levied  at  the  instance  of 
the  defendant  on  him,  /.  7. ;  and  that  the  goods  of  the  latter  (which  were  released  by  the  agreement) 
were  sufficient  to  satisfy,  the  distress. 
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182S.        on  certain  conditions  therein  nained)i  in  order  that  the 

Lawrenc£      agreement  might  be  stamped  and  given  in  eviilence  at  the 

V.  trial;  and  that,  in  the  meantime,  all  further  proceedings  m 

Hooker.         .  .  t     -.  ^ 

the  cause  might  be  stayed. 

The  motion  was  founded  on  affidavits,  which  stated,  that 
the  action  (trover)  was  brought  to  recover  damages  for  the 
collusive  conversion  and  detention  by  the  defendant  of  a 
horse  and  harness,  the  property  of  the  plaintiff,  under 
colour  of  a  distress  for  rent  owing  to  the  defendant  from 
Jee;  that  a  certain  memorandum  or  agreement  in  writing 
was  entered  into  between  Jee  and  the  defendant,  which 
was  not  stamped,  and  which  was  in  the  hands  of  the  defend- 
ant or  his  attorney ;  and  that  the  plaintiff  could  not  safely 
proceed  to  the  trial  without  producing  or  giving  the  memo- 
randum in  evidence,  properly  stamped. — Jee  also  deposed, 
that,  on  the  ^20th  August,  18S7,  he  entered  into  an  agree- 
ment with  the  defendant,  authorizing  the  latter  to  remain  in 
possession  of  certain  household  goods  and  effects  distrain- 
ed on  by  the  defendant  for  rent  due  to  him  from  Jee  (un- 
der which  distress  the  horse  and  harness  of  the  plaintiff 
had  been  taken),  for  a  time  beyond  the  period  limited  by 
law  for  the  condemnation  of  such  distress,  upon  certain 
conditions  in  the  agreement  named,  whereby  the  plain- 
tiff's Iiorse  and  harness  became  liable  to  the  distress,  and 
were  taken  and  condemned,  instead  of  the  said  goods 
and  effects  of  Jee,  which  would  have  been  sufficient  to 
satisfy  the  distress  and  rent  due  from  him  to  the  de- 
fendant. 

Under  these  circumstances,  the  learned  Serjeant  sub- 
mitted, that  the  plaintiff  was  entitled  to  have  the  agreement 
produced,  for  the  purpose  of  its  being  stamped,  which  the 
defendant  had  refused,  well  knowing  that  the  plaintiff  must 
be  nonsuited  if  it  were  found  not  to  be  properly  stamped 
when  called  for  at  the  trial.  He  cited  Bateman  v.  PhilUps{a), 

(a)  4  Taunt.  167. 
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nvhere  the  Court,  on  the  application  of  the  plaintiffs,  com-         1828. 
pelled  a  defendant  to  produce  an  unstamped  agreement     ^^^i^g^^jg 
which  was  in  his  custody,  and  to  which  the  plaintiffs  claim-  v. 

ed  to  be  parties  in  interest,  in  order  that  they  might  get  it 
stamped ;  although  they  had  not  signed  the  instrument,  and 
their  interest  only  appeared  on  their  own  declaration,  which 
merely  proved  a  claim,  not  an  interest;  and  he  contended, 
that,  although  the  Court  will  not  in  general  oblige  a  de- 
fendant to  produce  a  written  instrument,  in  his  possession, 
for  the  purpose  of  its  being  inspected  or  copied,  unless  it 
be  deposited  with  him  as  a  trustee  for  other  parties  inter- 
ested; yet,  as  the  plaintiff's  object  was  merely  to  procure 
the  agreement  to  be  stamped,  as  he  could  not  safely  pro- 
ceed to  trial  without  it,  and  it  could  not  be  admitted  in 
evidence  unless  properly  stamped,  they  might  exercise 
their  discretion  in  granting  the  application. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  we 
ought  not  to  interfere  so  as  to  affect  the  rights  or  liabili- 
ties of  third  persons.  The  case  of  Bateman  v.  Phillips 
somewhat  extended  the  rule  that  had  previously  been  act- 
ed on  by  the  Courts,  as  to  requiring  a  party  to  produce  a 
written  instrument  in  his  custody  for  the  purpose  of  get- 
ting it  stamped.  Here,  the  plaintiff  complains  that  the 
defendant  has  taken  his  property  under  a  distress  for  rent 
due  to  him  (the  defendant)  from  Jee.  If  the  plaintiff 
wishes  to  procure  the  agreement,  he  must  apply  to  a  Court 
of  Equity ;  but  it  would  be  too  much  for  us  to  interpose  to 
determine  as  to  the  equitable  rights  of  the  defendant  and 
Jee, 

Mr.  Justice  Gaselee. — The  plaintiff  might  say  that  tbe 
agreement  between  the  defendant  and  Jee  was  illegal  and 
fraudulent,  and  that  the  getting  it  stamped  might  make 
them  responsible,  as  it  would  be  thereby  rendered  avail- 
able against  them;  and,  if  they  had  discovered  that  the 
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1828.        agreement  was  illegal^  they  might  have  abandoned  it  alto- 

Lawrence     g^^^^^i  OT  declined  to  act  upon  it.     At  all  events,  the 

V.  plaintiff  can  only  obtain  relief  by  an  application  to  a  Court 

Hooker.  ^„      , 

of  Equity. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh  con* 

curring — 

Rule  refused* 


Saturday,  Revett  V.  Browne,  Goocu,  and  Chapman. 

June  7th.       ^^ 

Thepiaintiffwas  J  HIS  was  an  action  of  trespass.  The  first  count  of  the 
chamT  wbich  declaration  stated,  that,  on  the  1st  January ^  18S6,  and  on 
he  asrigned,  to-  divers  Other  days  before  the  commencement  of  the  suit,  the 

gether  with  all      ,-,,,,  ,  I, 

hit  other  pro-  defendants  broke  and  entered  a  certain  messuage  of  the 
^'jjsr^he  pur-  plaintiff,  and  forced  and  broke  open  the  doors  thereof, 
P?*.?f  w^*    and  took  them  away,  and  converted  them  to  their  own  uae, 

off  debt!  and  ^'  -^ 

incumbnuiGet.     The  second  count  was  for  breaking  and  entering  a  certain 
poMesnonoftbe  Other  messuage  of  the  plaintiff^  and  expelling  him  from  the 
£^  wnvc^ia,  >^^®»  possession,  and  occupation  thereof, 
and  the  defend-      The  defendants  pleaiedf—Hrgi,  not  guilty, — secondly, 

anU,  as  his  ser-  •  .i/.iii.ii 

vants,  broke  and  that  the  messuages  in  the  first  and  last  counts  of  the  de- 
chapd,  the^key  claratiou  mentioned  were  the  messuages,  soil,  and  free- 
b«ngin.thcpos-  hold,  of  one  77w»kw /fiwfoon ;  wherefore  the  defendants, 

session  of  the  '  .  ^        ^ 

piaintifi;  who  as  his  servants,  and  by  his  command,  at  the  s^id  time 

preached  there:  when  &c.,  broke  and  entered  the  said  messuages,  so  being 

mm^!)^on  ^'^  messuages,  soil,  and  freehold, 
of  the  key  did       The  plaintiff  added  a  similiter  to  the  first  plea,  and 

not  give  the  *  T'  ,  * 

plaintiff  such  a  newly  assigned — that  the  messuages  in  the  first  and  last 

idon^of^iSe^  counts  of  the  declaration  mentioned  were  certain  messu- 

'^^h*'  *to*°"  *'8®®  abutting  &c.  (here  the  abuttals  were  set  out),  and 

maintain  tres-  were  Other  and  different  messuages  from  those  in  the  de- 

Otftfre— whe-  fendant*s  last  plea  mentioned,  &c. 

hl'a  dw!Mo*fc2  The  defendants  pleaded  not  guilty  to  the  new  assign- 

filled  up  after  iu  mcnt;  on  which  issue  was  joined. 

execution,  with 

the  consent  of 

the  party  conveying,  docs  not  vitiate  the  conveyance  ? 


Browme. 
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At  the  trial,  before  Mr.  Baron  Garrow^  at  the  last  Sum'  1828. 
mer  Afisizes,  at  Bury  St.  Edmunds^  it  appeared  that  the  revett 
plaintiff  had,  ui  18^,  built  a  chapel  on  certain  waste  land 
on  his  estate  in  Suffolk ^  and  that  the  defendants  broke  it 
open,  upon  which  the  present  action  was  brought;  that  the 
plaintiff,  being  in  embarrassed  circumstancesiin  November^ 
18S5,  executed  deeds  of  lease  and  release  (and  also  a  deed 
of  trust),  by  which  he  conveyed  all  his  estates  in  Suffolk  to 
one  Hudson,  upon  trust  to  sell,  and,  out  of  the  produce,  to 
pay  a  debt  due  to  one  Mills,  as  also  certain  incumbrances, 
the  surplus  being  to  be  paid  to  the  plaintiff;  that  the  deeds 
were  executed  by  the  plaintiff  in  the  King^s  Bench  prison, 
whilst  he  was  in  confinement  there  at  the  suit  of  Hudson 
and  Mills;  and  that  a  blank  was  left  in  the  deed  of  trust 
for  the  insertion  of  the  sum  due  to  Mills:  which  blank 
was  afterwards  filled  up  with  the  sum  of  14,858/.  Ss.Sd. 
It  also  appeared  that  Hudson  obtained  possession  of  the 
plaintiff's  property  under  these  deeds,  and  ihsit  Mills  pro- 
cured the  key  of  the  chapel,  which  he  gave  to  a  person  to 
whom  the  plaintiff  paid  two  shillings  a  week  for  keeping 
the  chapel  clean;  that  this  person  lent  the  key  to  preachers 
of  different  persuasions;  that  the  plaintiff  occasionally 
preached  in  the  chapel,  and  was  the  last  person  who  offici- 
ated there;  and  that  he  afterwards  refused  to  return  it, 
on  demand  made  by  Browne,  who  acted  as  the  attorney 
of  Hudson;  whereupon  the  defendant  Chapman,  under 
Browns  direction,  broke  open  the  chapel. 

For  the  plaintiff,  it  was  contended,  that  the  deeds  by 
which  his  property  was  conveyed  to  Hudson,  were  void, 
by  reason  of  the  insertion  of  the  sum  due  to  Mills  after 
they  were  executed ;  and  also  that  they  were  obtained  from 
the  plaintiff  by  covin  and  fraud. 

The  learned  Baron  left  it  tp  the  Jury  to  say,  whether  or 
pot  the  plaintiff  had  a  sufficient  possession  of  the  chapel,  at 
the  time  the  trespass  in  question  was  committed,  to  enable 
him  to  maintain  this  action ;  and  he  observed,  that  it  was 
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1828.  not  for  them  to  determine  whether  or  not  the  deeds  had 
been  obtained  from  the  plaintiff  by  fraud,  it  being  the  pro* 
vince  of  a  Court  of  Equity  to  decide  that  question.  It 
appearing,  however,  that  the  defendant  Gooch  had  not 
taken  any  active  part  in  breaking  open  the  chapel,  but  had 
only  occasionally  preached  there,  and  was  present  at  the 
time,  the  Jury,  under  the  learned  Judge's  direction,  found 
a  verdict  for  him;  and  for  the  plaintiff  against  Brown  and 
Chapman, — damages, /or^y  shillings. 

Mr.  Serjeant  Storks,  in  the  last  Mic/iaelmas  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  on  the  ground  that  the  plaintiff  had  not 
such  a  possession  of  the  chapel  as  to  enable  him  to  main- 
tain trespass,  the  title  being  in  Hudson,  to  whom  the  plain- 
tiff's property  was  conveyed  by  the  deeds,  and  under  whose 
authority  the  defendants  acted  in  breaking  open  the  door 
of  the  chapel. 

Mr.  Serjeant  Wilde  now  shewed  cause. — The  deeds  in 
question  were  void,  having  been  obtained  from  the  plaintiff 
whilst  he  was  under  duress,  and  the  amount  alleged  to  be 
due  from  him  to  MiUs  being  left  in  blank  at  the  time  the 
deed  of  trust  was  executed.  Neither  of  the  deeds,  there- 
fore, could  be  rendered  available  to  Hudson  by  the  blank 
being  afterwards  filled  up.  It  did  not  appear  at  the  trial  by 
whom  or  when  the  sum  was  inserted.  It  was,  at  all  events,  a 
material  alteration,  and  had  the  effect  of  vitiating  one  of 
the  deeds  altogether;  and,  although  the  blank  might  have 
been  left  with  the  knowledge  of  the  plaintiff,  and  the 
insertion  of  the  sum  said  to  be  due  to  MiUs  afterwards 
assented  to  by  the  plaintiff,  still  that  could  not  cure 
the  defect.  In  BuUer's  Nisi  Prius,  it  is  said  (a),  "  If  a 
deed  contain  divers  distinct  and  absolute  covenants,  if 

(a)  7tli  Edit,  by  Bridgman,  l?^. 
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any  of  them  be  altered,  by  additions,  interlineations,  or  ld28. 
rasure,  this  misfeasance  ex  post  facto  avoids  the  whole 
deed/*  The  defendants  had  no  interest  in  the  chapel, 
and  the  plaintiff  had,  at  all  events,  a  sufficient  possession 
to  maintain  trespass  against  them.  They  have  merely 
pleaded  not  guilty  to  the  new  assignment,  which  cannot 
entitle  them  to  justify  the  breaking  and  entering  the  chapel 
by  the  command  of  Hudson,  As,  therefore,  the  defend- 
ants had  no  title,  they  must  be  considered  as  wrong  doers. 
Even  Hudson  himself  had  no  interest,  as  none  of  the  plain- 
tiff's property  was  conveyed  to  him  by  the  deeds.  The 
question  as  to  possession  was  properly  lefl  to  the  Jury,  and 
there  is  no  ground  to  disturb  the  verdict. 

Mr.  Serjeant  Storks,  in  support  of  his  rule. — There  is 
no  pretence  for  saying  that  any  fraud  has  been  effect- 
ed, or  was  contemplated  by  either  of  the  parties  at  the 
time  the  plaintiff  executed  the  deeds  by  which  he  con- 
veyed his  property  to  Hudson.  The  plaintiff's  legal 
estate  passed  to  Hudson  by  the  deeds  of  lease  and  release, 
as  they  gave  him  a  power  to  sell,  and  to  appropriate  the 
proceeds  to  the  payment  of  the  plaintiff's  creditors,  of 
whom  Mills  was  the  principal.  It  was,  therefore,  immate- 
rial whether  the  deed  of  trust  was  executed  or  not,  as  it  was 
merely  confirmatory  of  the  former  deeds.  The  plaintiff  did 
not  deny  that  Mills  was  his  creditor;  and,  as  the  extent 
of  his  demand  was  not  ascertained  when  the  deeds  were 
executed,  a  blank  was  lef);  for  the  amount,  with  the  as- 
sent of  the  plaintiff,  and  at  his  particular  request.  It  is, 
therefore,  futile  to  say  that  the  deeds  are  void  on  the 
ground  of  fraud.  In  Doe  d.  Lewis  v.  Bingham  (a),  a 
mortgagee  by  deed  conveyed  the  legal  estate  to  the  mort- 
gagor, upon  being  paid  the  mortgage-money,  and  the  lat- 
ter re-conveyed  it  to  trustees  for  the  purpose  of  securing 

(n)  4  Barn.  &  Aid.  6/2. 
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1828.  an  annuity.  At  the  time  of  the  execution  by  the  mortga- 
gee,  there  were  several  blanks  left  in  the  deed  for  the  sums 
to  be  received  by  the  mortgagor  from  the  grantees  of  the 
annuity,  which  were  all  filled  up  at  the  time  of  the  execu- 
tion of  the  deed  by  the  mortgagor ;  but  several  interline- 
ations were  made  in  that  part  of  the  deed  after  the  exe« 
cution  by  the  mortgagee :  and  it  was  held  that  the  deed 
was  not  therefore  void,  but  operated  as  a  good  conveyance 
of  the  estate  from  the  mortgagor  to  the  trustees  for  the 
payment  of  the  annuity.  Here,  the  defendants  entered  the 
chapel  by  the  command  of  Hudson^  who  had  the  legal 
estate.  They  must,  therefore,  be  considered  as  his  agents; 
and,  as  the  key  of  the  chapel  was  given  to  Afi/b,  and  by 
him  deposited  with  his  gardener,  who  merely  lent  it  to  the 
plaintiflTfor  the  purpose  of  preaching  in  the  chapel,  which 
others  were  in  the  habit  of  doing,  the  plaintiff  had  not  such 
an  exclusive  right  of  possession  as  to  enable  him  to  main« 
tain  this  action. 

Lord  Chief  Justice  Best. — If  it  were  necessary  for  us  to 
decide  whether  or  not  the  deeds  conveyed  a  title  to  Hud^ 
son,  under  whose  authority  the  defendants  acted,  so  as  to 
negative  the  plaintiff's  right  of  possession,  and,  conse- 
quently, his  right  to  maintain  this  action,  I  should  have  de- 
sired time  to  consider.  I  do  not,  however,  think  it  necessary 
for  us  to  touch  that  question.  I  am  clearly  of  opinion 
that  the  plaintiff  had  not  such  a  possession  as  would  entitle 
him  to  maintain  trespass.  Possession  alone  will  certainly  en- 
title a  party  to  maintain  trespass  as  against  a  wrong  doer ;  but 
it  must  be  a  clear  and  exclusive  possession.  Now,  the 
plaintiff  in  this  case  had  not  such  a  possession.  It  appears 
that  he  had  built  the  chapel,  and  for  a  certain  period 
might  have  had  the  exclusive  possession  of  it.  Had  there 
been  no  evidence  to  shew,  that,  at  a  subsequent  time,  other 
transactions  had  taken  place,  changing  the  aspect  of  affairs, 
this  M'ould  have  sufficed  to  warrant  the  Jury  in  finding  the 
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possession  to  be  in  him.     But  it  appears »  that,  after  the         1828. 
conveyance  by  the  plaintiff  to  Hudson^  a  gardener  kept 
the  key  of  the  chapel,  which  was  delivered  to  him,  not  by 
the  plaintiff,  but  by  Mitts;  and  the  evidence  of  this  person 
went  to  shew,  that,  when  the  plaintiff  had  the  key  (which 
was  only  occasionally),  it  was  not  delivered  to  him  as  a 
symbol  of  possession,  but  merely  to  enable  him  to  enter 
the  chapel  to  preach.     If  that  could  be  considered  a  suffi- 
cient possession,  any  person  who  is  permitted  to  preach  in 
a  church  or  chapel,  even  for  one  day,  might  be  said  to 
have  possession  of  it.     But  I  am  of  opinion  that  the  plain- 
tiff had  not  such  a  possession  as  would  entitle  him  to  main- 
tain trespass.     To  do  so,  it  was  necessary  that  he  should 
have  at  least  a  dear  right  of  possession  against  all  the 
world,  except  the  true  owner.    Now,  the  plaintiff  never 
had  such  a  right;  and,  certainly,  not  a  sufficient  posses- 
sion at  the  time  the  alleged  trespass  was  committed,  to  en* 
able  him  to  maintain  this  action.    I,  therefore,  think,  that 
the  rule  for  a  nonsuit  must  be  made  absolute. 

Mr.  Justice  Park. — lam  of  the  same  opinion.  Con-, 
sidering  the  nature  of  the  tenure  of  the  chapel,,  and  the 
purposes  for  which  it  was  used,  one  cannot  well  come  to  a 
different  conclusion.  Had  the  plaintiff  regularly  and  ex- 
clusively used  the  chapel  himself,  and  always  kept  the  key 
in  his  possession,  for  the  purpose  of  preaching  there,  the 
C9se  would  have  been  otherwise;  but  it  appears  that  the 
chapel  was  open  to  any  one  who  chose  to  preach  in  it;  and 
there  was  no  exclusive  possession  in  the  plaintiff  even  for 
that  purpose:  the  chapel  was  open  to  all  descriptions  of 
persons.  Under  these  circumstances,  I  am  clearly  of 
opinion,  that  there  was  not  sufficient  evidence  to  go  to  the 
Jury^  of  the  plaintiff's  having  such  an  exclusive  possession 
as  to  entitle  him  to  maintain  this  action. 

» 

Mr.  Justice  Burrough. — I  think  my  brother  Garrow 

VOL.  II.  c 
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ougbt  to  have  nonsuited  the  plaintiff^  as  there  was  no  evi* 
dence  of  possession  in  him. 

Mr.  Justice  Gaselbb. — It  does  not  appear  that  any  rent 
was  ever  paid  to  the  plaintiff  for  the  chapel,  or  that  he 
derived  any  interest  from  the  letting  of  the  seats  or  pews, 
or  in  any  other  manner  interfered  with  its  internal  manage- 
ment. The  key  was  left  by  MilU  with  the  gardener,  who 
admitted  any  person,  of  whatever  sect  or  denomination, 
to  preach  there,  and  the  plaintiff  paid  this  man  two  shil- 
lings j^er  week,  as  a  gratuity  or  fee  for  his  trouble  in  keep- 
ing the  chapel  in  a  clean  state ;  and  others  who  were  in  the 
habit  of  preaching  there,  might  have  done  the  same. 


Rule  absolute,  for  a  nonsuit. 


Monday, 
June  9M. 

In  a  Joint  ac- 
tion of  trespass 
against  seTeral 
defendants, 
tbere  cannot  be 
a  nonsuit  as  to 
one,  and  a  Ter- 
diet  against  the 
otliers. 


Mr.  Serjeant  Wilde  now  submitted,  that,  the  Jury  having 
found  a  verdict  for  one  of  the  defendants,  there  could  not 
be  a  nonsuit.  And  he  referred  to  ItdUCs  Practice  (a),  where 
it  is  said,  that,  **  in  a  joint  action  against  several  defend- 
ants, the  plaintiff  cannot  be  nonsuited  as  to  one  of  them 
enly;  and,  dierefore,  if  one  of  two  defendants  suffer  judg^ 
ment  by  de&ult,  and  the  other  go  to  trial,  the  plaintiff 
cannot  be  nonsuited  as  to  him;  but  such  defendant  must 
have  a  verdict,  if  the  plaintiff  fail  to  make  out  his  case**' 


In  this  the  Court  acquiesced,  and  directed  a  new  trial. 
and  ordered  the  rule  to  be  altered  accordingly. 

Rule  absolute,  for  a  new  trial. 


(a)  Vol.  2,  7th  £dit.  896. 
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1828. 
Whale  v.  Lenny  and  Others.  Mondaif, 

June  9M. 
1  HIS  was  an  action  of  covenant,  brought  by  the  plain-  in  an  acdon  by 
tiff,  as  reversioneri  against  the  defendants,  as  assignees  of  against  assig- 
a  bankrupt.      The  declaration  stated,  that  the  plaintiff  ^fortev^i' 
was  seised  in  fee  in  reversion,  and  assigned  for  breaches,  breachciofco- 

.  Tenant  in  a  lease, 

—first J  non-payment  of  rent; — secondly  ^  that  the  bankrupt  the  Court  refiu- 

permitted  the  premises  demised  to  be  out  of  repair; — third-  defaBdant8*to  * 

/y,  that  he  dug  up  a  bowling  green,  contrary  to  his  co-  pi««diio»€#/ 

Tenant; — and  lastly^  that  he  had  injured  the  premises  by  that  the  pre- 

pulling  down  shelves  and  other  articles  belonging  to  the  come  to  them  uy 

dwdling-house.   The  plaintiff  excused  profert  of  the  lease  ■w«n"«°'- 
on  which  the  action  was  brought,  alleging  that  it  was  in 
the  possession  of  the  defendants,  as  assignees. 

Mr.  Serjeant  Jones^  on  the  first  day  of  this  Term,  ob- 
tained a  rule  nisi  to  plead  several  matters,  viz, — firsts 
non  est  factum; — secondly,  that  the  lease  or  deed  was  not 
in  the  possession  of  the  defendants; — thirdly,  that  the 
premises  did  not  come  to  the  defendants  by  assignment; — 
and  lastly,  that  the  bankrupt  had  performed  all  the  cove- 
nants on  his  part  to  be  performed  and  fulfilled,  according 
to  the  terms  of  the  lease. 

The  learned  Serjeant  now  applied  to  make  the  rule  ab- 
aolute,  and  submitted,  that  these  pleas  might  well  stand 
together,  as  they  were  not  inconsistent  with  each  other ; 
that  the  defendants,  as  assignees,  had  their  election  to 
accept  the  lease  or  not;  and  that  they  were  not  bound  to 
take  what  Lord  Kenyon  termed  a  damnosa  hareditcu, 
as  the  lease  might  be  a  burthen  rather  than  a  benefit  to 
the  bankrupt's  estate. 

But  the  Court  said,  that  the  pleas  of  non  est  factum, 
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and  9  that  the  premises  did  not  come  to  the  defendants  by 
assignment,  ought  not  both  to  stand. 

The  learned  Serjeant,  thereforei  consented  to  withdraw 
the  former;  and  on  these  terms  the  rule  was  made — 


Absolute. 


Mondayf 
June  9tk. 

In  a  quesdon  of 
pedigree,  decla- 
rations of  a  par- 
ty connected  by 
marriage  are  re- 
ceivable in  evi- 
dence.    There- 
fore, in  an  action 
of  ejectment,  de- 
clarations by  a 
woman,  that  her 
first  husband 
used  to  say  that 
the  estate  would 
go  to  /.  F.,  and, 
after  his  death, 
to  bis  heir  (un- 
der whom  the 
lessor  of  the 
plaintiff  claim- 
ed), were  held 
to  be  admissible 
in  evidence  to 
shew  the  re- 
lationship and 
affinity  of/.  F. 
to  the  lessor  of 
the  plaintiff. 


Doe  on  the  demise  of  Samuel  Futter  v.  Randall. 

X  HIS  was  an  action  of  ejectment. — At  the  trial,  before 
Lord  Chief  Baron  Alexander^  at  the  last  Summer  Assizes 
at  Norwich f  the  lessor  of  the  plaintiff  claimed  as  cousin 
and  heir-at-law  of  one  John  Futter ^  who  was  seised,  and 
in  possession,  of  the  premises  sought  to  be  recovered  by 
this  action,  and  who  died  so  seised  in  1769.  It  appeared, 
by  the  plaintiff's  pedigree,  that  John  Futter^  the  ancestor, 
left  a  son  James^  who  had  issue  a  son  James^  whose  eldest 
son  was  Samuel^  under  whom  the  lessor  of  the  plaintiff 
claimed.  The  defendant  was  in  possession  under  the  per- 
son last  seised,  who  claimed  under  Richard^  the  brother 
of  John  Fuiter. 

For  the  lessor  of  the  plaintiff,  a  witness  stated,  that  he 
remembered  John  Futter,  who  was  a  wholesale  tailor;  that 
he  left  a  widow,  who  married  a  person  named  Edwards, 
twenty-eight  days  after  her  first  husband's  death;  that  she 
died  twenty-eight  years  since;  and  that  he,  Edwards,  was 
buried  aboutfifty-eight  years  ago.  Another  witness  (James 
Chapman),  aged  eighty-two,  son  of  Ann  Futter  by  Chap^ 
man,  said,  that  he  had  heard  his  uncle  James  talk  of  the 
father  of  John;  that  he  knew  John,  but  did  not  know 
where  he  lived;  that  his  uncle  <7am^^ lived  at  St.  FaitKs, 
and  that  he  had  beard  him  speak  of  a  cousin,  but  did  not 
recollect  his  christian  or  sirname,  nor  where  he  lived';  that 
he  had  heard  James  Futter,  his  uncle,  say  that  James 
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f^er  of  Vintry  was  the  cousin  of  John^  who  had  the  1828. 
estate  at  Cat/osiouf  that  James  Fuiterot  Cawston  was  the 
son  of  witness's  uncle;  that  James  of  Vlfdry  had  two 
sons,  Samuel  and  James;  that  Samuel  had  been  dead 
Bome  time,  but  that  witness  did  not  know  what  children  he 
had.  A  third  witness  (Elixabeih  Cooper)  said,  that  she 
knew  Mrs.  Edwards;  that  her  first  husband  was  John  Fut- 
ter;  that  she  said  that  James  FuUer  was  to  have  the  estate ; 
that  John,  her  husband,  used  to  say,  that  the  estate  would 
go  to  James  Fuiter,  and,  after  his  death,  to  his  heir;  that 
Mrs.  Edwards  also  said,  that  her  first  husband  told  her 
on  his  death-bed  that  the  estate  would  go  into  the  family 
of  the  Futters,  and  that  it  was  Fuiier  of  Vintry  who  was 
to  succeed.  Two  other  witnesses  swore  that  they  knew 
James  Fuiier  of  Vintry j  and  had  often  heard  him  say  that 
he  was  cousin  to  John  Futter  of  Cawston,  the  wholesale 
tailor,  who  had  the  estate;  and  that,  after  the  decease  of 
Mrs.  Edwards,  the  estate  would  come  to  him;  that  James 
of  Vintry  left  two  sons,  Samuel  and  James;  that  Samuel 
was  the  eldest,  and  died,  leaving  a  son  named  Samuel,  who 
was  married.     The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted,  on  the  grounds,— ^r^,  that  the  ver- 
dict was  not  warranted  by  the  evidence,  as  it  was  not 
shewn  that  James  Futter,  under  whom  the  lessor  of  the 
plaintiff  claimed,  was  descended  from  or  related  to  John 
Futter,  the  ancestor; — secondly,  that  the  declarations  stat- 
ed by  the  witnesses.  Chapman  and  Cooper,  to  have  been 
made  by  James  and  John  Futter,  and  particularly  by  the 
latter,  ought  not  to  have  been  received  in  evidence.  Chap^ 
man^s  testimony  only  went  to.  prove  that  he  had  heard  his 
uncle  James  talk  of  the  father  of  John;  but  not  that  James 
was  descended  from  him.  For  aught  that  appeared  to 
^  contrary,  he  might  have,  belonged  to  another  fimuly  of 
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1828.  the  name  of  Fuiter.  In  the  case  of  the  Beriekjf  Peer- 
age (a),  Lord  Eidon,  after  referring  to  the  case  of  die 
Banbury  Peerage,  said  (6),  that  in  that  case,  as  the  depo- 
sitions under  the  hill  to  perpetuate  testimony  contained 
many  statements  with  regard  to  pedigree,  a  question  was 
put  to  the  Judges,  whether,  if  they  could  not  be  received 
as  depositions,  they  could  be  received  as  declarations. 
The  Judges  thought  that,  at  all  events,  the  depositions 
could  not  be  received  as  declarations,  unless  the  indivi- 
duals whose  declaratiohs  were  supposed  to  be  incorporat- 
ed in  the  depositions,  were  aliunde  proved  to  be  relatives ; 
and  that  there  was  no  such  evidence* 

The  only  material  witness  was  Mrs.  Cooper:  and  what 
Mrs.  Edioard9\o\di  her,  as  to  what  her  first  husband,  John 
Fuiter 9  used  to  say,  ought  not  to  have  been  received; 
or,  at  all  events,  his  declarations  were  not  sufficient  to 
shew  that  James^  under  whom  the  plaintiff  claimed,  was 
the  descendant  or  heir-at-law  of  the  above-named  John 
Fuiter. 

.  Mr.  Serjeant  Storks  now  shewed  cause. — The  plaintiff 
made  out  a  sufficient  title  to  prove  his  pedigree,  and  to 
maintain  this  action;  and  the  Lord  Chief  Baron  has  not 
expressed  any  dissatisfaction  with  the  verdict.  The  de^ 
fendant  claimed  as  a  branch  of  the  same  family  of  the 
Fuiiers  under  whom  tlie  lessor  of  the  plaintiff  claimed  to 
be  entitled,  €ix»  the  brother  of  John;  and  the  testimony 
of  the  w:itness  Chapman,  coupled  with  that  of  Mrs.  Cooper^ 
is  decisive  to  shew  that  James  Fuiter  was  h^ii^dt-law  of 
John,  the  original  purchaser.  Although  Chapmem  might 
have  given  his  testimony  in  a  confused  manner,  from  age 
or  infirmity,  yet  be  was  eorrobcnrated  by  others,  and  the 
whole  of  the  evidence  was  lefl  to  the  Jury.  The  declara^ 
lions  of  John  Putter,  that  James  and  his  heir  would  have 

» 

(a)  4  Gwnp.  401.       (b)  Id.  4 19;  Starkie on  Endcuee,  Vol.  3,  p.  1 1 12. 
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the  estate,  were  conclusive  of  the  question ;  and,  altiiough 
it  has  been  said  that  such  declarations  ought  not  to  have 
been  received,  yet  in  Vowles  v.  Young  (a),  hearsay  evidence 
of  declarations,  made  by  a  deceased  husband,  as  to  the  le- 
gitimacy of  his  wifet  were  held  admissible  in  evidence,  al- 
though he  was  not  related  to  her  by  blood ;  on  the  ground, 
that  a  husband  must  be  supposed  to  have  more  intimate 
knowledge  on  that  subject  than  a  distant  relation.  That 
principle  has  never  been  shaken,  and  the  present  case  must 
be  governed  by  it.  The  declarations  of  John  Futter  were 
enly  used  to  shew  the  identity  of  James^  and  that  he  was 
descended  from  him. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  de- 
fendant claims  as  heir-at-law  of  the  person  last  seised  of 
the  estate  in  question,  who  was  descended  from  JRicA- 
ordFuiter,  the  brother  oiJohn.  Although  the  plaintiiTs 
witnesses  said  that  they  had  heard  that  James  Fuiter  was 
the  cousin  of  John,  yet  neitlier  of  them  proved  that  he 
was  a  relation  of  the  present  claimant,  or  that  he  was 
of  the  same  family.  James  might  have  been  a  relative, 
hut  it  does  not  follow  that  he  was  heir*at-Iaw;  and 
though  the  declarations  made  by  Mrs.  Edwards  to  Elhia- 
beth  Cooper,  that  James  Fuiter  was  to  have  the  estate, 
might  be  evidence,  yet  those  of  her  husband  certainly  ought 
not  to  have  been  received;  and  she  did  not  prove  that 
her  husband  had  said  that  James  was  the  heir  of  t/oA7i,  but 
only  that  a  James  Fuiter  was  to  have  the  estate.  On  the 
whole,  therefore,  there  was  not  sufficient  evidence  to  go  to 
the  Jury  to  establish  the  plaintiff's  claim  as  heir-at-law  of 
John  Fuiter,  the  original  purchaser  of  the  estate. 

Lord  Chief  Justice  Bbst. — This  is  an  application  for  a 
new  trial,  and  we  are  bound  to  suppose  that  every  objeo- 

(a)  13  Vet.  140. 
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1828,        tion  and  observation  as  to  the  adimssibility  or  effect  of  the 
evidence  tendered  for  the  phdntiff  at  the  former  trial  waa 
made  by  the  counsel  for  the  defendant,  and  attended  to 
by  the  Judge,  and  that  the  whole  of  the  plaintiff's  evidence 
was  left  to  the  Jury;  and  it  appears  to  me  that  they  have 
drawn  a  right  conclusion.    They  were  satisfied  that  the 
family  of  the  Putters ,  under  whom  both  parties  claimed, 
was  one  and  the  same  family,  and  the  plaintiff  was  entitled 
to  shew  that  James  was  a  member  of  that  family.    If  not, 
it  is  quite  dear  that  the  declarations  now  objected  to 
could  not  have  been  received  in  evidence.    They  were 
admitted,  not  for  the  mere  purpose  of  shewing  that  he 
was  connected  with  the  family^  but  that  he  was  a  member 
of  it.    If,  however,  there  were  no  other  evidence  than  the 
declarations  of  John^  to  shew  that  James  was  a  member  of 
the  family,  they  could  not  have  been  received,  as  that 
would  be  carrying  the  rule  as  to  the  admbsibility  of  hear- 
say evidence  further  than  has  been  ever  yet  done,  vix,  to 
allow  a  party  to  claim  an  alliance  with  a  family  by  the  bare 
assertion  of  it.     But  it  appears  to  me  that  there  waa 
other  satisfactory  evidence  in  this  case  to  shew  that  James 
of  Vintry  was  a  member  of  the  Putter  family;  and  there 
was  no  evidence  to  shew  that  there  were  two  families  of 
that  name ;  and,  even  in  the  defendant's  pedigree,  the  name 
of  James  Putter  is  introduced  as  being  descended  from 
i/b/iit.     Laying  that  aside,. however,  it  is  necessary  to  look 
at  the  testimony  of  Mrs.  Cooper:  she  said  that  she  knew 
Mrs.  Edwards,  whose  first  husband  was  John  Putter,  un* 
der  whom  the  lessor  of  the  plaintiff  claimed ;  that  she  (Mrs. 
Edwards)  said  that  James  Putter  was  to  have  the  estate^ 
and  that  John  Putter,  her  husband,  used  to  say  that  the 
estate  would  go  to  James  Putter,  and,  after  his  death,  to  lus 
heir.  That  was  evidence  to  shew  that  James  was  a  relation ; 
and,  putting  out  of  the  question  what  John  said  as  to  the 
estate  descending  to  the  heir  oi  James,  still  his  declarations, 
as  to  the  latter  being  related  to  the  family,  were  admissible 
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and  properly  received.  So,  the  witness  Chapman^  although  ^  1828. 
•he  was  eighty-two  years  of  age,  might  have  had  his  recol- 
lection called  to  certain  facts  with  respect  to  James  Futter: 
for  a  person  at  an  advanced  age  frequently  remembers 
circumstances  which  passed  in  his  early  days,  although  he 
may  have  but  a  faint  or  imperfect  recollection  of  more  recent 
occurrences.  He  said  that  James  Fuiier  of  Cawston  was  a 
relation  of  the  family,  vt «•  the  son  of  hb,  the  witness's,  uncle. 
It  must  be  admitted,  after  the  case  of  Votcles  v.  Young,  that 
the  declarations  of  a  party  connected  by  marriage  are  re- 
ceivable in  evidence.  Consanguinity,  or  affinity  by  blood, 
therefore,  is  not  necessary,  and  for  this  obvious  reason, 
that  a  party  by  marriage  is  more  likely  to  be  informed  of 
the  state  of  the  family  of  which  he  is  become  a  member, 
than  a  relation  who  is  only  distantly  connected  by  blood ; 
as,  by  frequent  conversation,  the  former  may  hear  the 
particulars  and  characters  of  branches  of  the  family  long 
since  dead:. and,  if  such  a  party,  on  cross-examination, 
were  questioned  as  to  declarations  made  by  a  person  de- 
ceased, although  he  did  not  hear  them  himself,  it  would 
be  sufficient  for  him  to  state  that  he  had  heard  his  rela- 
tions say  that  the  deceased  declared  who  and  what  his 
cousins  or  other  relatives  were.  Although  hearsay  evi- 
dence is  only  admissible  on  questions  of  pedigree  or  pre- 
scription, yet  it  is  absolutely  necessary  in  such  cases, 
as  the  facts  cannot  be  proved  by  living  witnesses  in  the 
ordinary  manner.  Still,  the  declarations  of  deceased 
parties  must  be  taken  with  all  their  imperfections;  and, 
if  they  appear  to  have  been  made  honestly  and  fairly, 
they  are  receivable.  If,  however,  they  are  made  post 
litem  moiatfi  they  are  not  admissible,  as  the  party  mak- 
ing them  must  be  presumed  to  have  an  interest,  and 
not  to  have  expressed  an  unprejudiced  or  unbiassed 
opinion.  Here,  however,  I  am  of  opinion,  that  the  tes- 
timony of  Mrs.  Cooper,  as  to  the  declarations  made  hy  John 
Futter,  the  first  husband  of  Mrs.  Edwards,  that  James 
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1828.  FuUer  was  to  have  the  estate,  was  admissible  to  shew  bis 
relationship  to  the  family,  and  lets  in  the  account  given 
of  that  person  by  Chapman^  one  of  the  other  witnesses. 
Considering,  therefore,  that  this  evidence  was  admissible, 
and  coupling  it  with  the  other  testimony  in  the  cause,  I 
am  of  opinion  that  the  plaintifTs  pedigree  was  satisfac- 
torily proved,  and,  consequently,  that  the  Jury  were  fully 
warranted  in  finding  a  verdict  for  him. 

Mr.  Justice  Burrough  (a). — It  does  not  appear,  from 
the  report,  that  any  objection  was  taken  to  the  competency 
of  either  of  the  witnesses  tendered  for  the  plaintiff.  I  was 
one  of  the  counsel  in  the  case  of  Vowles  v.  Young,  which 
appears  to  me  to  be  in  point.  There,  one  Thomas  Roberts 
said,  that  he  had  heard  Samuel  Noble,  the  husband  of 
Mary  Noble,  say  that  she  was  illegitimate;  and  it  was 
held,  that  the  declarations  of  Noble  were  admissible;  and 
the  Lord  Chancellor  (ErsHne)  said  {b) :  ''  Upon  questions 
of  pedigree,  inscriptions  upon  tomb-stones,  and  engravings 
upon  rings  are  admitted."  (c)  ''  The  law  resorts  to  hear- 
say of  relations,  upon  the  principle  of  interest  in  the  person 
from  whom  the  descent  is  to  be  made  out;  and  it  is  not 
necessary  that  evidence  of  consanguinity  should  have  the 
correctness  required  as  to  other  facts.  If  a  person  says, 
another  is  his  relation  or  next  of  kin,  it  is  not  necessary 
to  state  how  the  consanguinity  exists.  It  is  sufficient  that 
he  says  A.  is  his  relation,  without  stating  the  particular 
degree;  which,  perhaps,  he  could  not  tell,  if  asked.  But  it 
is  evidence,  from  the  interest  of  that  person  in  knowing  the 
connections  of  the  family."  As,  therefore,  in  this  case,  the 
declarations  of  John  FuUcr,  that  James  was  to  have  the 
estate,  were  corroborated  and  confirmed  by  the  testimony 
of  Chapman,  I  am  of  opinion,  that  there  is  no  ground  to 
disturb  this  verdict. 

(a)  Mr.  Justice  Park  was  at  Chambers.      (h)  13  Vcs.  144.      (c)  Id.  147. 


IN  THL;  NINTH  Y£Mi  OF  GEO.  IV. 

*  Mr,  JuBlice  Gaseleb. — I  was  at  first  inclined  to  think 
tliat  the  objections  raised  by  my  brother  Wilde  were  well 
founded ;  but,  in  Doe  d.  Narthey  ▼•  Harvey  (a),  the  de- 
clarations oF  the  late  husband  of  one  of  the  family  were 
held  to  be  admissible  in  order  to  prove  a  pedigree, 
although  he  was  not  otherwise  related  to  the  family ;  Mr. 
Justice  JJiiledale  thinking,  that,  for  the  purpose  for 
which  the  declarations  by  the  husband  were  offeredi 
he  must  be  considered  as  one  of  the  family.  That  case 
appears  to  me  to  be  in  point  to  shew  that  no  improper  evi<» 
dence  was  received  at  the  trial  of  this  cause,  and  that  the 
Jury  were  warranted  in  finding  a  verdict  for  the  plaintiff. 
This  rule,  therefore,  must  be — 

Discharged  (6). 
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(«)  1  Ry.  &  Mood.  297.     (^)  See  Johnton  v.  Lawton,  9  B.  Moore«  1S3. 


Wood  r.  Nunn.  Monday, 

I  June  9^4* 

Ills  was  an  action  of  trover  for  a  lathe. — At  the  trial.  The  pUintiff 

before  Lord  Chief  Baron  Alexander^  at  the  last  Summer  Z^Sm!^^^^ 

Assizes,  at  Cambridge,  it  appeared  that  the  plaintiff"  was  T." '"  J*  t?* 

lately  in  partnership  M^ith  one  Saunders,  and  that  the  lathe  latter  beingin- 

in  question  was  used  by  them  in  the  way  of  their  business  undiord  (the 

as  machinists ;  that  they  had  dissolved  partnership;  and  f*(t°tndthe' 

tliat  disputes  having  arisen  between  them,  they  were  re-  plaintiff  being 

about  to  remove 

ferred  to  an  arbitrator,  who  awarded  the  lathe  to  be  the  the  utbe  (be- 
property  of  the  plaintiff*;  that  the  lathe  was  in  Saunders's  mw  "cioA  ia 

the  momiog), 
the  defendant 
iBterpoaed,  saying,  that  "  he  would  not  lulfer  that,  or  any  of  the  other  tUngt,  to  go  off  the  pre- 
miiet  till  hii  rent  wu  paid,"  and  then  left  the  shop.  The  plaintiff,  however,  removed  the  lathe,  and 
about  twelve  o'dock  the  tame  day  the  defendant  tent  a  brolcer  to  the  premisea  to  diitrain,  and  fol- 
lowed and  brought  back  the  lathe  that  had  been  taken  away.  The  plaintiff  thereupon  sued  him 
in  trover: — Heldt  that,  the  distress  being  commenced  by  the  landlord's  saying  in  the  morning  that 
he  would  not  suffer  the  things  to  be  removed  mull  his  rent  was  paid,  and  completed  by  the  entry 
of  the  broker  afterwards,  the  landlord  had  a  right  to  take  and  bring  back  the  lathe  that  had  been 
carried  away  in  the  mean  time. 


NtfliN. 
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1828.        shop,  which  he  rented  of  the  defendant  at  the  yeafly  rent 
^^^"      of  16/.;  that,  on  the  I2th  May,  18*7,  between  six  and 
•.  seven  o  clock  in  the  morning,  the  plaintiff  and  three  of  his 

men  went  to  the  shop  for  the  purpose  of  removing  the 
lathe;  that  the  defendant  and  Saunders  came  in,  when 
the  latter  saidi  that  he  would  die  by  the  lathe  rather  than 
suffer  it  to  be  removed;  upon  which  the  defendant  said, 
**  I  will  not  suffer  this  or  any  of  the  other  things  to  go  off 
the  premises  tiU  my  rent  is  paid, — there  is  two  years  due;** 
and  he  shortly  afterwards  left  the  shop.  The  plaintiff, 
however,  succeeded  in  removing  part  of  the  lathe  to  an  inn 
adjoining,  and  the  other  part  to  his  own  house;  but  the  de- 
fendant shortly  afterwards,  viz.  about  twelve  o'clock  at  noon 
on  the  same  day,  sent  in  his  broker  or  bailiff,  who  made  a 
formal  distress  of  all  the  articles  in  the  shop  for  the  rent 
so  due  from  Saunders  to  the  defendant;  and  he  afterwards 
went  to  the  inn  and  seized  the  part  of  the  lathe  which  the 
plaintiff  had  caused  to  be  removed  there,  and  brought  it 
back  with  the  other  part  to  the  shop. 

For  the  plaintiff,  it  was  contended,  that  there  was  no 
legal  dutress  till  the  defendant  sent  in  his  bailiff  at  twelve 
o*clock  on  the  ISth  May,  and  that  the  lathe  being  the 
property  of  the  plaintiff,  and  having  been  previously  re- 
moved by  him  bond  fide,  and  without  fraud,  the  defendant 
had  no  right  to  follow  and  seize  it,  or  order  it  to  be  brought 
back  to  the  shop. 

The  Lord  Chief  Baron,  however,  was  of  opinion, 
that  the  distress  was,  in  point  of  fact,1commenced  when 
the  defendant  said  in  the  morning  that  the  lathe  should 
not  go  off  the  premises  till  hb  rent  was  paid,  and  that  it 
was  completed  by  the  entry  of  the  broker,  when  the  dis- 
tress was  formally  made;  and,  his  Lordship  said,  that  it 
would  be  a  strange  state  of  the  law,  if  a  landlord,  finding 
goods  on  his  premises  about  to  be  removed,  could  not  stop 
them,  and  aftierwards  send  in  a  broker  to  complete  the 
distress ;  but  that  it  would  be  a  different  question  if  there 
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were  any  fraud  between  the  defendant  and  Saunders  to  1B28. 
defeat  tine  plaintiff  from  taking  the  lathe^  to  which  he  was  ^^^' 
entitled  by  the  terms  of  the  award.  The  Jury  found  a 
verdict  for  the  defendant 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob* 
tained  a  rule  nisi  th&t  this  verdict  might  be  set  aside  and 
a  new  trial  granted,  on  the  grounds,  that  there  were  other 
goods  on  Saunders^s  premises  which  might  have  been  dis- 
trained ;  and  that,  at  all  events,  the  defendant  had  no  right 
to  seize  the  lathe  which  had  been  removed  previously  to 
the  entry  of  the  broker,  as  the  plaintiff  was  clearly  entitled 
to  it,  and  had  not  taken  it  away  clandestinely  or  with  a 
fraudulent  intent. 

Mr.  Serjeant  Storks  now  shewed  cause,  and  contended, 
that  there  was  no  connivance  between  the  defendant  and 
Saunders  to  deprive  the  plaintiff  of  his  property ;  and  that, 
as  two  years'  rent  was  actually  due  to  the  latter,  he  had  a 
right  to  distrain  all  the  articles  found  on  the  premises. 
The  learned  Serjeant  was  proceeding  with  his  argument, 
when  the  Court  called  on — 

Mr.  Serjeant  WUde  to  support  his  rule.  By  the  terms 
of  the  award,  it  is  clear  that  the  lathe  was  the  pro- 
perty of  the  plaintiff,  and  he  went  to  Saundertls  shop  for 
the  purpose  of  removing  it,  which  he  was  fully  warranted 
in  doing.  Saunders,  the  tenant,  had  no  right  to  detain 
the  lathe,  or  obstruct  its  removal,  in  the  first  instance,  nor 
was  the  defendant,  as  landlord,  justified  in  seising  it  or 
frustrating  the  plaintiff's  purpose,  as  he  was  armed  with 
no  legal  authority  when  the  plaintiff  first  went  to  the  shop 
in  the  morning;  and  it  is  obvious  that  the  defendant  did 
not  then  consider  that  any  distress  had  been  made,  as  he 
afterwards  sent  hb  broker,  who  gave  Saunders  the  usual 
nptice,  and  distrained  accordingly.    Although  the  pro- 
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18^.  perty  of  a  third  person,  if  found  on  the  premises  of  a  ten- 
ant, is  liable  to  be  distrained  for  rent  due  to  his  land- 
lord ;  stilly  if  the  landlord  and  tenant  collude  together, 
and  wrongfully  detain  such  property,  or  obstruct  its  re- 
moval before  a  distress  is  made,  it  cannot  afterwards  be 
taken;  and  here,  as  the  lathe  was  actually  removed  by  the 
plaintiff,  to  whom  it  belonged,  before  any  distress  was 
made,  the  case  of  a  fraudulent  removal  by  a  tenant  can- 
not apply,  and  the  plaintiff  is  consequently  entitled  to  re- 
cover. 

Lord  Chief  Justice  Best. — If  no  rent  had  been  due 
from  Saunders  to  the  defendant,  or  the  landlord  and 
tenant  had  fraudulently  agreed  to  keep  the  property  of 
the  plaintiff  until  rent  should  accrue,  the  distress  would 
have  been  unlawful,  nor  could  the  lathe  have  been  detain- 
ed. But  that  was  not  the  case.  The  sum  of  30/.  was  in 
fact  due,  and  the  defendant,  as  landlord,  had  a  ri^ht 
to  distrain  in  the  first  instance;  and,  without  the  lathe, 
there  were  not  sufficient  goods  on  the  premises  to  sa- 
tisfy the  distress.  Before  the  defendant  came  to  the 
shop,  the  plaintiff  and  Saunders  were  disputing  about  the 
lathe,  and  the  latter  said  that  he  would  die  by  it  rather 
than  suffer  it  to  be  removed.  He,  therefore,  claimed  it  for 
himself  and  not  for  his  landlord,  upon  which  the  defend- 
ant said,  **  he  would  not  suffer  it  to  go  off  the  premises  till 
his  rent  was  paid;'*  and,  as  landlord,  he  had  a  paramount 
right  to  it.  But  it  has  been  said,  that  the  lathe  was  re- 
moved before  the  commencement  of  the  distress.  If  that 
were  so,  the  plaintiff  would  have  been  entitled  to  recover. 
But  that  was  not  the  fact ;  for  the  distress  commenced  when, 
in  the  morning,  the  defendant,  as  landlord,  said  that  the 
lathe  should  not  go  off  the  premises  till  his  rent  was  paid. 
That  was,  in  point  of  fact,  the  levying  of  the  distress;  and« 
although  an  inventory  was  not  then  taken,  or  formal  notice 
of  distress  given,  yet  the  entry  by  the  broker  a  few  hours 
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afterwards,  by  whom  a  regular  distress  was  made,  had  rela*  1828. 
tion  to  what  had  been  preyiously  done  by  the  defendant, 
and  both  together  may  be  considered  as  one  continuous  acL 
The  property  was  in  the  custody  of  the  law  from  the  time 
it  was  first  claimed  by  the  defendant,  as  landlord;  and  the 
lathe  having  been  afterwards  improperly  removed  by  the 
plaintiff,  the  defendant  had  a  right  to  get  it  back.  I, 
therefore,  think,  that,  under  the  circumstances,  there  is  no 
ground  to  disturb  the  verdict,  which  was  properly  found 
for  him. 

Mr.  Justice  Park. — There  was  no  collusion  or  fraud 
between  the  defendant,  the  landlord,  and  Saunden,  the 
tenant.  The  former  had  a  right  to  detain  the  lathe 
until  his  rent  was  paid;  and  the  distress  must  be  taken  to 
have  commenced  when  he  made  his  demand,  which  was  be- 
fore any  part  of  the  lathe  had  been  removed  from  the  shop. 

Mr.  Justice  Burrough. — In  point  of  law,  the  distress 
commenced  when  the  defendant,  as  landlord,  said  that  he 
would  not  suffer  the  lathe  to  go  off*  the  premises  till  his 
rent  was  paid.  The  broker  acted  upon  it  a  few  hours 
afterwards.  The  defendant  had  a  right  to  distrain  in  the 
first  instance,  for  the  rent  due  to  him  from  Saunders;  and 
it  does  not  appear  that  he  was  privy  to  the  disputes  which 
had  previously  existed  between  the  plaintiff*  and  Saunders, 
as  to  whom  the  lathe  belonged  to. 

Mr.  Justice  Gaselee. — It  is  not  necessary  to  say  what 
might  have  been  the  case,  if  Saunders,  the  tenant,  had 
brought  the  lathe  oii  the  premises  for  the  purpose  of  its 
being  distrained,  or  it  had  been  placed  there  without  the 
consent  of  the  plaintiff^.  It  was  on  the  premises  on  the  morn- 
ing of  the  day  in  which  the  defendant,  as  landlord,  claimed 
it,  and  had  been  so  a  long  time  before ;  he  was,  therefore, 
entitled  to  distrain  it.     There  was  no  evidence  of  collusion 
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1828.  between  the  landlord  and  the  tenant ;  and,  as  the  plaintiff  re- 
moved the  lathe  after  the  defendant  had  said  that  it  should 
not  go  off  the  premises  till  his  rent  was  paid ;  and  it  was 
proved  that  two  years'  rent  was  due»  I  am  of  opinion,  that 
the  plaintiff  was  not  warranted  in  causing  the  lathe  to  be 
removed. 

Rule  discharged. 


Tuesday,        The  Archbishop  of  Tuam  v.  Robeson  and  Thwaffes. 

June  lOM.       ^^^ 

In  an  acUon  far  JL  HIS  was  an  action  for  a  libel.  The^r«^  count  of  the  de- 
ci^on!*'tiAl  claration  stated,— That  the  plaintiff,  before  and  at  the  time 
out  any  intr^-    of  the  printing  and  publishing,  &c.,  was,  and  from  thence 

ductory  aver-  «  o  i  o  ^ 

ment  to  explain  hitherto  hath  been,  and  still  is.  Archbishop  of  Tuam,  in  that 
out  as  follows :  P^^^  o^  ^hc  United  Kingdom  of  Great  Britain  and  Ireland 
thiS' WM  ie"  called  Ireland,  to  wit,  at  Westminster,  in  the  county  of 
archbishop  who  Middlesex;  that,  before  and  at  the  time  of  the  printing  and 

promised  the  ,      ,  • 

priest  of  the  publishing,  &c.,  one  Thomas  Maguire  acted  as  a  priest 
loool  in  cash,  ^^  *^®  Roman  Catholic  Church  in  Ireland,  to  wit,  at  &c. 
sooi^ '**"**  ?^  aforesaid;  that  the  plaintiff  had  always  well,  duly,  honor- 
Why,  no  less  a  ably,  and  lawfully  conducted  himself  as  such  archbishop, 
^rAr^ishop  in  the  due  and  proper  discharge  of  his  duty,  and  in  the 
pfaindff)m*  officc  and  functions  of  such  archbishop,  and  had  never 

The  archbishop  promised  nor  offered,  nor  desired  to  be  promised  or  offer- 
wrote  to  a  pro- 
testant  deigy-    ed,  to  the  said  Thomas  Maguire,  or  to  any  other  person 

Mm  tomSeUie  whatever,  any  reward,  or  any  sum  of  money,  in  order  to 
^f^'  f"^  ^     induce  the  said  Thomas  Maguire,  or  any  other  person,  to 

anew  toe  letteri  

bnt  not  to  tnr-  ccase  to  act  as  a  priest  of  the  Roman  Catholic  Church  in 
his  possession,  Ireland,  or  to  accede  to  become  a  protestant  clergyman ; 
^^l^\^^.  and  had  never  promised  nor  offered,  nor  desired  to  be 
cede"— with  an  promised  or  offered,  to  the  said  Thomas  Maimire,  or  to 

innuendo  that      ^  G         » 

**  the  defendant 

meant  by  the  libel,  that  the  plaintiff  had  offered  the  said  M.  IQOOL  in  cash,  and  a  living  of  SOO/.  a 
year,  if  he  would  accede  to  become  a  protestant  clergyman"  On  motion  in  arrest  of  judgment* 
on  the  ground  that  there  was  nothing  on  the  face  of  the  libel,  as  set  out  in  the  declaration,  to  war- 
rant the  innuendo  that  the  offer  was  made  to  induce  M.  to  become  a  protestant  clergyman: — Held, 
that  the  libel  imputed  immoral  conduct  to  the  plaintiff  upon  the  &ce  of  it;  and  that,  after  verdict, 
the  declaration  was  sufficient 
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any  other  person  acting  as  a  priest  of  the  Roman  Catholic         1828. 
Church  in  Ireland,  a  living  of  800/.  a  year,  or  any  living  ^he  ArchbUhop 
whatsoever,  in  order  to  induce  the  said  Thomas  Maguire,       of  Tuam 
or  any  other  person,  to  cease  to  act  as  a  Roman  Catholic      Robeson. 
priest,  or  to  accede  to  become  a  protestant  clergyman;  and 
had   never  promised  or  offered,  nor  desired  to  be  pro- 
mised or  offered,  to  any  person,  any  living,  but  in  the  due 
and  proper  discharge  of  his  duty  as  such  archbishop, 
which  the  plaintiff*  had,  in  all  things,  duly  and  properly 
discharged  as  aforesaid;  whereby  the  plaintiff^ had,  before 
and  at  the  time  of  the  printing  and  publishing  of  the  seve- 
ral false,  scandalous,  and  malicious  libels  thereinafter  men- 
tioned, deservedly  obtained  a  good  name,  fame,  credit,  and 
reputation,  and  the  respect  and  good  opinion  of  all  those 
submitted  to  his  charge,  and  of  all  the  liege  subjects  of 
the  United  Kingdom,  and,  until  the  time  of  printing  and 
publishing,  &c.,  had  never  been  suspected  of  any  such 
conduct  as  aforesaid  towards  the  said  Thomas  Maguiref 
or  any  other  person  whatsoever,  to  wit,  at  &c.  aforesaid. 
Yet,  the  defendants,  well  knowing  all  and  singular  the 
premises,  but  contriving  and  maliciously  intending,  wrong-, 
fully  and  unjustly  to  injure  the  plaintiff*  in  his  aforesaid 
good  name,  fame,  credit,  and  reputation,  and  in  the  re- 
spect and  good  opinion  which  he  had  obtained,  and  to 
bring  him  into  public  scandal  and  disgrace,  and  to  cause 
it  to  be  believed  that  he,  the  plaintiff*,  had  misconducted 
himself  as  such  archbishop  as  aforesaid,  and  had  promised 
to  the  said  Thomas  Maguire  a  large  sum  of  money,  and  a 
living  of  800/.  a  year,  and  that  the  plaintiff*  had  written  to 
a  protestant  clergyman  to  make  such  off*er,  in  order  to  in- 
duce the  said  Thomas  Maguire  to  accede  to  become  a 
protestant  clergyman,  did,  on  the  8th  November^  1827, 
at  &c.  aforesaid,  falsely,  wickedly,  and  maliciously,  print 
and  publish,  and  cause  and  procure  to  be  printed  and  pub- 
lished, in  a  certain  newspaper,  to  wit,  a  certain  newspaper 
called  The  Morning  Herald^  a  certain  false,  scandalous, 

VOL.  IT.  D 
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i828.         and  malicious  libel,  of  and  concerning  the  plaintiff,  and  of 
The  Archbi*hop  ^^^  Concerning  the  conduct  of  the  plaintiff,  and  of  and  con- 
of  TuAM       cerning  the  conduct  of  the  plaintiff  as  such  archbishop  as 
AoBEsoN.      aforesaid,  and  of  and  concerning  the  plaintiff's  supposed 
offer  to  the  said  Thomas  Maguire  as  aforesaid,  containing 
therein  the  false,  scandalous,  malicious,  and  liliellous  mat- 
ter following,  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  said  conduct  of  the  plaintiff  as  such  arch- 
bishop as  aforesaid,  and  of  and  concerning  the  plaintiff's  sup- 
posed offer  to  the  said  Thomas  Maguire  as  aforesaid,  that 
is  to  say :     "  Ireland,  Dublin,  November  6th.— The  speech 
of  the  Reverend  Mr.  Maguire,  at  the  Roscommon  Catholic 
Meeting,  has  excited  a  prodigious  sensation.     The  second 
reformation  did  not  need  this  last  shock  to  destroy  it;  but, 
now  that  it  has  come,  a  vestige  of  the  fabric  does  not  re- 
main.    Who  do  you  think  was  the  archbishop  who  pro- 
mised Maguire,  the  priest  of  the  mountains,  1000/.  in 
cash,  and  a  living  of  800/.  a  year?  Why,  no  less  a  person- 
age than  the  Archbishop  of  Tuam///    This  statement  I 
received  this  day  from  Mr.  M,  himself.    The  archbishop 
wrote  to  a'protestant  clergyman,  desiring  him  to  make  the 
offer,  and  to  shew  the  letter,  but  not  to  surrender  it  in- 
to his  possession,  unless  Maguire  was  disposed  to  accede ; 
and  the  induction  into  the  living  was  to  take  place  within 
eight  days.     All  these  facts  are  capable  of  proof,  and  will 
be  proved  if  their  authenticity  is  denied.    A  writ  has  been 
served  on  him  by  a  country  inn-keeper,  at  whose  house  he 
resided  for  about  three  months,  three  years  since,  when 
he  first  took  possession  of  his  miserable  parish,  for  the  se- 
duction of  his  daughter!    As  a  proof  of  the  fairness  of  the 
saints,  it  may  be  observed,  that,  with  the  5,000  copies  of 
the  published  report  of  the  discussion  between  Pope  and 
Maguire,  which  they  printed,  they  have  bound  up  Dr. 
Otway's  Strictures  on  the  Arguments!!!     The  report,  it 
was  imderstood,  should  go  out  on  its  own  merits:" — mean- 
ings by  the  said  libel,  that  the  plaintiff  had  offered  the 
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said  Thomas  Maguire  lOOO;.  in  cash,  and  a  living  of  800/.         1828. 
a  year,  if  the  said  Thomas  Maguire  would  accede  to  be-  \{\i\^\iQ 

come  a  protestant  clergyman,  to  wit,  at  &c.  aforesaid.  of  tuam 

The  second  count  set  out  a  portion  only  of  the  above      robesov. 
libel,  comm^icing  with  the  words,  '^  Who  do  you  think, 
&c.,"  and  conchiding  with,  '*  if  their  authenticity  is  de- 
nied;** with  a  like  innuendo. 

In  the  iJnrd  count,  the  libel  set  forth  was  the  same  as  in 
ihejirst;  and  that  set  out  in  the  fourth  was  the  same  as  in 
the  second f  the  inducement  in  each  count  stating,  that  the 
plaintiff  was  the  Archbbhop  of  Tucan^  and  that  Maguire 
acted  as  a  priest  of  the  Roman  Catholic  Church* 

In  theyS/2/<  count,  the  inducement  stated  that  Maguire 
was  reputed  io  be  a  priest  of  the  Church  of  Rome,  and  to 
act  as  such  in  Ireland.  In  the  sixths  that  the  plaintiff  had 
made  the  promise  to  Maguire,  whom  the  defendants  re- 
presented io  bea  priest  of  the  Church  of  Rome.  And,  in 
the  seventh,  Maguire  was  not  stated  to  be  a  priest:  the  \ihel 
in  these  last  counts  being  set  out  at  lengthy  as  in  the^r^^  and 
third. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
minster, at  the  Sittings  after  the  last  Term,  the  Jury  found 
a  v»dict  for  the  plaintiff— Damages,  50/. 

Mr«  Serjeant  Toddy  now  moved  in  arrest  of  judgment 
^— First,  it  is  not  alleged  in  either  of  the  counts  of  the  de- 
claration that  Maguire  was  a  priest,  but  merely  that  he 
acted  as  such ;  nor  is  it  averred  tliat  any  offer  was  made  to 
him  by  the  plaintiff  whilst  he  was  such  priest :  and  the 
sixth  count  merely  states,  that  the  plaintiff  had  promised 
Maguire,  whom  the  defendants  represented  to  be  a  priest 
of  the  Church  of  Rome,  a  large  sum  of  money  and  a  living. 
Besides,  there  is  no  introductory  averment  by  way  of  col- 
loquium, that  will  tend, to  elucidate  or  explain  the  meaning 
of  the  supposed  libel,  which,  therefore,  rests  solely  upon  its 
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1S28.         own  intrinsic  import,  and,  in  fact,  only  amounts  to  tbL;, 
Th^T"*hb^     that  the  plaintiff,  as  Archbishop  of  Tuam,  had  offered 
of  TuAM       to  Maguire  1000/.  and  a  living  of  800/.  a  yean    It  does  not 
Robeson.      appear  that  the  living  was  in  the  diocese  of  Tuamt  or  even 
in  Ireland,  or  that  it  was  an  ecclesiastical  benefice.     For 
any  thing  that  appears  to  the  contrary,  it  might  have  been 
a  living  in  Canada^  where  the  Catholic  is  the  religion  es- 
tablished by  our  laws;  nor  does  it  appear  that  the  offer 
was  made  to  induce  Maguire  to  accede  to  become  a  pro* 
testant  clergyman;  and,  although  that  is  introduced  by 
way  of  general  innuendo  at  the  end   of  the   first  and 
subsequent  counts,  yet,  there  is  no  previous  averment  to 
which  it  can  refer,  nor  any  introductory  statement  ex- 
planatory of  the  alleged  libel,  to  warrant  such  a  supposi- 
tion or  conclusion.     Further,  there  is  no  colloquium  to 
shew  what  was  meant  by  "  the  Roscommon  Meeting,"  or  to 
what  "  the  second  reformation"  might  apply.     There  is, 
consequently,  no  cause  of  action  disclosed  on  the  face  of 
the  declaration ;  and,  if  the  libel  will  not  bear  the  meaning 
given  to  it  by  the  innuendo,  the  declaration  is  altogether 
bad.     The  introductory  statement  merely  consists  of  two 
facts,  the  one,  that  the  plaintiff  is  Archbishop  of  Tuam, 
the  other,  that  Maguire  acted  as  a  priest  of  the  Roman 
Catholic  Church  in  Ireland,     The  purport  and  object  of 
the  Roscommon  Meeting  might  and  ought  to  have  been  ex- 
plained, as  well  as  when  and  where  it  was  held.     In  Oold- 
stein  V.  Foss  (a),  which  was  an  action  for  a  libel,  the  de- 
claration,— after  reciting,  that  divers  persons  had  been 
associated  together,  under  the  name  of  the  ''  Society  of 
Guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers,"  and  that  the  defendant,  under  colour  of  be- 
ing the  secretary  of  the  said  society,  had  published  certain 
printed  reports,  for  the  purpose  of  denoting  to  the  members 
of  the  said  society  the  names  of  such  persons  as  were  deem* 

{a)  1  Moore  &  Paynei  402. 
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ed  swindlers  and  sharpers,  and  improper  persons  to  be  pro-      >Jff^ 
posed  to  be  ballotted  for  as  members  of  the  said  society, —  xhe  ArchbUbop 
set  out  the  libel,  of  and  concerning  the  plaintiff,  as  follows:       **^^p"^** 
"  Society  of  Guardians  for  the  protection  of  trade  against      RoBE;oy. 
swindlers  and  sharpers.    I  (meaning  the  defendant)  am  di- 
rected to  inform  you,  that  the  plaintiff  and  J.  S.  are  reported 
to  this  society  as  improper  to  be  proposed  to  be  ballotted 
for  as  members  thereof  (thereby  meaning  that  the  plaintiff 
was  a  swindler  and  sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society);*'  and  a  Court  of  error  was  of 
opinion  that  the  facts  stated  in  the  declaration  were  not 
sufficient  for  them  to  collect  the  true  construction  to  he  put 
on  the  libel,  or  whether,  from  its  import,  it  could  be  made 
the  subject  of  an  action ;  and  that  the  innuendo  sought  to 
extend  and  not  to  explain  the  natural  meaning  or  import 
of  the  words  of  the  libel:  and  Lord  Chief  Justice  Best,  in 
delivering  the  judgment  of  the  Court,  said(  a) :  *'  An  innu- 
endo is  only  explanatory  of  some  matter  already  expressed, 
and  cannot  point  out  a  new  charge,  or  introduce  a  new  fact, 
or  add  to,  enlarge,  or  change  the  sense  of  previous  words." 
Here,  the  words  of  the  alleged  libel  do  not  warrant  the  ge- 
neral innuendo  that  the  plaintiff  made  the  offer  or  promise  to 
Maguire,  if  he  would  accede  to  become  a  protestant  clergy- 
man, without  a  previous  allegation  of  such  a  fact,  so  as  to 
connect  it  with  the  terms  of  the  libel  itself. 

Secondly,  Even  supposing  that  the  meaning  attributed 
by  the  plaintiff  to  the  libel  be  correct,  still  there  is  no  im- 
putation on  the  plaintiff  of  any  base  motive,  or  any  tur- 
pitude of  design  or  immoral  conduct,  in  making  the  offer 
to  Maguire.  It  does  not  appear  that  he  was  an  im- 
proper person  to  have  such  an  oi{er  made  to  him.  By 
several  Irish  statutes  now  in  force  (fi),  Catholic  priests 


(a)  1  Moore  &  Payne,  413. 
{b)  Sec  2  Ann.  c.  7,  s.  2,  and  19  &  20  Geo.  3,  c.  39,  s.  1. 
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1828.  who  become  converts  have  certain  annual  sums  of  money 
The  Archbishop  P^ov^^ietl  for  them ;  and  the  last  act  allows  each  of  such 
of  TuAM  priests  40/.  per  annum,  until  he  shall  be  provided  for  by 
Robeson,  some  ecclesiastical  benefice  or  licenced  curacy  of  the  same 
or  greater  value:  and  these  are  not  to  be  considered  as 
mere  isolated  statutes.  Although^  in  Thorley  v.  Lord 
Kerry  (a),  a  distinction  was  taken  between  words  that 
are  written,  and  those  that  are  merely  spoken,  as  in 
King  V.  Laket  where  Lord  Chief  Baron  Hale  said  (6)j 
'^  Although  general  words  spoken  once,  without  writing 
or  publishing  them,  would  not  be  actionable,  but  that 
being  writ  and  published,  which  contains  more  malice 
than  if  they  had  but  been  once  spoken,  they  were  ac- 
tionable;" yet,  in  that  case,  the  distinction  was  not  call- 
ed for,  as  the  libel  imputed  seditious  language  to  hav6 
been  used  by  the  plaintiff;  and  it  was  alleged  that  he  had 
sustained  damage  in  his  profession  as  a  barrister.  So,  in 
Thorley  v.  Lord  Kerry ,  the  plaintiff  was  accused  of  hav- 
ing acted  hypocritically  and  with  the  grossest  impurity, 
by  using  religion  as  a  cloak  for  unworthy  purposes;  whilst 
here,  the  writing  complained  of  did  not  impute  the  slight- 
est crime  to  the  plaintiff*,  or  that  he  had  been  actuated  by 
dishonest  or  improper  motives.  On  the  contrary,  his  con- 
duct was  most  praise-worthy  in  attempting  to  make  a  con- 
vert of  a  Catholic  priest,  which  is  fully  sanctioned  by  law. 

Lord  Chief  Justice  Best. — Probably  this  declaration 
would  have  been  more  correctly  drawn,  had  it  contained 
some  averment  by  way  of  preliminary  statement.  But  the 
question  now  is,  whether,  after  verdict,  enough  appears  on 
the  face  of  the  record  to  sustain  the  action.  In  the  case  of 
Thorley -9,  Lord  Kerry,  which  came  on  in  the  Court  of  Ex- 
chequer  Chamber,  on  a  writ  of  error  from  the  Court  oi King's 

(«)  4  Taunt.  355.  (6)  Hardres,  470^ 
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Bench,  and  to  which  we  have  been  just  now  referred,  Sir  1828. 
James  Mansfield  said  (a):  "  I  cannot^  upon  principle^  make  j,y^^  ArchWBhop 
any  difference  between  words  written  and  words  spoken,  as  of  Tuam 
to  the  right  which  arises  on  them  of  bringing  an  action.  But  Robbsox. 
the  distinction  between  written  and  spoken  scandal  has 
been  established  by  some  of  the  greatest  names  known  to 
the  law,  Lord  Hardivicke,  Lord  Hale,  Lord  Chief  Justice 
HoU,  and  others  ;*'  and  Sir  James  Mansfield,  in  conclu- 
sion, said  {b) :  *^  We  cannot,  in  opposition  to  decided  cases, 
venture  to  lay  down*  at  this  day,  that  no  action  can  be  main^ 
tained  for  any  words  written,  .for  which  an  action  could 
not  be  maintained  if  they  were  spoken."  The  main  distinc-* 
tion  between  words  spoken  and  words  written,  is,  that  what- 
ever renders  a  man  ridiculous,  or  tends  to  lower  him  in  the 
estimation  of  the  world,  amounts  to  a  libel  when  written,  aU 
though  the  same  words,  if  spoken,  would  not  have  been 
a  defamation  of  him.  So,  there  is  a  difference  between 
the  malignity  and  injurious  consequences  of  slanderous 
words  spoken  and  written,  the  one  being  sudden  and  fleets 
ing,  the  other  permanent,  deliberate,  and  disseminated 
with  greater  ease.  Again,  in  order  to  maintain  an  action 
for  verbal  slander,  the  words  spoken  must  impute  a  crime; 
which  is  not  necessary  where  the  words  are  reduced  into 
writing  and  published.  So,  an  action  may  be  maintained 
for  a  libel  by  which  a  party  is  accused  of  immorality  or 
profligacy.  Can  we  then  collect,  on  the  face  of  this  record, 
any  imputation  of  immoral  conduct  to  the  plaintiff?  He  is 
stated  to  have  been  the  Archbishop  of  Tuam  at  the  time 
of  the  publication ;  as  such,  he  is  a  protestant  prelate. 
Maguire  is  alleged  to  have  acted  as  a  priest  of  the  Roman 
Catholic  Church  in  Ireland,  The  nature  or  tendency  of 
his  speech  at  the  Roscommon  Meeting  might  have  been  exr 
plained  at  the  trial.  The  declaration  avers,  that  the  de- 
fendant published  the  libel,  of  and  concerning  the  plaintiff 

{a\4  Taunt.  3&i,  365.  (6)  Id.  3G6. 


40 


CASES  IN  TRINITY  TERM, 


1S28.  as  such  archbishop^  and  of  and  concerning  his  supposed 
The  Archbishop  ^^'^^  *®  Magutre  as  a  Catholic  priest;  and  the  terms  of  the 
ofTuAM  libel,  as  far  as  regards  this  offer,  are  these:  "Who  do 
RoBBBOK.  you  think  was  the  archbishop  who  promised  Maguire,  toe 
priest  of  the  mountains,  1000/.  in  cash  and  a  living  of 
800/.  a  year?  Why,  no  less  a  personage  than  the  Arch- 
bishop of  Tuam/f!  This  statement  (says  the  writer)  I 
received  this  day  from  Mr.  M,  himself;"  and  he  further 
says,  "  all  these  facts  are  capable  of  proof,  and  will  be 
proved  if  their  authenticity  is  denied."  Magmre^  there- 
fore, is  represented  as  having  said  that  the  plaintiff  had 
offered  him-  this  sum  and  a  living.  For  what  purpose? 
Why,  if  he  would  change  his  faith;  or,  as  stated  by  way  of 
innuendo^  if  he  would  accede  to  become  a  protestant  clergy- 
man. By  doing  so,  he  must  not  only  abandon  his  own 
religion,  but  necessarily  become  a  hypocrite;  and  that,  too, 
through  a  bribe  offered  him  by  the  plaintiff.  It  is  stated  in 
the  libel,  that  *^  the  induction  into  the  living  was  to  take  place 
within  eight  days."  That  shews  that  the  living  was  a  living 
in  the  Church  of  England,  as  the  word  induction  is  a  term 
known  in  the  law,  and  is  the  act  of  the  bishop,  by  which 
a  clergyman  is  introduced  to  his  benefice  or  church.  It  is 
further  stated,  that  "  a  writ  had  been  served  on  Maguire, 
by  an  inn-keeper,  for  the  seduction  of  his  daughter."  It 
must,  therefore,  be  inferred  that  he  was  a  profligate  and 
unworthy  person,  and  that  he  would  be  a  disgrace  to  the 
character  of  a  clergyman  of  any  church,  and  yet,  that  he 
had  been  bribed  to  become  one  by  the  plaintiff,  who  had 
also  endeavoured  to  induce  him  to  change  his  faith.  Can 
we  not  then  collect  sufficient  from  the  facts  set  out  in  this 
declaration,  to  impute  immoral  conduct  to  the  plaintiff  in 
his  character  of  Archbishop  of  Tuami  Is  it  not  immoral 
to  attempt  to  bribe  any  person  to  renounce  his  religion,  and 
more  especially  one  who,  from  his  previous  character, 
would  be  a  disgrace  to  the  church  as  one  of  its  members? 
But,  beyond  this,  Maguire  was  to  have  an  ecclesiastical 
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prefennent  This  appears  to  me  to  be  a  most  scandalous  l^^- 
imputation  on  the  archbishop,  as  it  tends  to  shew  that  he  j^^  ArahbUhop 
was  ready  to  give  away  part  of  the  patronage  bestowed  by  of  Tuam 
the  founders  of  the  church  to  promote  the  protestant  re-  Robbbok. 
ligion,  for  the  purpose  of  making  proselytes  of  hypocrites ; 
and  a  person,  although  not  a  member  of  the  church,  who 
makes  use  of  a  bribe  for  such  a  purpose,  is  certainly  guilty 
of  immoral  conduct.  The  seducer  is  much  worse  than  the 
seduced;  as  the  latter  may  plead  poverty  for  an  excuse. 
But  it  has  been  said  that  no  imputation  could  be  cast  on 
the  character  of  the  archbishop,  as  the  Legislature  has 
for  more  than  a  century  held  out  the  same  sort  of  temp- 
tation to  induce  Catholic  priests  to  abandon  their  faith  and 
become  protestants.  Even  if  this  had  been  the  case  for 
the  space  of  one  thousand  years,  it  would  not  convince 
me  that  such  a  course  was  moral.  But  the  Legislature 
bas  not  done  so.  It  has  merely  provided,  that,  if  a  priest 
abandon  his  religion,  and  be  made  a  convert,  he  shall  not 
be  left  to  starve  in  the  midst  of  a  population  that  would  be 
hostile  to  him,  and  without  any  means  of  employment.  If 
a  priest  were  converted  to  the  established  religion,  he  was 
not  to  be  entirely  deserted,  or  left  wholly  unprotected,  but 
amaintenance  was  provided  for  him,  not  to  induce  him  to  be* 
come  a  convert,  but  to  support  him  afterwards,  as  absolute 
ruin  might  follow,  as  the  natural  effects  of  such  conversion. 
The  allowance  of  40/.  per  annum  shews  that  it  was  not  in- 
tended to  operate  as  a  temptation  for  the  abandonment  of 
one  faith  by  the  substitution  of  another.  We  are  not,  how- 
ever, bound  to  take  notice  of  these  statutes,  as  they  do  not 
form  a  part  of  the  law  of  Great  Britain*  They  are  appli- 
cable to  Ireland  alone.  But  I  am  clearly  of  opinion  that 
enough  can  be  collected  from  this  record,  if  not  to  impute 
grossly  immoral  conduct  to  the  archbishop»  yet,  to  convey 
a  charge  which  reflects  on  his  moral  character,  and  which, 
if  true,  or  capable  of  proof,  ought  to  exclude  him  from  the 
high  situation  he  now  fills.     An  excess  of  religious  zeal. 
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1828.         although  it  may  be  an  honourable  feelings  may  frequently 

The  Archbithop  ^^^^Y  *  ^^^  beyond  the  line  of  discretion;  but  here,  the 

of  TuAM       charge  imputed  to  the  plaintiff*,  is,  an  attempt  to  convert  a 

Robeson.      Catholic  pricst  from  his  faith^  by  an  offer  of  money  and 

church  preferment,  which,  to  say  the  least  of  it,  is  a  mo»t 

disgraceful  employment. 

We  have  been  referred  to  the  case  of  Goldstein  v.  Fass, 
as  being  in  point  to  shew  that  this  declaration  is  insuffici-^ 
ent,  as  there  is  no  introductory  statement  to  support  the 
innuendos  in  either  of  the  counts;  but  neither  the  facts  of 
that  case,  nor  what  fell  from  me  in  delivering  the  judgment 
of  the  Court,  appear  to  me  to  have  any  bearing  on  the  ques- 
tion. There,  the  declaration, — ^after  reciting,  that  the  plain- 
tiff* was  of  good  name,  and  had  for  years  past  carried  on  the 
business  of  a  mercliant,  and  had  always  behaved  himself 
honestly,  and  had  never  been  suspected  to  have  been  guilty 
of  swindling  or  cheating, — alleged,  that,  before  the  commit- 
'  ting  of  the  grievances  thereinafter  mentioned,  divers  per- 
sons had  been  and  were  associated  together,  under  the  name 
and  description  of  "  The  Society  of  Guardians  for  the  pro- 
tection of  trade  against  swindlers  and  sharpers ;"  and  that 
the  defendant  Foss^  under  colour  and  pretence  of  being 
the  secretary  of  the  said  society,  had,  from  time  to  time, 
published,  and  was  accustomed  to  publish,  certain  printed 
reports,  for  the  purpose  of  denoting  and  signifying  to  the 
members  of  the  said  society  the  names  of  such  persons  as 
were  deemed  and  considered  swindlers  and  sharpers,  and 
improper  persons  to  be  proposed  to  be  ballotted  for  as  mem- 
bers of  the  said  society;  and  that  the  defendant  falsely  and 
maliciously  composed,  printed,  and  published,  of  and  con- 
cerning the  plaintiff*,  in  the  way  of  his  trade  and  business, 
the  libellous  matter  following,  that  is  to  say:  '*  Society  of 
Guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers.  I  (meaning  the  defendant  Foss),  am  di- 
rected to  inform  you,  that  the  persons  using  the  firm  of 
Goldstein  (meaning  the  plaintiff*),   Castles,  ^  Co.,  and 
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BewfamtB  Porter^  are  reported  to  this  society  as  improper        1828. 
to  be  proposed  to  be  ballotted  for  as  members  thereof,  „.\  \,,\ 

,  ,  ,  The  Archbishop 

(thereby  meaning,  that  the  plaintiff  was  a  swindler  and       of  Tuam 
iktrper^  and  an  impToper  person  to  be  a  member  of  the      robksoh* 
said  society) ;"  and  it  was  held,  that  the  worda  of  the  libel, 
voexidained  by  introductory  matter,  were  not  actionable, 
aod  that  the  innuendo  was  not  warranted  by  the  libel  it^ 
•elf,  on  the  grounds,  that  it  sought  to  extend  and  not  to 
explain  the  meaning  of  the  libel,  and  introduced  a  new 
laet,  rur.  that  the  libel  intended  to  charge  the  plaintiff 
with  being  a  swindler  and  sharper,  which  was  not  the  na* 
tiuil  import  of  the  words  contained  in  the  libel,  as  the  de- 
fendant  did  not  therein  report  the  plaintiff  to  be  a  swind- 
ler and  sharper,  but  merely  an  improper  person  to  be 
ballotted  for  as  a  member  of  the  society ;  and  a  person 
might  not  be  fit  to  become  a  member,  although  not  a  swind- 
ler or  sharper,  viz.  either  through  old  age,  infirmity,  in- 
actirity,  or  Taoious  other  causes;  and  there  was  no  previous 
arerBient  that  it  was  the  custom  of  the  society  to  designate 
swindlers  or  sharpers  by  the  terms  **  improper  persons  to 
become  members  of  the  society."    There  too,  there  was  no 
imputation  of  immorality  to  the  plaintiff  on  the  face  of  the 
libel,  but  merely  that  he  was  an  improper  person  to  be  pro- 
posed to  be  ballotted  for  as  a  member  of  the  society.  Here, 
hovcYer,  enough  appears  on  the  face  of  the  libel  itself  to 
impute  immoral  conduct  to  the  plaintiff,  as  archbishop,  and 
the  charge  is  sufficiently  apparent  on  the  record ;  at  all 
events,  it  is  too  late  to  take  the  objection,  after  verdict. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  Enough 
is  conveyed  by  the  innuendo  to  make  the  meaning  of  the 
libel  intelligible  to  the  Court ;  and  the  declaration  itself  con- 
tains a  sufficient  charge  to  make  the  letter  or  writing  in  ques- 
tion a  libel  on  the  plaintiff.  It  charges  him,  in  his  charac- 
ter of  Archbishop  of  Tuam,  not  with  acting  as  he  ought  to 
have  done  in  the  honest  discharge  of  his  duty,  in  pro- 
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1828.         moting  the  protestant  faith ;  but  with  having  sought  out  a 
The  Archbisho    ™^®^  improper  persoii,  «>.  one  charged  with  seduction^  and 
of  Tu  AM       selected  him  to  be  converted  to  the  ministry  of  a  protestant 
RoBBioir.      church;  and  with  having  offered  to  reward  him,  not  for  de-- 
votion  to  the  protestant  cause,  whether  of  his  own  free  will 
or  through  the  persuasion  of  others;  but,  without  assigning 
any  reason,  the  writer  says  that  the  archbishop  had  promised 
Maguire  lOQOL  in  cash,  and  a  living  of  800/.  a  year.    The 
offer  of  advancing  him  to  a  living  is  the  gist  of  the  libel;  and, 
although  an  innuendo  cannot  of  itself  give  a  meaning  to  a 
paper  or  writing  which  is  not  conveyed  by  the  terms  of  the 
writing,  or  make  that  libellous  which  is  otherwise  not  so ; 
still  I  think  that  this  writing  does  convey  an  imputation  of 
immoral  conduct  to  the  plaintiff,  which  is  sufficiently  ap- 
parent on  the  face  of  the  record. 

Mr.  Justice  Burrough. — The  only  question  is,  whe- 
ther we  are  to  understand  the  words  of  this  libel  as  the 
world  at  large  would  do.  If  so,  there  can  be  no  doubt 
but  that  it  conveys  a  most  gross  and  infamous  reflection 
on  the  plaintiff.  He  is  charged,  in  his  character  of  Arch- 
bishop of  Tuam^  with  having  tempted  or  sought  to  induce 
a  Catholic  priest  to  quit  his  religion,  and  become  a  con* 
vert  to  the  protestant  church,  not  for  his  good  conduct 
(for  he  is  charged  with  having  been  guilty  of  seduction), 
but  by  the  means  of  a  bribe.  The  allegations  at  the  com- 
mencement of  the  declaration,  coupled  with  the  subsequent 
averments  and  innuendos,  are  sufficient  to  shew  that  this 
is  a  libel ;  and,  indeed,  that  it  is  so,  is  apparent  on  the  face 
of  it.  Although  the  declaration  might  have  been  better 
framed,  it  is,  at  all  events,  sufficient  after  verdict. 

Mr.  Justice  Gaselee. — The  meaning  of  the  libel,  to  be 
collected  from  the  declaration,  is,  to  convey  a  charge  of 
misconduct  to  the  plaintiff,  by  having  made  an  offer  of 
1000/.  in  cash,  and  a  living  of  800/.  a  year,  to  a  Catholic 
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priest,  in  order  to  induce  him  to  quit  his  religion  and  be-  1^28. 
come  a  member  of  the  protestant  church.  But  it  has  been  ^^^  Archbishop 
said  that  there  is  no  preliminary  averment  or  introductory  of  Xu am 
statement  to  authorize  the  itmuendosy  which  are  the  same  in  Robeson. 
all  the  counts  of  the  declaration;  as  the  only  allegations  at 
the  commencement  of  the  declaration  are  the  description  of 
the  characters  of  the  parties;  but  it  is  afterwards  alleged, 
that  the  defendant,  to  cause  it  to  be  believed  that  the  plain- 
tiff had  misconducted  himself  as  archbishop,  and  had  pro- 
mised Maguire  a  large  sum  of  money,  and  a  living  of  800/. 
a  year,  and  had  written  to  a  protestant  clergyman  to  make 
such  offer,  in  order  to  induce  Maguire  to  accede  to  become 
a  protestant  clergyman,  published  the  libel  in  question  of 
and  concerning  the  plaintiff,  and  of  and  concerning  his 
conduct  as  such  archbishop,  and  of  and  concerning  his  said 
supposed  offer  to  Maguire.  This  is  a  sufficient  allegation 
of  the  offer  to  which  the  libel  refers,  and  the  intent  is,  by 
innuendo,  explained  to  be,  to  induce  Maguire  to  accede  to 
become  a  protestant  clergyman.  In  the  case  of  The  King 
V.  Home  (a),  upon  an  information  for  writing  and  publish- 
ing a  libel  *'  of  and  concerning  his  Majesty's  Government, 
and  the  employment  of  his  troops,"  the  words  of  and 
concerning  were  held  to  be  a  sufficient  introduction  of  the 
matter  contained  in  the  libel,  and  a  sufficient  averment  that 
it  was  written  of  and  concerning  the  King's  Government, 
and  the  employment  of  his  troops.  Here,  the  Jury  have 
not  only  found  that  the  libel  was  published  of  and  concern- 
ing the  plaintiff,  but  also  of  and  concerning  the  supposed 
offer  referred  to  in  the  previous  part  of  the  declaration; 
and,  taking  the  whole  together,  it  constitutes  a  complete 
statement,  and  must  be  taken  to  be  sufficient  after  verdict. 
Although  it  is  true  that  there  are  no  positive  allegations 
in  the  libel  as  to  certain  facts,  yet  the  writer  him- 
self says,  that  no  less  a  personage  than  the  Archbishop 

(a)  Cowp.  672. 


to 
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of  TUAM 

V. 
ROBESOM. 


1828.         of  Tuam  made  the  promise  to  MagtUre  of  1000/.  in  cash, 
The  Archbishop  *"^  *  Hving  of  800/.  a  year.     That  is  the  sting  of  the  libel. 

But  the  writer  proceeds  to  state,  that  the  archbishop 
wrote  to  a  protestant  clergyman,  desiring  him  to  make  the 
ofier,  and  to  shew  the  letter  to  MaguirCi  but  not  to  surren- 
der it  into  his  possession,  unless  he,  Maguire^  was  dispos- 
ed to  accede;  and  that  all  these  facts  were  capable  of 
proof.  There  is  a  positive  allegation,  therefore,  that  the 
offer  was  made;  and,  although  it  has  been  said  that  no  im- 
proper conduct  can  be  imputed  to  the  plaintiff;  yet,  the 
object  of  the  writer  of  the  letter  was  to  bring  him  into  dis- 
repute ;  and  it  is  equally  a  libel,  although  it  did  not  direct- 
ly charge  him  with  dishonest  motives.  Still,  however,  it 
does  charge  him  with  a  consciousness  of  having  acted 
wrong,  as  he  desired  his  letter  not  to  be  given  to  Maguire 
unless  he  was  disposed  to  accede  to  the  proposition.  On 
these  grounds,  I  concur  with  the  Court  in  thinking  that 
there  is  no  reason  to  arrest  the  judgment. 


Rule  refused. 


Tueulay, 
June  lOM. 

The  defendant 

accepted  two 

bills  of  ex- 

changCi  drawn 

on  him  by  T. 

C,  which  ttie 

latter  indorsed 

and   paid  into 

his  bankers' 

(the  plaintiffs) 

who  entered  the 

amount  as  cash 

to  the  credit  side  of  7.  C*s.  accoont  in   their  books.     The  bills  having  been  dishonoured  by 

the  defendant,   the  plaintiffs  entered  their  amount  to  the  debit  side  of  T,  C*.  account;   and 

shortly  afterwards  the  defendant  paid  the  amount  of  both  bills  to  T.  C,  but  did  not  require  tbem  to 

be  delivered  up.     T.  C,  continued  his  banking  account  with  the  plaintiffs  for  three  years  after  the 

bills  became  due,  and  paid  in  several  sums  to  his  credit,  sufficient  to  cover  all  the  items  to  bis 

debit  prior  to  the  date,  and  including  the  amount,  of  the  bills.    T.  C.  afterwards  became  bankrupt, 

and  the  plaintiffs  proved  their  debt  under  his  commission  without  noticing  the  bilb,  and  a  year 

afterwards  sued  the  defendant,  as  acceptor,  ha\ing  made  no  previous  demand  on  liim  \i\  respect 

of  them:>-i/«^^,  that  he  wAs  not  liable. 


Field  and  Others  r.  Carr. 

J  HIS  was  an  action  brought  by  the  plaintiffs,  as  indor- 
sees, against  the  defendant,  as  acceptor,  of  two  bills  of  ex- 
change, amounting  to  13H.  10^.;  the  one  dated  the  19th 
October^  1822,  and  drawn  by  Thomas  Crawshaw  upon 
the  defendant,  payable  to  his,  Crawshaios,  order,  at  four 
months  after  date,  for  85/.  I2s.;  the  other,  dated  the  12th 
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November i  1822,  and  drawn  by  Crawshaw  on  the  defend- 
anty  payable  at  four  months  after  date,  for  45/.  I8s, 

At  the  trial,  before  Mr.  Justice  Bayley^  at  the  last  Sum- 
mer Assizes,  at  Yort^  it  appeared  that  Crawshaw  was  a 
wool-stapler  in  the  West  Ridings  and  that  the  bills  were 
accepted  by  the  defendant  for  wool  sold  to  him  by  Craw- 
shawy  who  indorsed  them  to  the  plaintifisi  his  bankers,  at 
Leeds^  who  entered  their  amount  as  cash  to  his  credit 
in  their  books;  that  both  the  bills  were  dishonoured  by  the 
defendant,  and,  on  their  being  returned  for  non-payment, 
the  plaintiffs  entered  their  amount  to  the  debit  side  of 
Crawshaw' s  account;  that,  on  the  19th  Aprils  1823,  the 
defendant  paid  the  full  amount  of  both  bills  to  Crawshaw^ 
with  interest  and  expenses,  but  that  he  did  not  require 
them  to  be  delivered  up;  that  Crawshaw  continued  his 
nccount  with  the  plaintiffs;  and  that  the  following  entries 
appeared  in  their  books: — 


18S3.      Dr.  L.  #.  cf. 

A6.  86.  To  returned  UIl  fiS  Feb.     85  17    2 
Jfo*.  19i  ToreturaedbQlUJfar.  46   3   2 


1823.      Cr.  L.    §.  d. 

By  C.  N.  Hoimai    .    .  21)    9   0 

Jloreft  10.  By  1  bill,     ....  00    6    G 

19.  By  4  ditto,     ....  109  11    0 


That,  on  a  settlement  of  the  accounts,  at  the  end  of  the 
year  1823,  the  balance  due  from  Crawshaw  to  the  plain- 
tiffs was  526/.  9s.;  but  tbat,^  by  the  18th  January,  1824, 
he  had  paid  in  388/.  11^.  6</.,  and,  at  the  end  of  that 
year,  his  debit  was  1061/.  9s.,  and  at  the  end  of  1825 
4eS6L2s.  IQd.;  that  Crawshaw  had  admitted  those  bal- 
ances to  be  due,  at  the  end  of  each  of  those  years,  and  that 
no  demand  had  been  made  on  him  in  respect  of  the  above 
bilk  of  exchange;  that,  in  April,  1826,  Crawshaw  became 
l)ankrupt,  when  the  plaintiffs  proved  their  full  demand 
against  him  under  the  commission,  and  in  their  depositions 
they  did  not  refer  to  the  defendant's  acceptances,  but  stated 
that  Crawshaw  was  indebted  to  them  in  2012/.  9s.,  and 
that  they  had  received  no  security  or  satisfaction  whatso- 
ever, save  and  except  certain  bills  of  exchange,  and  a  bond. 


1828. 


ViELD 
V. 

Carr. 


is 
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1828.^  which  were  expressly  referred  to,  but  which  did  not  in- 
clude the  bills  in  question.  It  also  appeared  that  no  demand 
had  been  ever  made  by  the  plaintifTs  on  the  defendant,  in 
respect  of  the  bills,  from  the  time  they  became  due,  in  1 823, 
till  thecommencement  of  the  present  action  in  TVtni/yTerm, 
18S7.  One  of  the  plaintiffs'  witnesses  swore  that  201.  3s. 
had  been  paid  by  one  Holmes  on  account  of  the  defendant's 
acceptances.  It  was  insisted,  for  the  plaintiffs,  that  the 
defendant  could  only  be  discharged  by  a  release  or  pay- 
ment to  them  as  holders  of  the  bills ;  whilst,  for  the  defend- 
ant, it  was  contended,  that,  as  they  had  been  passed  to 
Crawshavss  credit  account,  it  was  equivalent  to  a  payment 
by  him.  The  Jury,  however,  found  a  verdict  for  the  plain- 
tiffs for  the  amount  of  the  bills  and  expenses  thereon,  the 
learned  Judge  reserving  leave  to  the  defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit,  in  case  the  Court  should  be 
of  opinion  that  the  plaintitfs'  passing  them  to  CrcuDshanfs 
credit  could,  under  the  circumstances,  be  considered  as 
payment. 

Mr.  Serjeant  Jones^  in  the  last  Michaelmas  Term,  accord* 
ingly  obtained  a  rule  nisi  for  a  nonsuit,  or  that  a  new  trial 
might  be  granted ;  and,  in  support  of  the  latter,  he  produc- 
ed affidavits,  which  stated,  that  it  was  usual  for  bankers  in 
Yorkshire  to  hold  acceptances  whether  they  were  paid  or 
not;  that  the  defendant  never  had  any  transaction  with 
Holmes^  nor  did  he  know  such  a  person;  that  he  was 
taken  by  surprise,  and  was  not  prepared  to  rebut  such 
statement  at  the  trial;  and  that  it  appeared,  on  the  face  of 
the  plaintiffs*  accounts  with  Crawshaw,  that  the  latter  had, 
in  January,  1834,  paid  in  to  his  own  credit  a  sum  suffi-> 
cient  to  cover  all  the  items  placed  to  his  debit  in  1823, 
in  which  the  amount  of  the  bills  in  question  was  included : 
and  Crawshaw  deposed,  that,  on  the  10th  March,  1823,  he 
paid  the  plaintiffs  90/.  6^.  6</.,  and,  on  the  i9th  of  the  same 
month,  109/.  11^.,  as  well  on  account  of  the  above  accept* 
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ancesMS  on  his  general  account,  but  without  particularly         i828. 
spedfyiDg  on  what  account  such  sums  were  paid. 

Mr.  Seijeant  Spankie  now  shewed  cause. — The  rule  es- 
UbKshed  in  Clayton*  s  case  (a), — that,  in  the  case  of  a  bank- 
ing or  running  account,  where  there  has  been  a  continua- 
&ni  of  dealings,  the  appropriation  (in  the  absence  of  ex- 
press declaration)  can  only  be  made  on  the  ground  of  pre- 
imnpUon  arising   from  the  priority  of  receipts  and  pay- 
ments; or,  in  other  terms,  that  subsequent  payments  by  the 
debt<»  must  be  taken  to  apply  to  the  discharge  of  the 
oldest  debt;  and  that,  if  any  other  appropriation  is  to  be 
made,  it  is  incumbent  on  the  creditor  to  declare  his  inten- 
tion at  the  time  of  payment, — does  not  apply  to  the  present, 
as  the  defendant's  acceptances  were  paid  in  to  the  plaintiffs' 
house  by  CrawshaWy  as  cash,  in  the  first  instance,  and  were 
not  written  in  short,  according  to  the  custom  of  bankers  in 
LomdoBf  and  the  plaintiffs  gave  htm  credit  accordingly ;  but, 
as  soon  as  the  bills  were  dishonoured  they  were  placed  to 
Crmcskavfs  debit;  yet  there  is  no  pretence  for  saying  that 
any  subsequent  payment  by  him  was  to  be  applied  in  the 
extinction  of  those  bills.     The  defendant  was  a  debtor  to 
Cramahaw  for  value,  and,  as  the  acceptor  of  the  bills,  was 
primarily  liable  to  the  holders,  and  nothing  would  dis- 
diarge  him  but  actual  payment  to  them.     The  plaintiffs, 
as  bankers,  held  the  bills  as  an  additional  security  on 
Crawshaws  general  account;  and  when  he  made  any  pay- 
ment after  their  dishonour,  if  he  had  stated  that  it  was  in- 
tended to  cover  them,  they  would  have  been  given  up  to 
him  as  a  matter  of  course;  but,  as  no  such  statement  was 
made,  the  general  payments  on  account  could  not  affect 
those  bills  which  the  plaintiffs  held  as  distinct  and  se- 
parate securities,  and  which  must  be  considered  as  having 
been  taken  out  of  the  general  account  when  they  were  re- 
Co)  I  Meriy.  608. 

VOL.  II.  £ 
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1628.  moved  from  Crawshaws  credit,  to  which  side  of  the  ac- 

^^T""*^  count  they  had  originally  been  placed. 

IflELD 


Carr« 


Mr.  Serjeant  Jones^  in  support  of  his  rule. — The  de- 
fendant is  not  only  by  law  and  justice  entitled  to  the  bene- 
fit of  the  payments  made  by  Crawshaw  to  the  plaintiffs, 
after  the  discharge  of  his  acceptances  to  Crawshaw^  but 
this  case  falls  expressly  within  the  principle  established  in 
Claytovts  case.     Besides,  the  plaintiffs  themselves  treated 
the  bills  as  paid ;  for  they  not  only  made  no  demand  in  re« 
spect  of  them  when  the  balances  were  struck  on  the  set- 
tlement of  Craw9haufs  accounts  for  three  successive  years ^ 
but  they  did  not  even  prove  them  under  his  commission ; 
nor  did  they  ever  make  any  demand  on  the  defendant  un- 
til Aprils  1827,  four  years  after  the  bills  became  due,  and 
one  year  after  Crawshaufs  bankruptcy.    Although  the 
defendant  did  not  demand  the  bills  of  Crawshaw  when  he 
paid  him  their  amount  in  April,  1823,  still,  such  amount 
formed  an  item  in  Crawshaw^s  general  account  with  the 
plaintiffs,  and  was,  consequently,  extinguished  by  subse- 
quent payments  made  in  the  course  of  that  year,  or,  at  all 
events,  by  the  13th  January ,  1824.     In  Bodenham  v. 
Purchas  (a),  a  bond  was  given  to  several  persons  consti- 
tuting the  firm  of  a  banking  bouse,  conditioned  for  the  re- 
payment of  the  balance  of  an  account,  and  of  such  further 
sums  as  the  bankers  might  advance  to  the  obligor.   One  of 
the  partners  died,  and  a  new  partner  was  taken  into  the 
firm;  and  at  that  time  a  large  balance  was  due  from  the 
obligor  to  the  firm,  and  advances  were  afterwards  made 
by  the  bankers,  and  payments  made  to  them  on  account 
by  the  obligor,  who  was  credited  by  the  new  firm  with 
the  several  payments,  and  charged  with  the  original  debt 
and  subsequent  advances   as  constituting  items  in  one 
entire  account;  and  the  balance  due  at  the  time  of  the 
partner's  death  was  considerably  reduced,  and  such  re- 

(a)  2  Barn.  &  Aid.  39. 
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duced  balance,  by  order  of  the  obligor,  was  transferred  by  1828. 
the  bankers  to  the  account  of  another  customer,  M'ho,  with  ^^^^^ 
his  assent,  was  charged  with  the  then  debt  of  the  obligor;  v. 

and  the  person  so  charged  having  become  insolvent,  the 
surviving  partners  of  the  original  firm  brought  their  action 
upon  the  bond;  and  it  was  held,  that,  as  they  had  not 
originally  treated  it  as  a  distinct  account,  but  had  blended 
it  in  the  general  account  with  other  transactions,  they  were 
not  at  liberty  so  to  treat  it  at  a  subsequent  period ;  and 
that,  having  received^  in  different  payments,  a  sum  more 
than  sufficient  to  discharge  the  debt  due  upon  the  bond 
at  the  time  of  the  death  of  the  deceased  partner,  the 
bond  was  to  be  considered  as  paid.    There,  the  principles 
laid  down  by  the  Master  of  the  Rolls,  in  Clayton^s  case, 
were  recognized  and  adopted ;  and,  in  the  subsequent  case 
of  Simton  v.  Ingham  (a),  a  bond  was  given  by  country 
bankers  to  the  several  persons  constituting  the  firm  of  a 
Londcn  banking-house,  conditioned  for  remitting  money 
to  provide  for  bills,  and  for  the  repayment  of  such  sums  as 
the  London  bankers  might  advance  on  account  of  persons 
constituting  the  firm  of  the  country  banking-house,  or  any 
of  them,  associated  or  not  with  other  persons.    One  of  the 
partners  in  the  country  bank  died,  a  considerable  balance 
being  then  due  to  the  London  bankers ;  and  it  was  the 
course  of  business  between  the  two  houses,  for  the  London 
bankers  to  send  in  to  the  country  bankers  monthly  ac- 
counts of  receipts  and  payments.     In  the  month  following 
the  death  of  the  deceased  partner,  the  London  bankers 
received  in  payment  sums  more  than  sufficient  to  discharge 
the  balance  then  due;  but,  during  the  same  time,  they  ad- 
vanced money  on  account  of  the  country  bankers,  to  an 
equal  amount.     In  the  first  instance,  the  London  bankers 
entered  in  their  books  all  receipts  and  payments  made 
after  the  death  of  the  deceased  partner,  to  the  account  of 

(fl)  2  Barn.  &  Cress.  65;  5.  C.  3  Dow.  &  Ryl.  249. 
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1828.         the  old  firm ;  but  they  did  not  transmit  any  account  to  the 
Field         Country  bankers  until  two  months  after  the  death  of  the  de- 
v*  ceased  partner,  and  then  they  transmitted  two  distinct  ac- 

counts;  one,  the  account  of  the  old  firm,  made  up  to  the 
day  of  the  death  of  the  partner ;  and  another,  a  new  ac- 
count, containing  all  payments  and  receipts  subsequent  to 
that  time;  and  it  was  held,  that  the  entries  in  the  books 
of  the  London  bankers  did  not  amount  to  a  complete  ap- 
propriation by  them  of  the  several  payments  to  the  old  ac- 
count, such  appropriation  not  being  complete  until  it  was 
communicated  to  the  party  to  be  affected  by  it,  and,  there- 
fore, that  the  London  bankers,  notwithstanding  those  en- 
tries, were  entitled  to  apply  the  payments  received  sub- 
sequently to  the  death  of  the  deceased  partner,  to  the  debt 
of  the  new  firm.  But  in  this  case  there  was  a  general  and 
continuous  account  between  the  plaintiffs  and  Crawshaw, 
both  before  and  after  the  dishonour  of  the  bills ;  and  as 
they  formed  an  item  in  such  account,  their  amount  was  ex- 
tinguished by  the  earliest  sums  paid  in  by  Cratcshaw  after 
the  bills  were  returned  to  the  plaintiffs;  and,  although 
Crawshaw  was  then  debited  with  their  amount,  yet,  the 
sums  afterwards  paid  in  by  him  were  not  only  sufficient  to 
cover  the  bills;  but  also  all  previous  advances. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  upon  the 
principle  established  in  Claytons  case,  and  which  was  re- 
cognised and  confirmed  in  Bodenham  v.  Purchas,  and 
Simson  v.  Ingham^  that  the  rule  for  a  nonsuit  must  be 
made  absolute.  The  learned  Judge  who  tried  the  cause, 
has  reported  to  us,  that  the  action  was  brought  on  two  bills 
of  exchange,  the  one  dated  on  the  19th  October ^  the  other 
on  the  13th  November^  1822,  and  drawn  by  one  Thomas 
Crawshaw  upon  and  accepted  by  the  defendant,  payable 
at  four  months  after  date.  They  were  given  in  payment 
to  CrawsfMw  on  account  of  wool  purchased  from  him  by 
the  defendant,   and  Crawshaw  indorsed  and  paid  them 
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into  the  house  of  the  plaintifTsi  his  bankersi  at  Leeds.  In  l^^* 
Aprils  IS^tSy  which  was  about  a  month  after  the  last  bill  fiulu 
became  due.  the  defendant  paid  to  Crawshaw  the  amount  ^^ 

*  Carr. 

of  bothy  together  with  the.  expenses  and  interest  due  there- 
on; butj  incautiously  reposing  a  confidence  in  the  latter, 
he  did  not  require  him  to  deliver  up  the  bills.  That  pay- 
menty  however,  did  not  discharge  the  defendant,  as  Craw- 
shaw  was  not  the  holder  of  the  bills,  they  being  in  the 
hands  of  the  plaintifis,  his  bankers,  who  had  a  right  to 
call  on  the  acceptor  for  their  amount;  and  their  having 
entered  th6m  to  the  debit  of  Crawshaw  in  their  books, 
would  not  have  the  effect  of  discharging  the  defendant, 
as  they  might  treat  the  one  as  their  debtor,  being  a 
customer,  and  pursue  their  remedy  against  the  other  as 
a  stranger,  and  who,  as  acceptor,  was  the  party  primarily 
liable. — But,  I  am  of  opinion,  that  the  ground  on  which 
this  rule  for  a  nonsuit  must  be  made  absolute,  is,  that,  long 
after  the  bills  became  due,  and  the  defendant  had  paid 
Crawshaw  their  amount,  the  plaintiffs  had  not  only  enter- 
ed them  to  his  debits  but  treated  them  as  having  been  paid ; 
and  if  so,  they  must,  according  to  the  rule  laid  down  in 
Claytons  case,  be  considered  so  far  satisfied  as  to  dis- 
charge the  defendant  as  acceptor;  and,  although  there  are  ' 
exceptions  to  that  rule,  with  respect  to  the  appropriation 
of  payments,  in  cases  of  separate  and  distinct  accounts,  still 
it  does  not  apply  here,  as  this  was  a  joint  account  between 
the  plaintiffs  and  Crawshaw,  and  treated  by  both  parties 
as  one  entire  running  account.  In  Bodenham  v.  Purchase 
Mr.  Justice  Bayley  said  (a) :  "  The  decisions  in  the  Courts 
of  law  do  not  break  in  upon  the  distinction  taken  in  Clay- 
ions  case.  The  principle  established  by  those  decisions 
is  this,  that,  where  there  are  distinct  accounts,  and  a  gene- 
ral payment,  and  no  appropriation  made  at  the  time  of  such 
payment  by  the  debtor,  the  creditor  may  apply  such.pay- 

(a)  2  Barn.  &  Aid.  45. 
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1828.  ment  to  which  account  he  pleases;  but^  where  the  accounts 
are  treated  as  one  entire  account  by  all  parties,  that  rule 
does  not  apply  ;*'  and  that  learned  Judge^  after  stating  the 
facts  of  the  case  in  Bodenham  v.  Purchas^  further  observ* 
ed  (a):  ''It  certainly  seems  most  consistent  with  reason, 
that,  where  payments  are  made  upon  one  entire  account, 
such  payments  should  be  considered  as  payments  in  dis- 
charge of  the  earlier  items:'*  and  Mr.  Justice  Abbott  said  (6), 
*^  the  Master  of  the  Rolls  says  (c),  *  in  such  a  case'  (that 
is,  a  banking-account) '  there  is  no  room  for  any  other  ap* 
propriation  than  that  which  arises  from  the  order  in  which 
the  receipts  and  payments  take  place,  and  are  carried  into 
the  account.  Presumably,  it  is  the  sum  first  paid  in  that  is 
first  drawn  out.  It  is  the  first  item  on  the  debit  side  of  tho 
account  which  is  discharged  or  reduced  by  the  first  item 
on  the  credit  side.  The  appropriation  is  made  by  the 
very  act  of  setting  the  two  items  against  each  other.  Up* 
on  that  principle,  all  accounts  current  are  settled,  and  par* 
ticularly  cash  accounts.' "  But  neither  Sir  WiUiam  Grant 
nor  Mr.  Justice  Bayley  say  that  such  a  circumstance  is 
conclusive.  It  is  certainly  open  to  a  party  to  shew  that 
he  has  made  a  payment  on  account  of  one  particular  bill 
of  exchange  or  item  on  the  debit  side  of  his  account;  but, 
in  the  absence  of  proof  of  any  particular  application  of 
sums  paid  in,  the  first  payment  must  be  appropriated  to 
the  discharge  of  the  first  or  oldest  debt;  and,  if  that  course 
be  pursued,  the  bills  in  question  must  be  considered  as 
paid  or  satisfied.  Although  there  was  always  a  balance 
against  Crawshaw  in  the  plaintiffs'  books,  yet,  at  one  par* 
ticular  tiiiie,  vix^  in  January^  1824,  enough  had  been 
paid  in  by  him  on  his  general  banking-account,  to  dis- 
charge all  the  items  in  his  debit  account  previous  to 
the  bills,  as  well  as  the  bills  themselves.  But  we  shall 
not  act  in  contradiction  to  Clayton's  case,  nor  to  any 

{n)  2  Barn.  &  Aid.  46.  (6)  Id.  47.  (c)  See  1  Meriv.  608. 
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other  previous  authority,  by  deciding  for  the  defendant,  1^28. 
for  this  appears  to  be  a  far  stronger  case  in  his  favour  p^^^,^ 
than  any  which  have  preceded  it,  because,  in  the  years  v. 

1823,  18£4,  and  1825  the  plaintiffs  treated  the  bills  as 
paid.  In  1826,  the  state  of  afiairs  between  the  plaintiffs 
and  Crawshaw  was  changed,  as,  in  the  month  of  April  in 
that  year,  he  became  a  bankrupt,  and  yet,  the  bills  were  not 
proved  under  his  commission,  and  no  claim  or  demand  was 
made  by  the  plaintiffs  on  the  defendant  in  respect  of  them 
till  1827 ;  and  they  then,  for  the  first  time,  sought  to  turn 
round  and  attempt  to  recover  from  him,  although  the  ac- 
count between  them  and  Crawshaw  had  been  liquidated  and 
closed;  and  although  they  were  told. by  the  defendant,  on 
application  being  made  to  him,  that  he  had  paid  Crawshaw 
the  amount  of  the  bills.  It  would  not  only  be  inconsistent 
with  honesty,  but  with  the  rule  of  law  as  settled  by  Sir 
William  Grant,  (whose  decisions  are  always  entitled  to  the 
greatest  attention  and  respect),  if  the  plaintiffs  could  be 
deemed  entitled  to  recover.  The  principles  laid  down  in 
Clayton's  case  have  since  received  the  sanction  of  every 
Court  in  Westminster  HaU,  and  are  in  favour  of  the  de- 
fendant's application. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
rules  laid  down  in  Clayton's  case  have  since  been  adopted 
and  supported  to  their  fullest  extent;  or,  at  all  events,  that 
case  has  established  a  principle  upon  which  we  can  now 
act.  Each  case  must  depend  upon  its  own  particular  cir- 
cumstances, and  the  facts  here  stated  are  most  pregnant 
in  favour  of  the  defendant.  He  accepted  the  bills  in  ques- 
tion  in  1822,  and  the  last  was  payable  in  March,  1823, 
and  a  month  after  its  dishonour  he  paid  the  amount  of 
both,  with  interest  and  expenses,  to  Crawshaw,  the  drawer, 
but  allowed  them  to  remain  in  the  hands  of  the  plaintiffs^ 
the  bankers  of  Crawshaw;  and  they  never  took  any  notice 
of  them,  or  made  any  demand  on  Crawshaw  from  that  time 
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1828*  till  1836^  when  he  became  bankrupt;  nor  did  they  even 
then  prove  them  as  against  his  estate.  Previously  to 
the  bankruptcy,  he  had  paid  in  to  his  credit  sums  more 
than  sufficient  to  cover  not  only  the  amount  of  the  bills^ 
but  to  discharge  all  previous  items  to  his  debit,  and  yet  no 
demand  was  ever  made  on  the  defendant  until  1827,  twelve 
months  after  the  bankruptcy.  As,  therefore,  the  plaintiffs 
had  previously  treated  the  bills  as  waste  paper,  and  the 
defendant  had  bond  fide  paid  their  amount  to  Crawshaw^ 
the  drawer,  at  the  time  he  was  a  customer  of  the  plain- 
tiffs, and  kept  a  running  account  with  them,  it  appears  to 
me,  that  the  law,  as  well  as  the  justice  of  the  case,  are  clear- 
ly  with  the  defendant. 

Mr.  Justice  Gaselee  (a). — If  the  point  turned  solely 
on  the  fact  of  the  plaintiffs*  carrying  the  bills  in  question 
to  CrawshatJDS  credit,  when  they  were  paid  into  their 
banking  house,  I  should  wish  time  to  consider  before  I 
came  to  a  decision ;  but  the  question  is,  whether,  under 
all  the  circumstances,  and  their  transferring  the  bills  to  his 
debit  after  they  were  dishonoured,  did  not  destroy  their 
claim  as  against  the  defendant.  But,  independently  of 
this,  it  appears,  by  the  subsequent  accounts  between  the 
plaintiffs  and  Crawshaw^  as.  well  as  by  their  own  conduct, 
that  they  considered  the  bills  as  extinguished  or  satis^ 
fied.  In  that  view  of  the  case,  it  is  not  necessary  to  con- 
sider whether  they  had  been  paid  by  the  defendant,  as 
the  acceptor,  for  the  plaintiffs  admitted,  by  their  account 
with  CrawshatCf  that  they  received  monies  from  him  sub* 
sequently  to  the  return  of  the  biUs,  not  only  sufficient  to 
cover  them,  but  also  all  the  previous  items  placed  to  the 
debit  side  of  his  account. 

Rule  absolute,  for  a  nonsuit  (6). 

(a)  Mr.  Justice  Bttrrough  was  at  Chambers. 
(6)  See  Brooke  y.  Enderby,  4  B.  Moore,  501. 
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P&EECE  17.  CoRRIE.  Wednesday^ 

1  HIS  was  an  action  of  replevin,  for  taking  the  plaintifiTs  where  a  penon 
cattle  and  ffoods,  on  the  »6th  October,  1826,  on  certain  {"°»^«"  •"  ^" 

^  '  *  '  interest  in  a  term 

lands  and  premises  called  Lye  Court.  The  defendant  to  another,  re- 
made cognizance  as  bailiff  of  one  Thomas  White ,  and  al-  himself,  it  does 
Icg^,  that  the  plaintiff,  on  the  1 1th  September,  1826,  and  "^\^"i*e^^^^^^ 
from  thence  until  &c.,  held  and  enjoyed  the  said  premises^  u  an  under- 
as  tenant  to  White,  under  and  by  virtue  of  a  demise  there-  fore,  where  /. 
of  to  bun,  the  plaintiff,  theretofore  made  for  a  certain  j^-  ^^^*  jj^^^ 
tenD,  to  wit,  from  the  11th  day  of  September,  1826,  until  «»»«»,  which 

'  i/  r-  »  '  expired  on  the 

the  11th  day  of  November  then  next,  at  and  under  a  cer-  nth  November, 
tain  rent,  to  wit,  the  rent  of  270t  for  the  said  term,  pay-  t^e  luhs^ 
able  on  the  first  day  of  the  said  term,  to  wit,  on  the  said  f^*f"  P"^^" 

^  '  '  mg,  be  verbally 

11th  September,  in  the  year  aforesaid;  and,  because  the  let  them  to  the 

.,  t-1*  io  1  J*  plaintiff,  to  hold 

said  rent,  at  the  said  time  when  &c.,  was  due  and  in  arrear  au  the  uth 
from  the  plaintiff  to  White,  the  defendant  well  acknow-  J^^'J^;^",^ 

ledged  the  taking,  &C.  immediate  rent : 

The  plaintiff  pleaded  in  bar, — First,  that  he  did  not  hold  could  not  dis- 
or  enjoy  the  premises  in  which  &c.,  or  any  part  thereof,  as  terms  of  the  let- 
tenant  to  White,  under  or  by  virtue  of  the  said  supposed  {JJ»J  x^"^^^ 
demise,  in  manner  and  form  as  by  the  cognizance  alleged;  which  the  whole 
— Secondly,  that,  by  the  said  supposed  demise  in  the  cog-  passed  to  the 
mentioned,  he.  White,  did  demise  and  grant  the  {hat°TOiiif  i*! 
premises  unto  the  plaintiff  for  all  the  residue  and  re-  ^^^  •".  ««»gn- 

,  ,  ,    ment,   it  was 

maioder  of  his.  Whitens,  estate,  term,  and  interest,  of  and  not  necessary 
in  the  same ;  and  that  he,  White,  had  not  then,  or  at  the  ^e  in  writing, 
said  time  when  &c.,  or  at  any  time  during  the  supposed  ^  **^^^  *^  *■" 
demise  to  the  plaintiff,  any  reversionary  estate,  term,  or  operation  of  law, 

^        •       ,  «  1  <•  ^^^  within  the 

mterest,  ot  or  m  the  premises,  or  any  part  thereof,  expect-  ezcepdon  in  the 
ant  or  to  take  effect  upon  or  at  any  time  after  the  expira-  ^g  statut«°of  ^ 
tion  of  the  term  granted  to  the  plaintiff  by  the  said  sup-  F^uds. 
posed  demise : — And  this  &c.  wherefore  &c. 

The  defendant  joined  issue  on  the  first  plea,  and  replied 
to  the  second, — That,  by  thedemise  in  the  cognizance  men- 
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1828.  tioned,  White  did  not  demise  and  grant  the  premises  to  the 
plaintiff  for  all  the  residue  and  remainder  of  Whites  estate, 
term^  and  interest,  of  and  in  the  same,  in  maimer  and  form 
as  the  plaintiff  had  in  his  second  plea  in  that  behalf  alleg- 
ed: and  on  this  issue  was  joined  (a). 

At  the  trial,  before  Mr.  Justice  Littledale,  at  the  last 
Summer  Assizes  at  Hereford,  it  appeared,  that  one  Robert 
Easttoick  was  mortgagee  in  possession  of  the  lands  and 
premises  in  question,  which  were  occupied  by  the  plain- 
tiff, he  and  his  brothers  being  seised  in  fee  of  the  equity 
of  redemption;  that,  in  October  1823,  Easttvick  let  the 
farm  to  White  for  the  term  of  three  years  from  the  11th 
November  then  next,  at  the  yearly  rent  of  S70/.;  that,  on 
the  23d  January ,  18£6,  by  an  agreement  in  writing,  under 
seal,  and  made  between  White  and  the  plaintiff,  the  former 
agreed  to  give  up  possession  of  the  farm  to  the  latter,  in  con* 
sideration  of  his  paying  the  value  of  the  growing  crops  then 
belonging  to  White,  and  the  plaintiff  was  to  hold  the  farm 
for  the  remainder  of  White's  term,  at  the  same  rent  as 
EaHwick  paid;  the  rent  to  commence  and  be  payable  by 
the  plaintiff,  from  the  11th  November  then  last  past;  but 
it  was  provided,  that,  in  case  the  plaintiff  should  not  be 
enabled  to  pay  for  the  crops  by  the  1st  May,  1826,  White 
might  retain  the  farm  for  the  remainder  of  the  term ;  that, 
on  the  11th  September  following,  the  plaintiff,  by  bill  of 
sale,  assigned  all  the  growing  crops  and  efiects  on  the 
farm  to  White;  and  that,  afterwards,  and  in  the  course  of 
the  same  day,  White  agreed  verbally  with  the  plaintiff,  in 
the  presence  of  two  witnesses,  that  he  would  become  te- 
nant to  White,  from  that  day  till  the  1  ith  November  follow* 
ing,  at  the  rent  of  270/.,  payable  in  advance  immediately. 
Under  these  circumstances,  the  learned  Judge  left  it  to 
the  Jury  to  say,  Jirst,  whether  the  demise  was  made  by 

(a)  The  plaintiff  also  pleaded     him  to  White;  on  which  issue  was 
that  no  rent  was  in  arrear  from     also  joined. 
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H^i/^  to  the  plaintifT,  on  the  tenns  last  mentioned ;  and,  1838. 
secondly^  whether  White  had  demised  all  the  residue  of  his 
term  to  the  plaintiff,  within  the  terms  of  the  second  plea  in 
bar ;  and  he  observed,  that  the  relation  of  landlord  and  te- 
nant did  not  subsist  between  them  unless  the  former  had  a 
reversionary  interest;  that,  although  the  word^ran^  was 
used  in  the  plea,  it  was  enough  for  the  plaintiffto  shew  that 
White  had  parted  with  the  whole  of  his  interest  to  him; 
and  that  a  demise  of  such  interest  might  be  by  parol ; 
that  the  main  question  was,  whether  the  parties  vir- 
tually intended  that  the  plaintiff  should  take  aU  Whitens 
interest  in  the  term  he  derived  under  Eastwick ;  and  that, 
if  White  had  parted  with  the  whole  of  his  interest,  the  dis- 
tress could  not  be  supported. 

The  Jury  found,^r«^,  that  there  was  a  demise  by  White 
to  the  plaintiff;  and,  secondly^  that  the  former  had  part- 
ed with  the  whole  of  his  term;  on  which  the  learned 
Judge  said,  that  the  effect  of  the  verdict  was,  to  entitle 
the  plaintiff  to  recover,  as  the  latter  finding  negatived  the 
defendant's  right  to  distrain*  A  verdict  having  been  ac-* 
cordingly  entered  for  the  plaintiff, — damages  4/.  4«. — 

Mr.  Serjeant  Russell,  in  the  last  Michaelmcts  Term, 
obtained  a  rule  msi  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  or  a  verdict  entered  for  the  defend- 
ant;— on  the  grovLTid^i— first,  that  the  Jury  had  found  that 
the  plaintiff  had  held  the  premises  under  a  demise  from 
White,  in  the  terms  stated  by  the  defendant  in  his 
cognizance ;  and,  secondly,  that  the  plaintiff  had  not  proved 
his  second  plea  in  bar,  in  which  he  alleged  that  White 
had  demised  and  granted  all  the  residue  and  remainder  of 
his  estate  in  the  premises  to  the  plaintiff,  and  that  he  had 
not  any  reversionary  interest  therein  after  the  expiration 
of  the  plaintiff's  term.  Such  an  allegation  amounts,  both 
in  fact  and  at  law,  to  an  absolute  assignment  by  White  of 
all  his  interest  in  the  premises ;  and  if  so,  such  an  assign- 
ment is  void,  not  having  been  proved  to  be  in  writing,  as 
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1828.  required  by  the  statute  of  frauds.  If  a  party  transfer  all 
the  residue  of  his  interest  in  a  term  to  another,  it  is  equi- 
valent to  an  assignment;  and,  although  the  word  "  grant," 
as  used  in  the  plea,  might  be  rejected  as  surplusage,  and 
the  allegation  might  not  amount  to  an  assignment,  yet  it 
must  be  taken  as  if  White  had  eternised  the  premises  to 
the  plaintiff,  reserving  a  rent;  in  which  case,  the  former 
would  have  a  right  to  distrain.  An  assignment  or  demise 
by  parol  may  operate  as  an  under-lease,  and  although  the 
word  "  demise,'*  in  its  popular  and  general  acceptation, 
applies  to  a  lease,  yet  here  the  plaintiff  has  averred  that 
White  had  not  any  reversionary  estate  or  interest  in  the 
premises  after  the  expiration  of  the  term  demised  and  grant- 
ed by  him  to  the  plaintiff.  That  must  be  taken  to  mean 
an  absolute  conveyance  or  assignment,  which  could  not 
be  made  by  parol.  Therefore,  qudcunque  vid  datd, 
the  defendant  is  entitled  to  a  verdict. 

• 

Mr.  Serjeant  Ludlow,  on  a  former  day  in  this  term, 
was  about  to  shew  -cause,  when  the  Court  called  on — 

Mr.  Serjeant  Russell  to  support  his  rule.  The  plain- 
tiff having  alleged  in  his  second  plea,  that  White,  under 
whom  the  defendant  made  cognizance,  had  no  reversion- 
ary interest  in  the  premises,  after  the  expiration  of  the 
term  demised  to  the  plaintiff,  it  is  immaterial  to  consider 
whether  he  took  by  grant  or  by  demise,  for  it  must  be 
assumed  that  all  White's  interest  was  assigned  to  the  plain- 
tiff; and,  as  it  was  not  proved  to  have  been  in  writing,  the 
latter  was  not  entitled  to  recover.  It  will  be  a  manifest 
hardship  on  White  if  the  distress  cannot  be  supported ; 
which  must  be  on  the  grounds,  either  that  the  first  issue  of 
non  tenuitvfas  not  proved,  or  that  the  plaintiff  established  his 
second  plea;  but  that  he  failed  to  do,  as  he  did  not  produce 
an  instrument  in  writing,  signed  by  White,  as  the  party  as- 
signing his  interest  in  the  term,  but  merely  proved  a  letting 
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by  word  of  mouth.  In  Bacoiis  Abridgment  (a),  it  is  said,  1828. 
"  an  assignment  is  the  transferring  and  setting  over  to  an- 
other of  some  right,  title,  or  interest  in  things,  in  which  a 
third  person,  not  a  party  to  the  assignment,  has  a  concern  and 
interest:" — if,  therefore,  a  party  transfers  all  his  interest  to 
another,  in  whatever  terms,  or  by  whatever  form  of  words 
the  transfer  be  made,  it  amounts  to  an  assignment;  and,  as 
the  plaintiff  has  averred  in  his  plea,  that  White  demised  all 
his  interest,  and  had  no  reversionary  estate,  the  concluding 
words  are  decisive  to  show  that  it  is  equivalent  to  an  aver* 
ment  of  an  assignment.  Although  it  may  be  admitted  that 
the  word  demise  is  generally  confined  to  a  granting  by 
lease,  yet  Lord  Coke,  in  his  second  Institute,  in  comment- 
ing on  the  statute  of  Westminster  the  second,  says  (6),-^ 
''  a  demise  is  applied  to  an  estate  either  in  fee  simple,  fee 
tail,  or  for  term  of  life,  and  so  commonly.it  is  taken  in 
many  writs."  So,  a  demise  may  apply  to  the  death  of 
the  King,  or  a  conveyance  or  transfer  of  property,  by 
copy  of  court  roll.  But  the  agreement  by  White  to  let 
the  premises  to  the  plaintiff,  is,  in  terms,  an  absolute  as* 
signment:  and,  in  Botting  v.  Martin  (c),  where  the  plain- 
tiff agreed  verbally  to  assign  to  the  defendant  certain  pre- 
mises for  the  remainder  of  a  term  of  years  then  unexpired 
therein.  Lord  Chief  Baron  Macdonald  held  the  assign- 
ment to  be  void  under  the  statute  of  frauds,  it  not  being  by 
deed  or  note  in  writing.  At  all  events,  the  plea  of  nan 
tentdt  cannot  avail  the  plaintiff,  as  the  Jury  have  found  that 
White  demised  to  him  in  the  terms  stated  in  the  cognizance, 
which  clearly  constituted  a  tenancy;  and  the  plaintiff  could 
not  deny  the  holding  under  White;  and,  if  the  transfer  by 
the  latter  of  all  his  interest  in  the  term  did  not  amount  to 
an  assignment,  it  operated  as  an  under-lease,  in  the  one  it 
created  the  characters  of  assignor  and  assignee,  in  the 

(a)  Ht.  "  AsBignment."  {b)  483.  (c)  1  Gamp.  318. 
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1828.  otheri  that  of  landlord  and  tenant;  and,  in  PouUeney  v. 
Holmes  (a),  it  was  decided,  that,  if  a  lessee  reserve  rent  to 
himself  on  granting  ovefi  it  is  an  under-lease,  although  he 
part  with  the  whole  term;  and,  if  so,  the  defendant  was 
entitled  to  distrain.  The  case  of  Poulteney  v.  Holmes  was 
recognised  and  adopted  in  Palmer  v.  Edwards,  by  Mr. 
Justice  Butter,  who  said  (A),  that  it  only  determined,  that 
what  cannot  be  supported  as  an  assignment,  shall  be  good 
as  an  under-lease,  against  the  party  granting  it.  Whether, 
therefore,  the  letting  by  White  amounted  to  an  assign* 
ment  or  an  under-lease,  the  plaintiff  could  not  dispute 
White's  title;  and,  according  to  the  case  of  Alchome  v. 
Gomtne  (c),  the  second  plea  in  bar  amounts  in  substance 
to  a  plea  of  nil  habuii  in  ienementis,  and  Lord  Chief  Jus- 
tice Best  there  said,  '*  the  rule  has  been  long  since  esta^ 
blished,  that  a  tenant  cannot  dispute  the  title  of  his  land* 
lord  at  the  time  of  the  demise,  although  he  may  shew  that 
such  title  had  afterwards  determined;*'  and  here,  the  Jury 
have  expressly  found  that  White  demised  to  the  plaintiff 
according  to  the  terms  mentioned  in  the  cognizance. 

Mr.  Serjeant  Ludlow,  having  referred  to  ParmerUer  t. 
Webber  (d),  to  shew  that  a  lessee  who  assigns  all  his  in* 
terest  in  a  term  cannot  distrain  for  rent,  the  Court  took 
time  to  consider,  and — 

Lord  Chief  Justice  Best  now  said : — A  motion  has  been 
made  in  this  case  to  set  aside  a  verdict  found  for  the 
plaintiff,  and  for  a  new  trial,  or  that  a  verdict  may  be 
entered  for  the  defendant  My  brother  Littledale  has 
not  reported  to  us  whether  he  reserved  the  point  now 
brought  before  us,  or  not;  but  I  am  clearly  of  opinion,  in 

{a)  1  Str.  406.  Bing.  64. 

{b)  1  Doug.  188,  n.  {d)  2  B.  Moore,  666. 

(c)  9  B«  Moore,  ISO;  S,  G.  2 
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which  aU  my  learned  brothers  concur «  that  there  is  no         1828. 
pretence  for  this  motion.    Whether  another  motion  might 
have  availed^  founded  on  the  defective  state  of  the  plead- 
ings,  or  the  insufficiency  of  the  second  plea,  as  it  ap- 
pears on  the  face  of  the  record  i  is  another  question,  but 
on  that  we  now  give  no  opinion.     This  was  an  action  of 
replevin,  and  the  defendant  made  cognizance  as  bailiff  of 
one  Thomas  White,  alleging  that  the  plaintiff  held  the 
premises  in  question  as  tenant  to  him,  by  virtue  of  a  de- 
mise to  the  plaintiff,  from  the  11th  September  1826,  until 
the  11th  November i  in  the  same  year,  at  the  r^nt  of  270/., 
payable  on  the  first  day  of  the  term,  viz.  the  11th  Septem- 
ber; and  that,  such  rent  being  in  arrear  from  the  plaintiff 
to  White,  the  defendant,  as  the  bailiff  of  the  latter,  made 
the  distress.     To  this  there  were  three  pleas  in  bar,  but 
two  only  apply  to  the  present  question,  viz. — First,  non 
iemnt,  which  concluded  to  the  country;   and,  secondly, 
that  White,  by  virtue  of  the  demise  in  the  cognizance 
mentioned,  demised  and   granted  the  premises  to  the 
plaintiff  for  the  whole  of  his  (  White's)  estate  and  interest 
in  them;  and  that  he  had  not,  at  any  time  during  the  de- 
mise to  the  plaintiff,  any  reversionary  estate,  term,  or  in- 
terest in  them,  expectant  or  to  take  effect  upon  or  at  any 
time  after  the  expiration  of  the  term  granted  to  the  plain- 
tiff by  the  demise.    Upon  these  pleas,  issues  were  joined, 
and  the  Jury  found  for  the  defendant  on  the  first,  viz»  that 
there  was  a  demise  by  White  to  the  plaintiff.     But  on 
the  last,   they  found  that  White  had  parted  with  the 
whole  of  his  estate,  term,  and  interest  in  the  premises; 
thereby  negativing  his  right  to  distrain:    and  by  which 
the  plaintiff  was  entitled  to  a  verdict.     I  abstain  from 
giving  any  opinion  as  to  what  White's  remedy  might 
have  been,  or  what  mode  of  proceeding  it  may  be  most 
proper  for  him  to  adopt  hereafter,  in  order  to  reco- 
ver the  sum  agreed  to  be  paid  by  the  plaintiff  for  rent; 
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1828.  but  I  am  clearly  of  opinion,  that  the  finding  of  the  Jury 
on  both  these  pleas  was  proper.  At  first  sight,  it  might 
appear  that  the  first  plea  of  non  ienuit  ought  not  to  have 
been  found  for  the  defendant;  as,  if  the  letting  by  White 
to  the  plaintiff  operated  as  an  assignment,  the  Jury  should 
have  found  for  him.  But,  in  the  cognisance,  the  plaintiff 
is  alleged  to  have  held  under  a  demise,  and  the  first  plea 
negatives  the  holding  by  virtue  of  the  demise,  modo  et 
formd  as  in  the  cognizance  mentioned.  This,  however, 
is  not  to  be  considered  as  an  assignment,  but  a  lease,  al- 
though, in  operation  of  law,  it  amounts  to  an  assignment  of 
all  Whites  interest  to  the  plaintiff.  The  case  of  PouUeney 
V.  Holmes^  although  it  shews  that  this  was  not  an  assign- 
ment, also  shews  that  the  defendant  had  no  right  to  distrain. 
There,  the  defendant  having  a  term  for  years,  whereof  one 
year  and  three  quarters  were  to  come,  agreed  with  the  plain- 
tiff that  he  should  have  the  premises  for  the  remainder  of 
the  term,  paying  to  the  defendant  the  same  rent  as  was 
reserved  upon  the  original  lease.  The  plaintiff  took  pos- 
session, and  brought  trespass  against  the  defendant  for  a 
re-entry;  and  it  was  objected,  that  this  amounted  to  an 
assignment  of  the  lease,  and  was,  therefore,  void  by  the 
statute  of  frauds,  not  being  in  writing ;  to  which  it  was 
answered  for  the  plaintiff,  that  it  must  be  taken  as  a  lease, 
and  not  as  an  assignment,  because  the  reservation '  was 
to  the  lessee,  and  not  to  the  original  lessor;  and  that  the 
lessee  might  maintain  debt. for  rent  upon  it,  though  A^ 
could  not  distrain  for  want  of  a  reversion; — to  which 
Chief  Justice  Pratt  assented,  and  the  plaintiff  had  a  ver- 
dict. Here,  however,  the  transaction  which  took  place 
between  White  and  the  plaintiff,  on  the  II th  September y 
amounts  to  a  lease  by  operation  of  law;  and,  although  it 
has  been  said  that  it  was  an  assignment,  and  no  evidence 
could  be  given  of  it,  as  it  was  not  reduced  into  writing,  as 
required  by  the  statute  of  frauds,  yet,  in  the  case  of  an  as- 
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aigiiiiient  or  surrender  '*  by  act  and  operation  of  law,"  no      ^  '828. 

deed  or  written  memorandum  is  necessary  (a),  as  the  third 

section  enacts,  that  no  estate  of  freehold,  or  term  of  years, 

shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by 

deed  in  writing,  signed  by  the  party  assigning,  or  by  ^t 

and  operation  of  law ;  and  here  White  professed  to  part 

not  only  with  the  possession,  but  also  with  all  his  reversion* 

ary  estate  and  interest  in  the  premises:  and  it  is  not  only 

90  alleged  in  the  second  plea  in  bar,  but  the  Jury  have  so 

fmnd,  and  the  verdict  for  the  plaintiff  must  stand.     Al- 

dKRigh  the  second  plea  may  not  be  good  in  point  of 

law,  yet  the  case  of v.  Cooper  (6),  on  the  authority 

of  which  this  Court  acted  in  Parmenter  v.  Webber^  is 
dedrive  to  shew,  that  where  a  lessee  for  years  assigns  his 
tenn,  or  parts  with  his  interest,  he  cannot  distrain  for 
rent;  and  that  is  not  inconsistent  with  Poulteney  v.  Holmes  ^ 
where  Chief  Justice  Pratt  thought  that  the  lessee  might 
maintain  debt  for  rent,  although  he  could  not  distrain,  for 
want  of  a  reversion.  My  brother  Park^  who  is  obliged  to 
be  at  the  Old  Bailey ,  has  requested  me  to  state  that  he 
oooeuis  with  me  in  opinion. 

Mr.  Justice  Gaselee. — In  Smith  v.  Maplebaek{c),  where 
a  lease  came  into  the  hands  of  the  original  lessor,  by  an 
agreement  entered  into  between  him  and  the  assignee  of 
the  originad  lessee,  "  that  the  lessor  should  have  the  pre- 
mises, mi  the  terms  mentioned  in  the  lease,  and  should 
pay  a  spedfied  sum,  over  and  above  the  rent,  annually, 
towards  the  good-will  already  paid  by  such  assignee,'* 
rach  agreement  was  held  to  operate  as  a  surrender  of 
the  whole  term,  and,  therefore,  that  the  assignee  could 
not  distrain  either  for  the  advanced  or  for  the  original 
rent,  bat  that  he  had  a  remedy  by  assumpsit^  for  the 

(«)  See  Phillips  on  Evidence,         {h)  2  Wils.  375. 
SA  edit.  VoL  2,  p.  68.  (c)  1  Term  Rep.  441. 

VOL.  n.  F 
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sum  reserved  for  the  good-wUI.  There,  too,  the  case 
of  PouUeney  v.  Holmes  was  referred  to  in  (he  course  of 
the  argument,  and  a  distinction  drawn  between  contracts 
by  deed  and  by  parole  previous  to  the  statute  4  Geo.  S, 
c.  2%t  by  which  distress  is  incident,  wherever  a  rent  is  re- 
served ;  but  where  a  party  has  surrendered  his  whole  term, 
it  is  quite  clear  that  he  is  not  afterwards  entitled  to  distrain. 


Mr.  Justice  Burrough  concurring — 


Rule  discharged. 


Wcdiketdayy 
June  Wth, 


Seaton  r.  Benedict. 

1  HIS  was  an  action  of  assumpsit,  brought  to  recover  the 
sum  of  28L  5s,  dd.,  being  the  amount  of  several  pieces 


A  tradesman 
cannot  recoTcr 
the  value  of 

articles  of  dress  of  silk,  muslin,  and  lace,  and  a  quantity  of  kid  gloves  and 

wife,  if  the  hus-  silk  stockings^  which  the  plaintiff  alleged  he  had  delivered 

^sufflS  llfp-  *^  ^^®  defendant's  wife.  The  declaration  contained  counts 

pi7,  and  the  for  goods  sold  and  delivered,  and  the  usual  money  counts. 

tradesman  i    <•      i  i  •  <■  ^x 

make  no  en-  The  defendant  pleaded  nan  assumpsit f  except  as  to  10/., 
capacity  o^  the  ^^^  ^  tender  as  to  that  sum,  which  he  paid  into  Court, 
rt^aVeyTnTan  *^*  ^^^^^  *®  plaintiff  admitted,  by  taking  it  out. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  Westmin- 
ster, at  the  sittings  after  the  last  Hilary  Term,  it  appear- 
ed that  the  plaintiff  was  a  linen-draper  and  haberdasher 
at  Richmond;  and,  that  in  the  autumn  of  18^,  the  de- 


express  or  im- 
plied assent  by 
the  husband 
most  be  shewn. 

Payment  of 
money  into 
Court  in  at- 
tumptit  for 
goods  sold  and 
delivered,  only 
amounts  to  an 
admission  by 
the  defendant 


fcndant,  a  special  pleader  in  considerable  practice,  with  his 
wife  and  family,  occupied  part  of  a  ready  furnished  house 
at  Montpelier-Row,  Twickenham,  at  the  rent  of  two  guineas 
per  week.  By  the  plaintiff's  particulars  of  demand,  the 
right  of  acUon'  articles  wcrc  stated  to  have  been  furnished  at  six  different 
ofSie*um"Jiid  periods,  between  the  15th  August  and  the  S&di  September, 

in,  and  applies 

only  to  a  legal 

demand,  and  not  to  all  the  items  contained  in  a  bill  of  particulars,  in  which  the  goods  are  stated 

to  hare  been  supplied  at  different  times. 
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1823;  and,  on  the  19th  of  August,  a  charge  wad  made  for  1828. 
twelve  pairs  of  silk  stockingSi  as  having  been  delivered  on  seaton 
Aat  day.  and  which  was  the  second  item  in  the  bill.  The  ^  f- 
pliuntifF  proved  the  delivery  of  the  whole  of  the  goods  to 
the  defendant's  wife,  in  his  (the  plaintifF^s)  shop,  with  the 
exception  of  one  small  parcel,  which  was  delivered  into 
her  own  hand  by  the  plaintiiF's  boy,  at  the  defendant's 
door,  no  third  person  being  present.  There  was  no  evi- 
dence of  any  authority,  express  or  implied,  from  the  de- 
fendant to  the  plaintiff,  to  give  credit  to  his  wife ;  or  that 
the  defendant  ever  knew  that  slie  had  dealt  with  the  plain- 
tiff, or  that  the  articles  furnished  were  in  her  possession. 
The  defendant  proved  that  he  had  abundantly  supplied 
his  wife  with  necessaries  suited  to  his  rank  and  situation 
in  life:  that  her  wardrobe  was  complete  before  she  left 
town  for  Tfoickenhamf  and  that  he  never  saw  her  wear 
any  of  the  articles  furnished  by  the  plaintiff:  and  three 
female  servants  who  lived  with  the  defendant  at  the  time, 
<me  of  whom  had  the  care  of  her  mistress's  wardrobe, 
deposed,  that  if  any  of  the  articles  in  question  had  been 
worn  by  her,  or  had  been  in  her  possession,  sh^  (the  servant) 
must  have  seen  them;  but  that  she  never  had,  and  that 
she  never  took  in  any  parcel  from  the  plaintiff.  Under 
these  circumstances,  it  was  contended  for  the  defendant, 
that  the  articles  supplied  could  not  be  considered  as  ne- 
cessaries; and  that,  even  if  they  were,  there  had  been  no 
express  or  implied  authority  or  assent  given  by  the  de- 
fendant to  his  wife  to  make  the  purchases  in  question 
from  the  plaintiff. 

The  learned  Judge  told  the  Jury  that  a  husband  was 
bound  to  supply  his  wife  with  necessaries  to  the  extent  of 
bis  estate,  and  suitable  to  her  rank  and  degree  in  life;  and 
that  if  be  did  not,  he  would  be  liable  for  any  necessary 
articles  the  wife  might  purchase ;  but  that  if,  on  the  con- 
trary, he  was  in  the  habit  of  supplying  her  with  all  articles 
that  might  be  necessary  for  her  use,  he  was  not  liable  for 
any  thing  beyond  them;  and  that  the  question  for  their 
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consideration   was,  whether,    under  the  circumstaiices, 
the  defendant  was  or  was  not  liable ; — that,  as  it  did  not 
appear  that  he  was  aware  of  his  wife's  dealing  at  the 
plaintiff's  shop,  or  that  he  knew  that  the  articles  suppUed 
had  been  sent  to  his  house,  or  were  worn  by  his  wife,  he 
should  have  considered  that  he  had  a  good  defence;  but 
that  the  difficulty  under  which  he  laboured  was  the  plea 
of  tender,  by  which  the  defendant  had  thought  fit  to  admit 
a  claim  on  him,  by  the  plaintiff,  to  the  extent  of  102i ;  and 
that  the  question  was,  how  to  separate  that  sum  from  the 
rest  of  the  demand,  or  to  apply  it  to  any  particular  item 
of  the  bill;  that  the  defendant  had  thereby  also  ad- 
mitted that  his  wife  had  authority  to  purchase  some  of 
the  articles ;  and  that,  as  it  was  not  stated  to  which  of  then 
the  tender  and  payment  into  Court  applied,  it  was  for  the 
Jury  to  say  to  which  items  in  the  bill  the  payment  was  to 
operate,  or  if  they  could  be  separated;  and  whether^  if 
one  could  not  be  distinguished  from  the  others,  it  did  not 
amount  to  an  admission  of  the  whole  of  the  plaintiff's  de* 
mand. 

The  Jury  having  retired  for  a  considerable  time,  the 
foreman,  on  returning  into  Court,  said,  that,  after  very  great 
difficulty,  they  had  concurred  in  finding  a  verdict  for  the 
plaintiff.  The  verdict  was  accordingly  entered  for  him 
for  18/.  55.  Gd.,  which,  together  with  the  10/.  paid  into 
Court,  amounted  to  the  whole  of  the  plaintiff  ^s  demand, 
leave  being  reserved  to  the  defendant  to  move  to  set 
aside  the  verdict,  in  case  the  Court  should  be  of  opinion 
that  the  defendant  had  not,  by  his  plea  of  tender,  predud« 
ed  himself  (rom  having  a  verdict  entered  for  him. 

Mr.  Serjeant  Wilde,  in  the  last  term,  accordingly  ob- 
tamed  a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds,^r«^,  that  the  articles 
furnished  could  not  be  considered  as  necessaries,  as  the 
wardrobe  of  the  defendant's  wife  was  previously  complete; 
and  that,  at  all  events,  the  plaintiff  could  not  be  entitled 
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ta  reeorer,  after  sd  long  a  lapse  of  time,  the  articles  having        1 823. 
been  lunushed  in  1823;  and  he  referred  to  Montague  v.      ^^"*     ^ 

Seatom 

Benedtei  (a),  where  the  Court  of  King's  Bench  decided,  _  v. 
that  articles  of  jewelry  furnished  to  the  defendant's  wife, 
after  her  return  from  Twickenham  to  Town  in  18S3,  were 
not  neoessaries,  and  that  the  action  could  not  be  maintain- 
ed witlioat  evidence  of  the  assent  of  the  husband.  Se^ 
eomMy^  that  by  the  plea  of  tender  and  payment  of  10/.  into 
Court,  the  defendant  had  merely  acknowledged  an  au- 
thority or  assent  for  his  wife  to  contract  to  that  amount, 
but  that  he  did  not  thereby  recognize  or  admit  any  other 
part  or  item  of  the  plaintiff's  demand. 

Mr.  Serjeant  Toddy  now  shewed  cause. — The  question 
was  moat  properly  left  to  the  Jury,  whether  the  articles 
furnished  by  the  plaintiff  to  the  defendant's  wife  might  be 
coDsidered  as  necessaries  suitable  to  her  degree  and  rank 
in  life,  and  they  having  found  in  the  affirmative,  and  there 
being  evidence  on  both  sides,  the  verdict  is  conclusive. 
The  learned  Judge  naturally  felt  a  difficulty  as  to  the  plea 
of  tender,  as  the  defendant  thereby  admitted  the  validity  of 
die  contract  made  by  his  wife  with  the  plaintiff  to  the  extent 
of  ion  /  and,  although  a  distinction  may  be  drawn  between 
cases  where  money  is  paid  into  Court  on  a  special  contract, 
or  under  the  general  counts  of  a  declaration  in  assumpsit; 
yet  here,  it  was  impossible  for  the  Judge  or  Jury  to  ascer- 
tain to  what  description  of  goods,  or  to  what  items  of  the 
account,  the  sum  tendered  applied;  and  it  was,  therefore, 
sufBrient  for  the  Jury  to  say  that  they  were  necessaries 
siitable  for  the  wife;  and  the  authority  or  assent  of  the 
husband  for  her  to  purchase,  must  be  implied  from  the 
&ct  of  the  tender  and  pajrment  into  Court.  The  main 
question  at  the  trial  was,  to  whom  the  credit  was  given,  and 
the  plaintiff  proved  that  part  of  the  goods  were  delivered 
to  the  wife  at  the  defendant's  own  door.    In  Montague  v. 

(a)  3  Barn.  &  Cress.  631. 
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1828.  Benedict  (a),  which  was  an  action  against  th€  same  dc- 
seaton  fcndanty  for  jewelry  furnished  by  the  plaintiff  to  his  wife, 
which  was  held  to  be  altogether  unnecessary  for  her  station 
in  life,  and  in  the  course  of  six  weeks  she  had  laid  out  half 
of  her  yearly  income  in  trinkets.  In  HoU  v.  Brien  (6),  and 
Benilep  ▼.  Griffin  (c),  the  credit  was  given  expressly  to  the 
wife,  thereby  negativing  any  authority  or  assent  on  the  part 
of  the  husband ;  as,  in  the  one  case,  the  tradesman  had  no- 
tice not  to  trust  the  wife,  as  well  as  that  the  husband  allowed 
her  ah  annual  income;  and, in  the  other,  the  plaintiffs,  who 
were  dress-makers,  debited  the  wife  in  their  books,  and 
she  had  accepted  bills  drawn  on  her  by  them,  and  they 
had  also  requested  her  to  provide  for  one  of  them  without 
making  any  application  to  the  husband*  Here,  however, 
the  wife  must  be  considered  as  the  agent  of  the  husband; 
and,  if  this  were  the  case  of  a  servant  authorized  by  his 
master  to  order  goods  to  the  amount  of  10/.  only,  yet,  as 
the  latter  had  admitted  the  authority  of  the  former  to  a 
certain  extent,  he  would  be  liable  to  the  tradesman  if  the 
servant  had  exceeded  the  order,  unless  he  had  communicat- 
ed to  such  tradesman  that  the  servant  had  only  a  limited 
authority.  But,  here,  the  defendant  has  admitted  by  the 
tender,  that  his  wife  was  authorized  by  him  to  order  goods 
from  the  plaintiff  to  a  given  extent,  thereby  rendering  the 
contract  valid ;  and  a  general  agency  in  the  wife  must  be  pre- 
sumed, unless  the  defendant  had  shewn  that  she  had  only 
a  limited  authority.  The  defendant  might  and  ought  to 
have  pleaded  the  tender  specially,  and  limited  the  payment 
to  a  particular  day,  or  certain  items  of  the  account;  but  as 
the  plaintiff  has  declared  on  the  general  counts  for  goods 
sold  and  delivered,  and  the  defendant  has  not  shewn  by 
his  plea  to  what  articles  the  tender  was  meant  to  apply,  it 


(a)  3  Barn.  &  Cress.  631 ;  S.  C.         (6)  4  Barn.  &  Aid.  252. 
nomine  Montague  v.  Baron,  5  Dow*  (c)  5  Taunt.  356. 

&  Ryl.  532. 
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must  be  inferred,  that  the  only  question  in  dispute  was  the         1828. 
amount  of  the  price  charged^  or  that  the  tender  has  re-       scaton 
ference  to  quality  rather  than  to  quantity.     It  was  impos*  v. 

sible  for  the  plaintiff  to  know  whether  the  wardrobe  of  the 
defendant's  wife  was  well  supplied  or  not^  at  the  time  she 
ordered  the  goods;  and  a  tradesman  is  not  bound  to  make 
such  an  enquiry.  The  case  of  Bennett  v:  Francis  (a)  is  de- 
cisive to  shew,  that  where  money  is  paid  into  Court  general- 
ly upon  a  declaration  in  assumpsit,  it  is  an  admission  of  the 
existence  of  a  contract  in  every  transaction  which  is  cap- 
able of  being  converted  into  a  contract  by  the  assent  of 
the  parties.  There,  the  defendant,  who  had  possessed 
himself  of  goods  belonging  to  the  plaintiff,  and  had  sold 
part,  and  kept  the  residue  in  specie,  paid  money  into  Court 
generally  upon  a  declaration  containing  a  count  for  goods 
sold  and  delivered;  and  it  was  held  that  he  had  thereby 
admitted  the  transaction  to  have  been  converted  into  a 
contract,  and  that  the.  plaintiff  was  entitled  to  recover 
the  value  of  all  the  goods  under  the  count  for  goods 
sold. 

.  Mr.  Serjeant  Wilde,  in  support  of  his  rule. — Although 
the  rights  and  liabilities  of  the  plaintiff  and  defendant  were 
most  properly  left  to  the  Jury,  yet  the  learned  Judge  had 
no  doubt  but  that  the  latter  had  a  good  defence  to  the  ac- 
tion, and  that  he  would  have  been  entitled  to  a  verdict  had 
he  not  pleaded  a  tender,  and  paid-  the  sum  tendered  into 
Court.  .But  the  mere  payment  of  money  into  Court  does 
not  impeach  the  ground  of  defence  to  an  action,  nor  aflfect 
the  defendant,  so  as  to  render  him  liable  to  the  plaintiff,  if 
he  could  not  be  deemed  so  from  the  facts  proved  at  the 
trial.  Payment  of  money  into  Court  admits  a  cause  of 
action  to  the  extent  of  the  money  paid  in,  but  no  further. 
A  wife  can  only  bind  her  husband  as  any  other  agent  might 

(a)  2  Bos.  &  Pul.  550. 
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2^28^      do,  tw,  by  authority;  and  although  an  authority  may  in 
some  cases  be  iuiplied,  yet  it  must  vary  according  to  drcum* 
stances :  and  the  rule  isi  that  a  wife  may  contract  for  oeoes- 
saries,  if  they  be  not  supplied  by  the  husband,  but  if  Ae 
be  adequately  provided  by  himi  and  no  express  authority 
to  contract  be  shewn,  such  authority  cannot  be  implied* 
This  principle  was  most  clearly  kid  down  by  Mr.  Justice 
Holroyd  in  Montcigue  ▼.  Benediet,  whece  that  learned 
Judge  is  reported  to  have  said  (a) :  ''  Undoub^ly,  the 
husband  is  liable  for  neeessaries  provided  for  his  wife, 
where  he  neglects  to  provide  them  himself.  .  If,  however, 
there  be  no  necessity  for  the  articles  provided,  the  trades* 
man  will  not  be  entitled  to  recover  their  value,  unless  he 
can  shew  an  express  or  implied  assent  of  the  husband  to 
the  contract  made  by  the  wife.    Where  a  tradesman  takes 
no  pains  to  ascertain  whether  the  necessity  exists  or  not, 
he  supplies  the  articles  at  his  own  peril;  and^  if  it  turn  out 
that  the  necessity  does  not  exist,  the  husband  is  not  re- 
sponsible for  what  may  be  furnished  to  his  wife  without 
his  knowledge.    I  think  that  the  burden  of  the  proof  of 
the  assent  of  the  husband  lies  on  the  party  who  provided 
the  goods,  and  who  acted  upon  the  supposed  authority." 
So  in  Etftefingion  v.  Parrot  (fr),  it  was  held,  that  con- 
tracts made  by  the  wife  do  not  bind  the  husband,  un- 
less his  authority  or  assent  is  proved,  or  there  are  &ct8 
from  which  it  can  be  presumed;  and  that,  if  she  take  up 
goods  and  pawn  them,  the  husband  is  not  bound  to  pay 
for  them,  because  they  never  came  to  his  use.    Now» 
here,  the  wife's  wardrobe  was  not  only  abundantly  sup* 
plied,  but  neither  the  defendant  nor  any  of  his  servants 
had  the  slightest  knowledge  that  any  of  the  articles  in 
question  had  been  sent.     Bat  it  has  been  said  that  the 
main,  if  not  the  only,  difficulty  arises  on  the  plea  of  ten- 
der and  the  bringing  the  money  into  Court;  but  the  case 

(a)  3  Bam.  &  Cress.  636.       {b)  1  Salk.  118;  5.  C.  2  Ld.  Raym.  1006. 
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of  Cox  V.  Parry  (a)  is  decisive  to  shew  that  payment  of        1828. 
money  into  Court  does  not  admit  an  illegal  demand  or  be-  "^^^ 

yond  the  sum  actually  paid  in*    So,  here,  the  defendant,  by  v- 

tendering  lOJ.,  has  only  admitted  that  the  plaintiff  is  en-^ 
titled  to  that  sum,  but  to  nothing  more;  and  in  Black" 
bum  V.  Scholes  {b\  the  payment  of  money  into  Court  on  a 
declaration  for  goods  sold  and  delivered,  was  held  not  to 
amount  to  an  admission  of  the  plaintiff's  interest  in  the 
goods  beyond  the  sum  paid  in,  although  he  had  previously 
delivered  a  particular  of  his  demand,  specifying  the  parcels 
of  goods,  in  respect  of  which  the  action  was  brought.  The 
main  distinction  is  between  payment  of  money  into  Court, 
on  a  special  contract,  and  on  the  general  or  common  counts 
in  asBumpnt;  and  here,  the  defendant  has  only  admitted 
his  liability  to  the  plaintiff  to  the  extent  of  the  sum  paid  in ; 
and,  in  the  absence  of  other  evidence,  he  had  a  right  to 
apply  it  to  either  of  the  items  of  the  plaintiff's  demand 
he  thought  proper;  and,  if  he  had  paid  it  on  the  last,  he 
would  not  thereby  have  admitted  that  his  vrife  had  au* 
thority  to  contract  for,  or  that  he  assented  to  the  purchase 
of^  any  of  the  articles  charged  in  the  prior  items.  Sup« 
pose  a  coachman  had  no  authority  from  his  master  to  pur- 
chase corn  for  the  stable,  and  he  had  ordered  and  taken  in 
a  quantity  in  his  master's  name,  a  part  of  which  might  have 
been  consumed  by  his  horses,  the  master,  by  paying  the 
Tahie  of  the  quantity  so  consumed,  would  not  render  him- 
self liable  for  the  whole,  or  for  any  com  which  might  be 
supplied  afterwards  without  his  authority  or  assent.  So, 
here,  as  there  were  six  different  items  in  the  plaintiff's  bill 
of  particulars,  the  defendant,  by  the  payment  into  Court, 
might  admit  that  he  had  authorized  his  wife  to  contract  for 
one,  but  not  for  the  others. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 

(a)  1  Term  Rep.  464.  (6)  2  Camp.  341. 
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182S.        ought  to  be  a  new  trial.     My  brother  Bmrrough  left  the 
sbaton       question  most  correctly  to  the  Jury,  as  far  as  it  regarded 
the  liability  of  the  defendant,  and,  in  all  probability,  as  I 
should  have  done;  but  he  gave  too  much  effect  to  the  pay- 
ment of  money  into  Court.     On  looking  at  the  drcum- 
stances  of  this  case,  independently  of  that  fact,  there  can  be 
no  doubt  but  that  the  defendant  was,  in  point  of  law,  en- 
titled to  a  verdict.     A  husband  is  only  answerable  for  debts 
contracted  by  his  wife,  on  the  assumption  that  she  acts  bm 
his  agent.     If  he  does  not  furnish  her  with  sufficient 
necessaries  according  to  her  rank  and  station  in  life,  there 
is  an  implied  authority  that  she  is  his  agent  to  that  extent, 
and  that  she  may  contract  for  or  purchase  them :  but,  if  she 
be  adequately  suppUed,  she  is  not  his  agent  for  the  purchase 
of  even  a  single  article,  unless  an  express  authority  be  shewn 
to  have  been  given  by  the  husband,  or  an  authority  can  be 
implied  by  his  seeing  her  wear  the  articles  furnished  with- 
out expressing  any  disapprobation;  which  may,  in  point 
of  fact,  be  considered  as  equivalent  to  an  assent.    Here, 
however,  it  is  quite  clear  that  the  defendant  furnished  his 
wife  with  every  thing  necessary  for  her  dress,  and  suitable 
to  her  situation  in  life,  and  not  only  that  he  gave  her  no 
authority  to  contract  with  the  plaintiff,  but  that  he  was 
Ignorant  that  she  had  ever  dealt  with  him.    No  article  was 
delivered,  or  even  proved  to  have  been  worn  by  his  wife, 
in  his  presence;  neither  did  the  female  servants  in  the 
family,  nor  the  one  who  attended  her,  know  that  such  ar- 
ticles had  been  furnished :  nor  indeed  could  they,  for  they 
were  all  delivered  to  the  wife  at  the  plaintiff's  shop,  with 
the  exception  of  one  parcel,  which  she  herself  took  in  at 
the  door  of  the  house  occupied  by  her  husband.    He, 
therefore,  neither  assented  to  her  contracting  with  the 
plaintiff  in  the  slightest  degree,  nor  did  he  countenance  or 
recognise  any  of  the  purchases  she  had  made  of  him.    If, 
therefore,  money  had  not  been  paid  into  Court,  it  is  quite 
clear  that  tlie  defendant  would  have  been  entitled  to  a  ver- 
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diet.    What,  then,  is  the  effect  of  that  payment?  I  was  at         1838. 
first  embarrassed  by  the  argument  of  my  brother  Toddy,       sratoh  ' 
who  insisted,  that  the  wife  must  be  considered  as  an  agent  t*. 

or  servant,  and  that,  if  he  were  authori2ed  by  his  principal 
or  master  to  discharge  one  debt,  it  might  give  htm  an  impli- 
ed authority  to  contract  for  another;  and  that,  at  all  events, 
a  payment  of  money  into  Court  by  the  master,  would,  in 
effect,  admit  the  validity  of  such  a  contract.     But  I  was 
relieved  from  this  difficulty  by  my  brother  Wilde,  who  put 
it  on  the  ground,  that,  if  the  defendant  had  paid  money 
into  Court  on  the  three  first  items  of  the  plaintiff's  bill,  he 
would  have  acknowledged  that  his  wife  had  authority  to 
contract,  or  that  credit  might  be  given  to  her  at  the  date 
of  those  items;  and  that,  if  no  notice  bad  been  given  to 
the  plaintiff  not  to  furnish  any  more  articles  to  her,  such 
payment  would  amount  to  an  admission  that  she  had  au- 
thority to  contract  for  the  remaining  items.    But  from  the 
evidence  adduced  at  the  trial,  we  cannot  ascertain  whe«» 
ther  the  money  was  not  paid  in  on  the  three  las^  items, 
and  if  so,  there  was  no  recognition  of  the  wife's  agency  as 
to  the  three  first.     The  effect  of  the  payment  into  Court, 
therefore,  extends  only  to  the  amount  of  the  sum  actually 
paid  in,  but  it  recognizes  no  agency  in  the  wife  to  purchase 
at  the  time  the  first  items  in  the  account  were  contracted 
for  or  supplied.     On  these  grounds,  I  am  of  opinion,  that 
more  effect  was  given  to  the  fact  of  the  payment  of  money 
into  Court  than  was  necessary ;  and  if  no  stress  had  been 
laid  upon  it,  it  is  quite  clear  that  there  would  have  been  no 
pretence  for  this  action,  as  it  is  impossible  to  doubt  that 
the  wife  was  in  all  respects  sufficiently  supplied  by  her  bus* 
band,  and  that  she  had  no  implied  authority  from  him  to 
make  the  purchases  in  question,  as  all  the  articles  were  de- 
livered to  her  clandestinely  and  without  his  privity  or 
knowledge,  or  subsequent  assent.     It  may  be  said  that  it 
is  a  hardship  on  a  milliner,  if  she  be  not  allowed  to  trust 
a  lady  for  articles  of  dress  without  putting  her  to  the  ex* 
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1828.  pense  or  necessity  of  previously  enquiring  into  her  cbcnm- 
stttDces,  or  whether  she  were  authorised  to  contract  We, 
howeyer,  are  not  to  attend  to  mere  questions  of  delicscy, 
but  are  bound  to  protect  husbands  and  fathers  of  families 
against  the  extravagance  or  wanton  expenditure  of  their 
wives,  and  to  follow  the  rule  already  adopted, — that  a  trades- 
man shall  not  be  allowed  to  recover  against  the  husband 
for  articles  furnished  to  the  wife,  if  he  allow  her  a  suffici- 
ent supply,  and  the  tradesman  make  no  enquiry  as  to  ber 
capacity  to  contract. 

Mr.  Justice  Gasblee  (a). — I  shall  wholly  abstain  from 
making  an  observation  on  any  of  the  facts  of  this  case,  as 
I  concur  with  my  Lord  Chief  Justice  in  thinking  that 
there  ought  to  be  a  new  trial.  It  is  difficult  to  lay  down 
any  abstract  rule  as  to  the  caution  necessary  to  be  observ- 
ed by  a  tradesman,  or  the  liability  of  a  husband  for  articles 
furnished  to  his  wife.  Very  frequently,  a  husband  does 
not  know  whether  or  not  his  wife  may  be  properly  supplied 
with  necessary  articles  of  dress  or  ornament;  but  leaves  it 
to  her  discretion  to  procure  them,  and  pays  the  amount  of 
the  bills  when  delivered.  But,  with  respect  to  the  pay- 
ment of  the  money  into  Court  I  entertain  no  doubt.  I  have 
always  understood  the  rule  on  bringing  money  into  Court 
to  be,  that,  if  the  payment  be  made  on  a  general  count  in 
izssumpsii,  it  only  amounts  to  an  acknowledgment  by  the 
defendant  of  the  plaintiff's  right  of  action  to  the  amount 
of  the  sum  brought  in,  and  does  not  preclude  the  defend- 
ant from  taking  any  objection  to  the  legality  of  the  con- 
tract, in  order  to  prevent  the  plaintiff  from  recovering  be- 
yond that  sum;  and,  consequently,  it  is  an  admission  of  a 
legal  demand  only;  but  that,  if  the  declaration  contidn  a 
special  contract,  the  bringing  of  money  into  Court  general- 

(a)  Mr.  Justice  Park  was  at  Burrough  declined  giving  any 
the  Old  BaUey,  and  Mr.  Justice     opinion. 
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Ij  is  «i  admistton  of  the  contract,  so  as  to  supersede  the 
neeessi^  of  the  plaintiff's  proving  it  at  the  trial,  as  the  only 
qocstioD  is  as  to  the  amount  actually  due  under  the  contract* 
Besides,  a  special  contract  forms  one  entire  cause  of  action ; 
and,  as  the  action  of  assumpsii,  though  founded  upon  con- 
tnct,  is  strictly  in  the  nature  of  tartf  the  breach  is  ad* 
nitted  hy  the  payment  of  money  into  Court,  and  that  is 
die  suiitraium  of  the  action.  Here,  however,  the  plain* 
tiff's  demand  was  made  up  of  several  distinct  items  for 
goods  supplied  at  different  times;  and  the  defendant  might 
say  that  he  had  authorized  part  of  them  to  be  contracted  for 
by  his  wife,  but  not  the  remainder ;  and  the  payment  into 
Court  only  admits  that  the  plaintiff  was  entitled  to  recover 
to  the  amount  of  the  sum  paid  in*  In  the  cases  of  Cox  v« 
Parry,  Blaeibum  v.  Seholes^  and  Bennett  v.  Francitt  the 
plaintiff's  causes  of  action  were  founded  on  special  con- 
tracts, and,  consequently,  arose  out  of  single  transactions, 
the  mere  validity  of  which  were  admitted  by  the  payment 
of  money  into  Court.  I,  therefore,  think,  that,  in  this  case, 
too  much  effect  was  given  to  the  plea  of  tender,  and  the  pay- 
ment of  the  money  into  Court.  The  facts  as  to  the  defend- 
ant's liability,  independently  of  that,  were  most  properly  left 
to  the  Jury;  but,  in  all  probability,  they  were  embarrassed 
hy  what  fell  from  my  brother  Burroughs  with  regard  to  the 
payment  into  Court.  If  no  remarks  had  been  made  upon 
it,  the  verdict  might,  and  I  think  ought  to  have  been  the 
other  way;  still,  as  the  damages  are  under  ^Z,,  we  ought 
not  to  disturb  it,  unless  we  thought  that  the  Jury  felt  a 
diflBculty  as  to  the  effect  of  the  tender.  Of  that  I  have  no 
doubt.  The  rule  for  a  new  trial  must,  consequently,  be 
made- 
Absolute. 


*) 
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J82B. 

Friday,  PoTTEN  V.  BraDLEY. 

June  \Zth.      ^^^ 

A  deciaraUon  in  A  HIS  was  an  action  of  replevin.    The  declaration  stated, 

[hSuhcdeS  that  tl^e  defendant,  on  the  iiliYi  September,  1826,intbe 

*iiri$h"of*^*  .  parish  of  Aldington,  in  the  county  of  Kent,  in  a  certain 

the  county  of  close  there,  took  the  cattle^  to  witj  forty-seven  Iambs  of 

i^  ekL  *\h^e,  ^hc  plaintiiF|  of  great  value,  to  wit,  of  the  value  of  100/., 

tiff^i  '^ttie.'"*  *"^  ""J  "®tly  deUined  the  same,  against  sureties  and  pledges, 

Special  demur-     &c* ' 

rer,  that  it  did  mi       i    /»      i  -•  <•  •  «  .      .        *. 

not  appear  in  The  defendant  demurred  specially,  assigning  for  causes, 

piJ;^'  irihe'"  that  it  was  not  alleged,  nor  did  it  appear  by  the  declara- 
pariah  the  catUc  tJon,  in  what  particular  place  or  places  in  the  said  parish, 

were  laKeny 

whereby  the  de-  in  the  declaration  mentioned,  the  said  cattle  or  any  part 
preTentecrfrom  thereof  werc  taken ;  whereby  the  defendant  was  totally  pre- 
dW'enw^an'd'**'  ^^nted  from  making  a  proper  defence  to  the  said  declara- 
from  taking  tion;  and,  from  the  want  of  naming  or  mentioning  in  the 
place  of  uking:  declaration,  the  place  or  places  where  the  said  cattle  or  any 
tire'ci«rifhouid  Pa^'t  thereof,  were  above  supposed  to  have  been  taken,  the 
have  been  de-    defendant  was  prevented  from  takintc  any  issue  upon  the 

icnbed  by  nanjc  oi-o  mi^.  ^-^ 

or  by  abuttaU;    place  of  taking,  &c.    The  plaintiff  joined  in  demurrer. 
hadSravL'to^*        The  cause  now  came  on  for  argument. 

amend  by  in- 
serting the 

name,  the  costs  Mr.  Serjeant  Russell,  in  support  of  the  demurrer.— 
event  of  Uie  '^^^  action  of  replevin  requires  more .  certamty  in  the  de- 
scription of  the  place  where  the  distress  is  taken,  than 
an  action  of  trespass  or  any  other  action,  as  the  place  is 
material  and  traversable;  and,  if  the  defendant  plead  nan 
cepit,  or  cepU  in  aUo  loco,  if  the  plaintiff  cannot  prove  that 
he  took,  or  that  the  defendant  had  the  cattle,  in  the  place 
alleged  in  his  declaration,  he  must  be  nonsuited.  Id 
Ward  v.  Zrorife  (a),  the  plaintiff  counted  of  the  taking 
apud  Dale,  without  alleging  any  certain  place,  (the  usual 
course  being  to  say  in  quodam  loco  vocat.  ^c),  and  for 

(«)  Cro.  Eliz.  S96;  S,  C.  Moore,  678. 


cause. 
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this  cause  the  defendant  demurred ;  the  Court  held  the  1^28. 
count  to  be  ill;  as  the  place  is  put  in  the  count  to  give 
notice  to  what  the  defendant  should  make  his  title  and 
answer,  and  Till  is  too  general  and  uncertain.  So,  in 
Read  ▼.  Hawke  (a),  it  was  held,  that,  in  replevin,  a  plain- 
tiff nnist  assign  in  his  declaration  the  place  where  the  cattle 
or  goods  are  taken,  and  that  a  town  is  not  sufficient,  on 
the  grounds,  that,  as  well  the  place  as  the  town  is  travers- 
able by  the  averment,  and  that  replevin  differs  in  this  re- 
spect from  an  action  of  trespass,  as  it  is  an  action  of  more 
eerttmty.  In  Walian  v.  Kersop  (fr),  the  plaintiff  declar- 
ed for  taking  his  cattle  in  Market  Street  ward,  and  the 
defendant  pleaded  non  cepit;  and  Lord  Chief  Justice  Wil~ 
mot  said:  "  At  this  day  {m«,  1767),  it  is  very  clear  that  the 
vill  and  place  where  the  cattle  are  taken  must  be  laid  in 
the  declaration.  If  there  is  no  place  the  defendant  may 
demur.*  In  BuUythorpe  v.  Turner  (c),  the  plaintiff  de- 
clared for  taking  his  goods  at  the  parish  of  St*  Mary^lC'^ 
BaWf  in  the  ward  of  Cheap ,  in  London;  and  Lord  Chief 
Justice  JFiUes  said,  (the  defendant  having  pleaded  over), 
"  The  declaration  is  certainly  not  good,  because  it  does  not 
set  forth  the  place  in  which  the  goods  were  taken,  which 
it  ought  to  have  done,  that  the  defendant  might  know  with 
certainty  to  what  he  is  to  answer;  and,  therefore,  if  the 
defendant  had  demurred,  judgment  in  chief  must  have 
been  given  against  the  plaintiff,  and  a  return  of  the  goods 
awarded,  as  was  holden  in  Ward  v.  Lavile^  and  Read  v. 
Hamke.  But  it  is  said  there,  an4  the  law  to  be  sure  is, 
tiiat,  if  the  defendant  plead  over,  this  defect  is  cured."  In 
ft  note  by  Mr.  Serjeant  Williams  to  Potter  v.  North  (d), 
he  says,  ''It  is  necessary  in  replevin  to  mention  the  place 
of  taking,  as  well  as  the  vill  or  parish,  otherwise  the  de- 


(«)Hol>art,  16.  (d)  I  Wms.  Saund.  4th  Edit. 

(*)  2  Wils.  354.  347,  (d). 
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1828.  fcndant  may  demur,  but  the  omission  is  cured  by  pleading 
over,  or  after  verdict.  The  place,  and  vill  or  parish,  are 
material  and  traversable;  and,  where  the  defendant  took 
the  goods  in  another  place  than  is  mentioned  in  the  de- 
claration, he  may  plead  non  cepii,  and  give  that  fact  in 
evidence,  and  nonsuit  the  plaintiff.  Replevin  differs  from 
trespass  quare  clausumf regit ^  as,  in  the  latter,  it  is  held  to 
be  sufficient  for  the  plaintiff  to  allege  the  trespass  to  have 
been  done  in  a  vill  or  parish  only,  without  mentioning  any 
{dace,  for  it  is  not  material;  and,  if  the  plaintiff  do  men- 
tion a  place,  the  defendant  may  justify  in  another  place 
without  a  traverse,  and  the  plaintiff  must  ascertain  the 
place  in  a  new  assignment.  But,  as  there  can  be  no  new 
assignment  in  replevin,  and  it  is  also  an  action  which  re- 
quires greater  certainty  in  the  declaration,  the  plaintiff  ia 
bound  to  mention  the  place  of  taking  at  first  in  his  decla- 
ration:**— and  here,  he  would  neither  have  experienced  in- 
convenience, nor  have  been  put  to  expense  in  setting  oat 
the  name  of  the  close  in  which  the  catde  were  taken. 

Mr.  Serjeant  ilfer&tre/A^r,coii/ra.~*The  close  in  question 
might  have  had  no  name,  and  there  is  no  case  or  precedent 
to  shew  that  the  description  in  the  declaration  was  in- 
sufficient, as  the  plaintiff  not  only  mentioned  the  parish 
where  the  cattle  were  taken,  but  stated,  that  they  were  in  a 
certain  dose  there.  The  place,  therefore,  as  well  as  the 
parish,  was  mentioned,  and  it  was  not  necessary  to  set  it  out 
by  metes  and  bounds.  In  Pope  v.  Tilman  (a),  the  declara- 
tion stated  that  the  defendant,  in  the  parish  of  PilkUon,  in 
the  county  of  Cornwall,  in  a  certain  dwelUng-house  there, 
took  the  plaintiff's  goods,  and  no  objection  was  made  as 
to  the  description  of  the  place,  but  only  as  to  the  goods." 
Now,  a  close  or  common  b  equally  descriptive  of  the  place 
where  cattle  are  taken,  as  a  messuage  or  dwelling-house 

(a)  1  B.  Moore,  386. 


IN  TSE  NINTH  TSAR  OF  GEO.  IV. 


goods 


By  the  Court — who  saidt  that»  although,  where  a  plaintiff 
in  replevin  (nnits  to  name  the  particular  place  in  the  decla- 
ration,  the  defect  may  be  cured  by  the  defendant's  pleading 
over,  or  by  verdict;  still,  that  there  had  been  no'caise  in 
ivhich  it  had  been  decided  that  the  objection  might  not  be 
raised  by  demurrer;  that  it  was  most  convenient  that  a 
name  or  description  should  be  given  of  thie  close  in  which 
the  cattle  were  taken;  and  that,  if  it  had  no  naine,  it  might  be 
described  by  abiittals,  or  as  being  in  the  oocupation  of  A.  B. 
The  defendant  could  not  plead  eqi^ii  in  (Mo  locOf  for,  i[  the 
plaintiff  proved  that  the  defendant's  cattle  were  in  a  close 
in  the  parish  of  AkUagian,  he  would  be  entitled  to  a  ver- 
dict, notwithstanding  the  first  taking  was  in  another  place. 

The  learned  Serjeant  then  consented  to  amend  the  de- 
claration, by  inserting  the  name  of  the  close ;  and  the  Court 
ordered  the  costs  of  the  demurrer  to  abide  the  event  of  the 
cause. 

The  Kule  to  amend  was  drawn  up  accordingly  (a)* 

(a)  See  CItttty  on  Pleading*  2d.  Edit.  Vol.  2,  p.  411,  n. 


81 

183& 


proceeding  with  his  argument  when  h^  was  stopped-^  pottbn 


V, 

Bradley. 


Crofts  v.  Edward  Stockley  and  Paul  Stocxley.  Friday, 

^^  JtmelSth, 

M,  HIS  was  itn  action  of  debt  on  a  bail-bond,  brought  by  id  an  action  on 
the  plamtiff,  as  assignee  of  the  SheriSot  NortAamptanshire,  ^^^ee  ^^ 

against  the  sure- 
ties, the  declara- 
tibo'stated  the  anett  of  the  principal  by  firtne  of  a  capiat  sued  out  of  the  Court  of  our  Lord  the  now 
King,  before  &c,  then  his  MajettyU  Jutticet  of  the  Bench,  at  Westminster;  and  averred  the  con- 
ation ef  the  bond  to  be,  that,  if  the  prindpal  should  appear,  according  to  the  exigency  of  the  said 
writ,  in  the  said  Court,  on  &&,  the  bond  was  to  be  voidt  breach — non'appearan9e  according  to  the 
exigeney  of  the  writ.  On  the  production  of  the  bond,  the  condition  was  for  the  appearance  of  the 
principal  "  before  our  Sovereign  Lord  the  King,  at  Westminster,  on  &&,  to  answer  the  plaintiff  in  a 
plea  of  trespass,  and  also  to  answer  him  according  io  the  custom  of  the  King^s  Court  of  Common 
Bench :" — Held,  to  be  no  Tariance. 
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1828.        against  the  defendantsi  as  sureties  of  one  Wittictm  Wright* 

^T^     '      The  declaration  stated^ — that  the  plaintiff,  on  &c.,  in  the 

V.  eighth  year  of  the  reign,  &c.  sued  and  prosecuted  out  of 

^'  ^'  the  Court  of  our  Lord  the  now  King,  before  the  Right 
Honourable  Sir  William  Draper  Best,  Knight,  and  his 
companions,  then  his  Majesty's  Justices  of  the  Bench  at 
WettmnateTf  in  the  county  of  Middiesew,  a  certain  writ  of 
our  said  Lord  the  King,  to  wit,  a  capias  ad  respandendam^ 
against  one  William  Wright,  directed  to  the  Sheriff  of 
Northamptonshire,  by  which  said  writ  our  said  Lord  the 
King  commanded  the  said  sheriff  that  he  should  take  the  said 
WiUiam  Wright,  if  he  should  be  found  in  his  bailiwick, 
and  him  safely  .keep,  so  that  the  said  Sheriff  might  have 
his  body  before  the  Justices  of  our  said  Lord  the  King 
at  Westminster,  on  the  morrow  of  AU  Souls  then  next  en-^ 
suing,  to  answer  the  plaintiff  of  a  plea  of  trespass;  and 
also  that  the  said  William  Wright  might  answer  the 
plaintiff  according  to  the  custom  of  his  said  Majesty's 
Court  of  Common  Bench,  in  a  certain  plea  of  debt  for 
400/. ;  and  that  the  said  Sheriff  should  have  there  that 
writ.  The  plaintiff  then  averred,  that  the  writ  was  duly 
indorsed  for  bail  for  2182.  and  upwards,  and  deiiyered  to 
the  Sheriff  to  be  executed ;  by  virtue  of  which  he  arrested 
Wright,  and  took  bail  for  his  appeariuice  at  the  return  of 
the  writ;  and  that  the  defendants,  as  bail  and  sureties  for 
Wright,  entered  into  and  executed  a  bail-bond  to  the 
Sheriff,  the  condition  of  which  was,  that,  if  Wright  should 
appear  according  to  the  exigency  of  the  said  writ,  in  the 
said  Court,  on  the  morrow  of  AU  Souls,  to  answer  the 
plaintiff  in  a  plea  of  trespass,  and  also  to  answer  him  ac« 
cording  to  the  custom  of  his  said  Majesty's  Court  of  Com^ 
mon  Bench,  in  a  certain  plea  of  debt  for  400/.,  the  bond 
should  be  void.  The  plaintiff  then  averred,  that  Wrighi 
did  not  appear  according  to  the  exigency  of  the  writ, 
whereby  the  bond  became  forfeited,  and  was  afterwards 
indorsed  and  assigned  by  the  Sheriff  to  the  plaintiff. 
Plea.^910;)  est  factum. 
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At  the  trial,  before  Mr.  Justice  Park,  at  Westminster^  182S. 
at  the  Sittings  after  the  last  Hilary  Term,  on  the  produe*  crofts 
tion  of  the  bond,  the  condition  was,  that  ''  if  Wright  ap«  «. 

peared  before  our  said  Sovereign  Lord  the  King,  at  West- 
nmrnster,  on  the  morrow  of  AU  Souls  next  coming,  to 
answer  the  plaintiff  in  a  plea  of  trespass,  and  also  to  an* 
Bwer  the  plaintiff  according  to  the  custom  of  the  King's 
Court  of  Common  Bench,  in  a  certain  plea  of  debt  for 
400iL,  the  bond  was  to  be  void. 

For  the  defendants,  it  was  objected,  that  there  was  a 
material  variance  between  the  condition  of  the  bond  given 
in  evidenoe  and  that  set  out  in  the  declaration,  the  one  be-^ 
ing  for  Wright  to  appear  before  our  Sovereign  Lord  the 
King,  at  Westminster;  the  other  for  his  appearance  oc- 
cording  to  the  exigeney  of  the  tsritj  by  which  the  Sheriff 
was  directed  to  have  his  body  before  the  Justices  of  the 
King,  at  Westminster. 

The  learned  Judge,  however,  over-ruled  the  objection, 
and  directed  the  Jury  to  find  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

Mr.  Serjeant  Ludlow,  in  the  last  Term,  accordingly  ob* 
tained  a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered,  on  the  objection  taken  at  the  trial:  in 
support  of  which,  he  observed,  that,  in  declaring  on  a  bail- 
bond  it  was  necessary  to  set  out  the  condition  of  the  bond 
in  t^ms,  and  to  assign  a  breach  by  the  non-appearance 
of  the  party  in  the  Court,  as  speeified,  and  on  the  day  in 
the  condition  mentioned,  (According  to  the  exigency  of  the 
writ;  whilst  here,  the  latter  words  only  were  introduced. 
And  he  cited  the  cases  otMiUv.  PoUon  (a),  Impey  v.  Tay^ 
hr{b),  and  Rewdds  v«  Smith  (o);  in  the  latter  of  which,  a 


(fl)  J   B.  Moore,  19|  S.  C.  7  (c)  2  Marsh.  268;    S.   C.  6 

Taunt.  271.  Taunt.  651. 

{h)  3  Mau.  &  Selw.  16G. 
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1828.  ^  bail-bond  conditioned  for  the  defendant's  appearance  be- 
fore his  Majestyi  at  Westminster,  was  held  to  be  a  condi- 
tion to  appear  in  the  Court  of  King's  Bench* 

Mr.  Serjeant  Merewether  now  shewed  cause. — ^The  de- 
claration recites  the  writ  by  which  the  Sheriff  was  com- 
manded to  take  Wright,  and  have  hb  body  before  the 
Justices  of  our  Lord  the  Kbg^  at  Westminster,  on  the 
morrow  of  Alt  Souls.     The  writ,  therefore,  is  correct, 
and,  although  the  bond  was  conditioned  for  the  appear- 
ance of  Wright  before  our  said  Sovereign  Lord  the 
King,  at  Westminster,  omitting  the  words  ''  the  Justices 
of,'*  yet,  the  condition  clearly  refers  to  the  writ,  as  it  sets 
out  in  terms  the  ac  etiam  clause,  by  which  Wright  was 
required  to  answer  the  plaintiff  according  to  the  custom  of 
the  King's  Court  of  Common  Bench.    Coupling,  there- 
fore, the  ac  etiam  clause,  as  set  out  in  the  condition,  with 
the  writ  previously  recited  in  the  declaration,  it  is  evi- 
dent that   the  condition  was  meant  to  be  for  Wright's 
appearance  in  the  Court  of  Common  Pleas.    At  all  eventsi 
it  is  sufficiently  alleged  in  substance  in  the  declaration, 
which  states,  that  Wright  was  to  appear  according  to  the 
exigency  of  the  writ,  the  ac  etiam  clause  of  which  exactly 
corresponds  with  the  condition  of  the  bond. 

Mr.  Serjeant  Ludlow,  in  support  of  his  rule. — If  the 
condition  of  the  bond  had  been  set  out  in  terms  as  it 
ought,  the  declaration  would  clearly  have  been  demur- 
rable, according  to  the  case  of  Rencdds  v.  Smith,  where 
the  like  objection  was  raised  on  general  demurrer.  The 
condition,  at  all  events,  ought  to  have  been  set  out  ac- 
cording to  its  legal  effect,  which  was  for  Wrights  appear- 
ance before  our  Lord  the  King,  at  Westminster,  to  answer 
the  plaintiff  in  a  plea  of  trespass ;  and  that  must  of  ne- 
cessity be  taken  to  apply  to  the  Court  of  King's  Bench 
alone;  and,  although  the  ac  etiam,  as  set  out  in  the  condi- 
tion, may  correspond  with  the  writ,  it  cannot  have  the 
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Effect  of  curing  so  palpable  a  mistake  or  omission.     In         1828. 

Impey  v.  Taylor^  the  plaintiff  alleged  in  his  declaration        cropts 

liiat  an  action  had  been  brought,  and  was  depending  in  his  v. 

Majesty's  Court  of  the  Bench,  at  Westminster,  and  it  was 

held  not  to  be  sustained  by  proof  of  a  bill  of  Middlesex; 

as,  by  such  allegation,  the  Court  of  Common  Bench  must 

be  intended :  and  in  Sheldon  v.  Whittaker  {a),  in  an  ac« 

tion  against  the  Sheriff,  on  the  statute  8  Anne,  c.  14,  for 

removing  goods  seized  without  satisfying  the  landlord's 

rent,  the  declaration  stated  the  Jieri  facias  to  have  been 

sued  out  in  the  Court  of  King's  Bench,  and  it  appeared 

in  evidence  to  have  issued  out  of  this  Court :  it  was  held 

to  be  a  fatal  variance.     It  is,  therefore,  necessary  to  set 

out  the  style  of  the  Court  correctly ;  and  here  there  was 

nothing  on  the  face   of  the  declaration  to  connect  the 

condition  of  the  bail-bond  with  the  previous  recital  of  the 

writ.  • 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that,  tak- 
ing the  whole  of  the  declaration  together,  enough  appears 
to  show  that  the  bail-bond  was  taken  for  the  appearance 
of  Wright  in  this  Court.  It  is  so  alleged  in  substance. 
In  Renalils  v.  Smith,  Lord  Chief  Justice  Gibbs  said  (6): 
**  Taking  the  whole  record  together,  to  see  whether  the 
sureties  could  understand  that  this  was  a  bond  requiring 
them  to  render  the  principal  in  the  Common  Pleas,  there 
appears  to  be  nothing  to  shew  that  such  was  the  obliga- 
tion." Here,  however,  enough  appears  to  shew  the  con- 
verse of  that.  At  all  events,  it  is  alleged  in  substance 
that  the  bond  was  conditioned  for  the  appearance  of 
Wright  in  this  Court;  and  that  sufficiently  appears  on  the 
face  of  the  instrument  itself. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  concurred. 


(a)  1  Ry.  &  Mood.  266;  S.  C.  R     yl.  123. 
4  Bam.  &  Cress.  657;  7  Dow.  &         {b)  2  Marsh.  261. 
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Mr.  Justice  Gasglee. — ^The  bond  is  conditioned  for 
the  appearance  of  Wright  before  our  Lord  the  King,  at 
Westminster f  on  the  morrow  of  All  Samls  next  ooming, 
to  answer  the  plabtiff  in  a  plea  oF  trespass,  and  also 
according  to  the  custom  of  the  King's  Court  of  CSms- 
man  Bench;  and,  although  the  words  '*  die  Justices  oT 
are  omitted  in  the  former  part  of  the  clause,  yet  there 
is  sufficient  to  shew  that  this  Court  was  intended*  In 
Renalds  y.  Smith,  the  condition  of  the  bond  was  only  for 
the  appearance  of  G«  S.  before  his  Majesty,  at  We^ 
minster,  which  Lord  Chief  Justice  Gibbs  sdd  could  only 
be  taken  to  point  out  the  Court  of  King's  Bench,  thou^ 
followed  by  the  words  *'  at  Westminster.*' 

Rule  discharged. 


f^^^f??:  Lees  v.  Whitcomb. 

June  14M. 

The  plaintiff  ThIS  was  an  action  of  assumpsit  for  the  breach  of  an 
Mt  in  auumptit  agreement.  The  first  count  of  the  declaration  stated,  tbati 
SVwio'^"!^  °^  ^^f^^^  and  at  the  time  of  making  the  agreement  thercin-aftcr 
written  agree-  mentioned,  the  plaintiff's  wife  was,  and  from  thence  hither- 
to had  been  and  still  was  a  dress-maker  and  nnliiner,  and 
that,  thereupon,  on  the  5th  June,  1826,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would 
receive  the  defendant  into  his  house,  and  find  and  supply 
her  with  board  and  lodging,  and  cause  her  to  be  taught 
the  trade  and  business  of  a  dress-maker  and  milliner  by 
the  plaintiff's  wife,  the  defendant  agreed  and  undertook 
and  promised  the  plaintiff  to  remain  and  continue  with  his 
ment  did  not**'  ^*^®  ^^'  *^®  years  from  the  day  and  year  aforesaid,  for  the 
■upport  a  decU-  purpose  of  learning  the  business  of  a  dress-maker  and  nu*- 

raUon  ctating,       '^'^  *^  •       •    fhp 

thatyinconiider-  liner.    The  plaintiff  then  averred,  that  he,  confiding  m  i^^ 
piidntiff,  at  ^e    defendant's  promise,  received  her  into  his  house,  and  that 

request  of  the 

defendant,  ,^ 

would  receive  her  into  hit  tervice^  and  cause  Jier  to  be  taught  the  butinets  of  «  dress-makff^t 
agreed  to  remain  in  such  service  for  the  space  of  two  years :  nor  was  such  agreement  liindingt  ^^ 
contained  no  engagement  hy  the  plaintiff  or  his  wife  to  teach. 


ment,  signed  by 
the  latter,  viz. 
"  I  hereby 
agree  to  remain 
with  Mrs.  L, 
(the  plaintiff's 
wife)  for  two 
years  from  the 
date  hereof,  for 
the  purpose  of 
learning  the 
business  of  a 
dress-maker, 
SKr.—Held, 


WUITCOMB. 
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she  remained  there  for  a  long  time,  to  wit,  from  the  said        i82d. 

5th  June,  1826,  until  the  14th  April,  1827;  and  that,      "^V     ' 

^  I4EES 

diuing  the  time  she  ao  remained,  the  plaintiff  supplied  her  «. 

with  board  and  lodging  and  other  necessaries ,  and  caused 
her  to  be  taught  by  his  wife  the  trade  and  business  of  a 
dress^-maier  and  milliner  i  that,  although  the  plaintiff  was 
ready  and  willing  to  have  suffered  the  defendant  to  have 
oontinuedfor  theremainder  of  the  two  years,  and  would  have 
supplied  her  with  board,  &c*  and  taught  her  the  trade  and 
business  of  a  a  dress-maker  and  milliner i  yet,  that  the  de- 
fendant did  not,  although  requested  so  to  do,  rem^  or 
Qontinue  with  the  plaintiff's  wife,  or  in  bis  house,  but,  on 
the  contrary  thereof,  before  the  expiration  of  the  said  two 
years^  to  wit,  on  the  said  14th  April,  the  defendant,  with- 
out the  licence  or  consent  of  the  plaintiff  and  his  wife^  or 
either  of  them,  and  against  their  will,  left  the  plaintiff's 
house,  and  the  service  of  him  and  his  wife,  and  continued 
absent,  whereby  he  had  lost  and  been  deprived  of  the 
profits  which  he  would  have  otherwise  derived  from  her 
service  and  assistance. 

The  second  count  was  similar  to  the  first,  with  the  ex- 
ception of  omitting  the  words  ^*  other  necessaries"  after 
those  of  '*  board  and  lodging/'  and  stated,  that  the  plaintiff 
received  the  defendant  into  hb  service,  instead  of  bis  house. 

In  the  third,  the  plaintiff's  wife  was  described  as  a  dress- 
maker  only,  omitting  the  word  '*  milliner. ^^ 

The  fourth  stated,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  receive  her 
into  his  service  and  cause  her  to  be  taught  the  business 
of  a  dress-maker  and  milliner  by  the  plaintiff's  wife, 
the  defendant  agreed  and  promised  the  plaintiff  to  con- 
tinue with  his  wife  for  two  years  from  tlie  5th  June,  1826, 
for  the  purpose  of  learning  the  business;  that  the  plaintiff 
received  the  defendant  into  his  service,  and  that  she  was 
instructed  by  his  wife;  that  the  defendant  stayed  in  his 
service  until  the  14th  April,  1827,  and  refused  to  remain 
afterwards,  or  for  the  remainder  of  the  term  of  two  years. 
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182a  The  fifth  stated,  that,  before  and  at  the  time  of  the  mak- 

ing of  the  agreement  therem-after  mentioned^  the  plaintifTs 
wife  was  a  dress-maker;  and  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  re- 
ceive her  into  his  service,  and  cause  her  to  be  taught  by. 
the  plaintiff's  wife  the  business  of  a  dress-maker^  the  de- 
fendant agreed  to  remain  in  such  service  for  the  spa€^  of 
two  years,  for  the  purpose  of  learning  the  business;  that 
the  plabtiff  received  her  into  his  service,  and  that  she. re- 
mained until  the  14th  April,  18^7;  that  his  wife  taught, 
and  was  ready  to  teach  her  the  business  of  a  dress-maker, 
for  the  remainder  of  the  two  years,  but  that  she  refused 
to  remain  or  continue  with  his  wife,  or  in  the  plamtiff^s 
service,  whereby  he  lost  the  profits  which  he  would  and 
might  have  derived  from  her  service  and  assistance. 

The  sixth  count  was  for  work  and  labour  in  teaching 
and  instructing  the  defendant,  and  for  meat,  drink,  wash* 
ing,  lodging,  &c.  &c. 

To  these  were  added  counts  for  work  and  labour  generally 
by  the  plaintiff  and  his  wife;  and  the  usual  money  counts* 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  Westminster, 
at  the  Sittings  after  the  last  Hilary  Term,  the  plaintiflT 
gave  in  evidence  the  following  agreement  in  writing,  sign- 
ed by  the  defendant. 

"  I  hereby  agree  to  remain  with  Mrs.  Lees,  of  302 
Regent  Street,  Portland  Place,  for  two  years  from  the 
date  hereof,  for  the  purpose  of  learning  the  business  of  a 
dress-maker,  &c.     As  witness  my  hand  this  5th  day  of 

'  *  Amelia  fPTiitcomb,** 

This  agreement  was  attested  by  two  witnesses,  and  the 
plaintiff  proved  that  the  defendant  came  to  his  house  on 
the  day  therein  specified,  and  that  she  quitted  him  on  the 
14th  April  following,  by  which  time  she  had  made  great 
progress  in  learning  the  business  of  a  dress-maker;  and 
that  her  services  were  then  valuable  to  the  plaintiff.     It 
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appear^  that  he  received  no  premium  with  her,  and  that  ^  i828. 
she  resided  with  her  mother,  but  came  to  the  plaintiff's 
house  every  morning  at  eight  or  nine  o'clock,  and  remain- 
ed there  till  ten  at  night,  and  sometimes  so  late  as  twelve 
or  one,  in  which  case  one  of  the  plaintiff's  servants  went 
home  with  her;  and  that,  since  she  had  left  the  plaintiff, 
she  had  commenced  business  on  her  own  account. 

For  the  defendant,  it  was  objected,  that  the  plaintiff  was 
not  entitled  to  recover,  on  three  grounds,— ;/!r«/,  that  there 
was  no  mutuality  in  the  agreement; — secondly ^  that,  even 
if  there  were,  there  was  no  consideration  apparent  on 
the  face  of  it; — and  lastly y  that  neither  of  the  counts  in- 
the  declaration  could  be  supported,  as  the  contract  was 
in  all  of  them  stated  improperly,  and  inconsistently  with 
the  terms  of  the  agreement.  In  point  of  fact,  there  was  no 
contract  or  engagement  on  the  part  of  the  plaintiff  to  teach, 
so  as  to  raise  a  consideraticm  for  the  defendant's  promise 
to  remain.  She  merely  contracted  to  learn,  but  no  one  was 
bound  to  give  her  instruction ;  nor  does  the  agreement  im- 
port that  her  service  was  to  be  beneficial  to  the  plaintiff;  and 
it  cannot  be  inferred,  that  a  person  learning  will  benefit  the 
party  teaching.  A  contract  with  a  dress-maker  and  milliner 
cannot  be  treated  as  a  contract  with  a  dress-maker  only, 
as  the  two  branches  of  business  are  quite  distinct;  nor  was 
there  any  contract  on  the  part  of  the  plaintiff  to  receive 
the  defendant  into  his  house  or  service^  or  supply  her  with 
board  and  lodging,  or  cause  her  to  be  taught  the  business 
of  a  dress-maker,  or  milliner. 

The  learned  Judge,  considering  the  objections  to  be 
well  founded,  directed  a  nonsuit,  reserving  leave  to  the 
plaintiff  to  move  to  set  it  aside,  and  that  a  new  trial  might- 
be  granted,  in  case  the  Court  should  be  of  opinion  that 
the  declaration  could  be  supported  by  the  terms  of  the 
agreement. 

Mr.  Serjeant  Toddy y  in  the  last  Term,  accordingly  ob- 
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1828.  tained  a  rule  nisi.  He  submittedy  thai;,  as  the  plaintiff 
had  taken  the  defendant  into  his  housej  and  she  had  re- 
mained with  him  from  June,  18i26«  to  April,  18^»  the 
agreement  had  been  acted  upon  and  executed ;  that  the 
defendant  having  agreed  to  learn  a  trade  or  business,  a 
contract  to  teach  her  must  be  impliedf  and|  if  the  jdaintiff 
had  refiised  to  do  so,  she  would  have  had  her  remedy  by 
action ;  that  a  contract  on  his  part  to  teach  must  have  been 
made  antecedently  to  the  defendant's  agreeing  to  remain 
with  the  plaintiff*s  wife  to  learn ;  and  that,  whilst  she  con* 
tinned,  the  relation  of  mistress  and  teacher  existed  on  the 
one  hand,  and  that  of  pupil  or  apprentice  on  the  other. 

Mr.  Serjeant  Wilde  now  shewed  cause.  All  the  counts 
but  the J^A  are  wholly  inconsiatent  with  the  terms  of  the 
agreement,  and  that  was  not  supported  by  the  evidence- 
There  is  a  wide  distinction  between  a  contract  to  learn 
and  a  contract  to  serve.  A  schoolmaster  who  receives 
pupils,  takes  them  for  the  purpose  of  instructing  them, 
and  does  not  anticipate  that  they  will  ever  render  him  any 
service,  nor  are  they  bound  to  serve,  their  only  duty  being 
to  learn.  So,  the  being  taught  a  trade  is  an  advantage  to 
the  learner  alone,  but  of  no  benefit  to  the  teacher  or  m^ 
structor ;  and  here,  the  defendant  was  received  by  the  plain* 
tiff  as  a  pupil  or  apprentice,  to  be  instructed  in  the  art  of 
dress-making,  and  not  as  a  servant;  and  yet,  the./^A  count 
avers  the  consideration  to  be  bis  taking  or  receiving  her 
into  his  service.  There  was  not  only  no  contract  for  ser- . 
vice,  but  it  was  not  even  contemplated  by  the  parties,  nor 
can  it  be  inferred  from  the  terms  of  the  agreement^  At 
all  events,  the  consideration  should  have  been  set  out 
correctly  on  the  face  of  the  declaration.  The  object 
of  the  parties  was,  that  the  defendant  should  be  re- 
ceived as  the  pupil  of  the  plaintiff^s  wife,  for  tlie  sole  ob- 
ject of  learning  the  branch  of  business  she  carried  on, 
viz.  that  of  a  dress-maker;  and,  if  the  defendant  had  re- 


IN  THB  NrNTH  YEAR  OF  GEO.  IV. 

mained  with  her  two  years,  her  services  would,  no  doubt,         lB2a 
have  been  valuable  before  the  expiration  of  that  period. 
But  there  is  no  consideration  for  the  defendant's  promise 
or  agreement  to  remain  with  Mrs.  Lees^  either  express,  or 
to  be  implied  from  the  terms  of  the  agreement,  which  is  ab* 
solutely  necessary  since  the  decision  of  the  Court  of  King*s 
Benchin  Wain  v.  WarUers  (a),  which  was  fully  recognised 
and  adopted  in  the  subsequent  cases  of  Saunders  v.  Wake* 
field  (6),  and  Jenkins  v.  Reynolds  (c).     As  the  contract 
was  not  to  be  performed  within  a  year,  the  statute  of  frauds 
requires  not  only  that  it  should  have  been  in  writing,  but 
that  the  whole  of  the  consideration  for  the  promise,  as 
well  as  the  promise  itself,  should  appear  on  the  face  of  the 
instrument,  in  order  to  charge  the  defendant;  and  here,  no 
obligation  whatever  was  imposed  on  the  latter  to  serve  the 
plaintiff,  nor  did  he  himself  engage  or  undertake  to  teach 
her  the  business,  but  she  was  to  remain  with  his  wife  for  the 
purpose  of  being  instructed ;  nor  did  he  sign  the  instru* 
ment  as  a  party  to  be  charged,  but  the  defendant  alone 
algned  it.    The  relation  of  master  and  servant  is  altogether 
distinct  from  that  of  instructor  and  pupil ;  and  here,  as  the 
defendant  merely  agreed  to  remain  with  the  plaintiff's  wife, 
for  the  purpose  of  learning  the  business  of  a  dress-maker, 
ahe  was  under  no  obligation  to  serve. 

Mr.  Serjeant  Taddff,  in  support  of  his  rulCir^Although 
the  fourth  count  may  be  objectionable,  as  the  plaintiff's 
wife  was  described  therein  as  a  dress  maker  and  milliner, 
and  in  the  agreement  as  a  dress-maker  only,  yet  the  plaintiff 
is  entitled  to  recover  on  the  fifth  count.  It  must  beassum* 
ed,  that  the  defendant's  agreeing  io  remain  with  the  plain- 
tiff's wife  for  two  years  was  a  beneficial  service,  and  the 
defendant  could  not  learn  unless  there  were  an  implied 
engagement  or  undertaking  on  the  part  of  the  plaintiff 

(ri)  5  East,  10.        (6)  4  Barn.  &  Aid.  595.        (c)  6  B.  Moore,  86. 
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1828*  ^      to  teach.     The  defendant  was  wholly  unacquainted  with 
the  art  of  dress-making  when  she  first  came  to  the  plain- 
tiff's houscj  and  if  she  bad  remained  for  the  term  of  two 
years,  as  agreed  on,  she  would  have  been  of  great  service; 
as  she  would  have  acquired  a  knowledge  of  the  busbess 
long  before  that  period  had  expired.    The  object  of  the 
parties,  was,  not  that  the  defendant  should  merely  learn 
the  business,  but  that  she  should  remain  for  two  years; 
and  the  word  service,  as  used  in  the  fifth  count,  must  be 
taken  to  apply  to  a  continuing  service,  or  staying  with  a 
person  who  is  to  give  instruction;  as  the  word  remain 
shews  that  the  defendant  was  to  continue  with  her  mis- 
tress for  two  years,  whether  she  had  learnt  the  business 
or  npt,  and  she  might  have  made  herself  mistress  of  the 
art  of  dress-making  in  a  few  months;  and  it  is  manifest 
tliat  she  did  so,  as,  when  she  quitted  the  plaintiff,  she  set 
up  in  business  for  herself.    In  the  case  of  The  King  v. 
The  Inhabitants  of  St.  Margaret's,  King's  Lynn  (a),  it 
was  agreed  that  a  pauper  should  serve  for  four  years,  but 
no  indentures  of  apprenticeship  were  executed,  in  conse- 
quence of  the  poverty  of  his  mother,  and  it  was  held  that  it 
was  a  defective  contract  of  apprenticeship,  and  not  a  con- 
tract of  hiring ;  Mr.  Justice  Bayley  saying,  that,  **  at  the 
time  the  contract  was  made,  the  parties  might  have  con- 
templated the  relation  of  master  and  apprentice,  or  that  of 
master  and  servant.     The  object  held  out  by  the  master 
was,  that  he  would  teach  the  pauper  his  trade,  and  he  was 
to  serve  four  years  for  that  purpose ;  and,  although  the 
object  of  the  pauper  was  to  be  taught,  the  master  only 
agreed  to  teach  him  upon  condition  that  the  pauper  would 
work  for  a  given  time;  and,  in  many  instances,  the  object 
of  the  party  who  hires  himself,  is  to  learn  a  particular 
trade,  and  the  instruction  he  receives  is  a  partial  remuner- 
ation for  his  services:**  and  Mr.  Justice  Hohroyd  said: 

(d)  6  Barn.  &  Cress.  97. 
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"  Mere  service  does  not  constitute  the  relation  of  master  1^28. 
and  servant."  So^  here,  the  word  service  may  equally  apply 
to  a  contract  to  teach^  or  an  agreement  to  learn  a  business; 
and,  although  it  has  been  objected,  that  there  is  ho 
mutuality,  nor  any  thing  to  bind  the  plaintiff  to  teach,  yet 
the  defendant  engaged  to  remain  to  learn  the  business; 
and  her  continuing  with  the  wife  for  two  years  must  be 
considered  beneficial  to  both  parties.  Although  it  has 
been  said,  that  the  plaintiff  is  not  entitled  to  recover,  as 
he  did  not  sign  the  agreement;  yet,  the  signature  by  the 
party  to  be  charged  is  sufficient;  for,  in  Egerton  v.  il/a- 
thetM  (a),  a  memorandum  signed  by  a  party,  whereby  he 
agreed  to  give  a  certain  sum  for  goods,  was  held  sufficient 
to  take  the  case  out  of  the  statute  of  frauds,  although  it 
was  not  signed  by  the  seller,  nor  did  it  express  any  consi^* 
deration  for  the  defendant's  promise,  otherwise  thanbyin^ 
ference  from  his  own  obligation.  The  amount  of  the  con- 
sideration is  wholly  immaterial;  and,  although  the  plaintiff 
may  not  be  deemed  entitled  to  recover  under  the  special 
counts,  he  is,  at  all  events,  entitled  to  a  verdict  on  those 
for  work  and  labour  in  instructing  the  defendant,  or  teach- 
ing her  the  business  of  a  dress-maker,  as  she  was  qualified 
to  set  up  for  herself  before  the  expiration  of  the  two 
years,  for  which  period  she  expressly  agreed  to  remain 
with  the  plaintiff's  wife. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  neither 
of  the  counts  in  this  declaration  were  proved,  and  I  am 
further  of  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover on  the  general  counts  for  work  and  labour:  no  such 
point  was  raised  at  the  trial.  There  is  no  pretence  for  say- 
ing that  any  sum  was  to  be  paid  for  teaching  or  instruct- 
ing the  defendant;  and  it  has  been  admitted  by  my  brother 
Taddffi  that  only  the  fourth  or  fifth  counts  are  applicable 

(a)  6  East,  307. 
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1828.         to  the  plaintifTs  case ;  and  although  it  may  be  said  that 
it  is  of  the  greatest  importance  to  his  establishment, 
that  the  ladies  forming  it  should  know  that  they  are 
bound  to  remain  daring  the  time  stipulated  for,  yet  he 
ought  to  have  procured  such  a  contract  as  would  make 
it  binding  on  both  parties.    This,  however,  is  not  a  con- 
tract of  that  nature,  nor  is  its  meaning  expressed  in  either 
of  the  counts  of  the  declaration.     It  is  quite  clear  that 
the  fourth  count  cannot  be  supported,  as  the  plaintifiTs 
wife  is  therein  described  as  a  dress  maker  and  milliner,  and 
there  is  a  material  distinction  between  those  two  branches 
of  business.    The  one  applies  to  a  person  who  makes  ar« 
ticles  of  dress,  the  other,  to  a  maker  of  caps  and  bonnets, 
or  other  articles  of  taste.     The  art  was  first  introduc- 
ed at  Mila»,  in  Italy ^  from  which  the  term  milliner  is 
derived.    It  appears  to  me  to  be  equally  clear  that  the 
fifth  count  cannot  be  supported,  either  by  the  terms  of  the 
agreement,  or  the  evidence  adduced  at  the  trial.   It  states, 
that,  in  consideration  that  the  plaintiflP,  at  the  request  of  the 
defendant,  would  receive  her  into  his  service^  and  cause 
her  to  be  taught  the  business  of  a  dress'inaker,  she  agreed 
to  remain  in  such  service  for  the  space  of  two  years.    The 
consideration  is  not  truly  stated  in  that  count,  for  there 
is  nothing  in  the  agreement  to  shew  that  the  plaintiff  was 
to  receive  the  defendant  into  his  service;  for  the  words  of 
the  contract  are,  that  she  agreed  to  remain  with  his  wife 
for  two  years,  for  the  purpose  of  learning  the  business  of 
a  dress-maken    There  is,  ccmsequently,  no  such  consider* 
ation  as  is  stated  in  that  count;  for  the  defendant  merely 
engaged  to  remain  widi  the  platntififs  wife  for  two  years, 
to  learn  the  business. 

The  next  ground  of  objection  to  the  plaintiff's  right 
to  recover,  is,  that  tliere  was  no  obligation  on  the  defend- 
ant to  serve.  I  admit  it  is  not  necessary  that  a  person 
must  be  a  servant,  in  the  strict  sense  of  the  word;  it  may 
apply  to  a  hiring  by  contract,  as  well  as  to  a  servitude  by 
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apprenticeship.  The  meaniog  and  application  of  the  word  ]  8^ 
seirant,  was  at  first  limited  to  slaves  or  vassals,  but  it  may 
nov  be  extended  to  a  service  of  any  description.  Here» 
however,  there  was  no  undertaking  by  the  defendant  to 
serre.  It  is  true,  that,  if  a  milliner  were  to  agree  to  take  s 
yoong  lady  into  her  house  for  the  purpose  of  acquiring  a 
knowledge  of  her  business,  and  stipulate  that  she  was  not 
to  leave  her,  and  set  up  against  her  when  she  had  learned 
it,  or  that  she  should  not  quit  until  the  expiration  of  two 
years,  and  the  party  left  and  commenced  business  for  her- 
self before  the  expiration  of  that  period,  an  action  might 
be  maintained  against  her.  So,  if  it  had  been  stated  in  tlie 
dedaiationy  that  the  plaintiff  undertook  to  receive  the  de- 
fendant into  his  house  to  learn  the  busines9  of  a  dress-^ 
maker*  in  consideration  that  she  would  r^nain  with  him 
for  the  space  of  two  years  for  that  purpose,  it  might  have 
been  a  good  consideration,  and  she  could  not  have  left  the 
plaintiff,  or  have  set  up  for  herself,  within  that  period* 
But  it  is  stated  that  the  plaintiff  was  to  have  the  value  of  the 
services  of  the  defendant*  That  is  the  consideration  laid 
in  all  the  counts,  and  there  is  not  a  syllable  as  to  such  ser- 
vice in  the  agreement,  or  by  which  the  defendant  stipu- 
lated to  render  any  service  to  the  plaintiff.  She  might 
have  refused  to  work  at  all*  as  she  was  only  to  remain  with 
the  wile  for  the  purpose  of  learning.  She  was  not  thereby 
to  become  a  servant  or  apprentice,  but  only  to  continue  two 
years;  and  the  breach  in  both  the  fourth  and  fifth  counts 
is,  that  she  left  the  plaintiff's  service  before  the  two  years 
had  expired,  and  that  thereby  the  plaintiff  lost  and  was 
deprived  of  the  benefit  of  her  services.  There  was  no 
consideration  moving  firom  the  plaintiff  to  require  the  de- 
fendant to  serve;  and  I  am  therefore  of  opinion  that  the 
eontract  was  not  proved*  nor  was  it  well  laid  in  either  of 
^  Goimts  of  the  declaration.  The  rule  for  setting  aside 
the  nonsuit  must  therefiure  be  discharged. 
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Mr.  Justice  BurroX7GH  (a).— Since  the  case  of  Wain  v. 
fFiarlierSf  which  has  been  confirmed  by  Saunders  y.  Wake- 
fields  and  Jenkins  v.  ReynoUSf  it  is  quite  clear,  that  the 
consideration  for  the  defendant's  promise  or  undertaking 
should  have  appeared  on  the  face  of  the  agreement  by 
which  she  is  sought  to  be  charged.  None  however  was 
ezpressedi  and  that  appears  to  me  to  be  of  itself  an  answer 
to  the  plaintiff's  right  to  recover. 


Mr.  Justice  Gaselee. — Although  I  felt  considerable 
difficulty  at  first,  yet  it  is  not  now  so  strong  as  to  induce 
me  to  differ  from  the  opinions  expressed  by  my  Lord  Chief 
Justice,  and  my  Brother  Burroughs  The  declaration 
might  have  been  differently  framed ;  the  service  in  the  fifth 
count  is  alleged  as  a  general  service,  and  not  as  a  service 
for  the  purpose  of  teaching  the  defendant  the  business  of  a 
dress-maker. 

Rule  discharged. 
{a)  Mr.  Justice  Park  declined  givinf^  any  opinion. 


^^^>  Hills  v.  Street. 

June  loth, 

A  broker  having  1  HIS  was  an  action  of  assumpsit  for  money  had  and 

der  adiMMifor  ceived^  brought  to  recover  from  the  defendant,  a  broker, 

d2he?dmeT'  the  sum  of  19/.  5*.,  which  the  plaintiff  alleged  he  had 

and  that  the  bro-  paid  to  the  defendant  for  his  charges  on  levying  a  distress 

remoTe  or  tell;  for  refit  on  the  plaintiff's  goodsj  and  which  charges   he 

SterreqiS»d  Contended  were  illegal  and  excessive. 

the  tenant  to 
sign  written 

requeits  from  time  to  time,  by  which  he  also  engaged  to  pay  the  chargei  of  the  levy,  and  the  ex- 
penses of  keeping  a  man  in  possession.  The  goods  were  not  removed,  and  the  broker  applied  Ibi 
and  obtained  those  charges,  but  the  tenant  objected  to  the  amount,  as  well  as  to  the  sum  aUeged  tc 
be  due  for  rent: — Held,  that  the  payment  by  the  tenant  was  not  a  voluntary  payment,  and  that,  ii 
the  charges  were  illegal  or  excessive,  he  might  recover  them  back  in  an  action  foe  money  haid  an^ 
received. 
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At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westmin-  1828. 
Bier^  at  the  Sittings  after  the  last  Michaelmas  Term,  it  ap- 
peared, that,  on  the  S8th  April,  1827,  the  defendant,  as 
the  broker  of  one  ElweSy  distrained  on  the  plaintiff's 
goods  for  2301.  Ids.,  alleged  to  be  due  from  the  plaintiff 
to  Ehces,  for  seven  quarters*  rent  of  a  house  occupied  by 
the  former,  in  Upper  RcUhbone  Place;  that  the  defend- 
ant put  a  man  in  possession,  and,  before  the  expiration  of 
the  five  days  allowed  for  replevying,  the  plaintiff,  having 
previously  alleged  that  six  quarters'  rent  only  were  due, 
as  he  was  entitled  to  have  a  deduction  made  for  ex- 
penses incurred  and  paid  by  him  in  consequence  of  a 
fire  which  had  lately  happened  on  the  premises,  and  for 
which  expenses  his  landlord  was  liable,  sent  a  request  to 
the  defendant  that  the  man  might  remain,  to  which  the 
defendant  acceded,  on  the  terms  of  the  plaintiff's  signing 
a  request  in  writing,  drawn  by  the  defendant,  by  which 
the  plaintiff  was  to  engage  to  pay  the  charges  for  levy- 
ing the  distress,  and  the  expenses  of  keeping  the  man  in 
possession;  and  on  the  plaintifi^s  acceding  to  those  terms, 
and  signing  the  paper,  the  defendant  allowed  the  goods  to 
renaaSn  on  the  premises.  The  plaintiff  having  signed 
three  other  similar  requests,  drawn  by  the  defendant,  and 
the  rent  not  having  been  satisfied,  he,  on  the  18th  May^ 
on  the  application  of  the  defendant,  paid  him  8/.  5$.  for  his 
commission,  as  a  broker,  for  taking  an  inventory  and  va- 
luing the  goods  distrained  for  S30/.  10^.,  being  at  the  rate 
of  5/.  for  the  first  hundred,  and  21.  \0s*  for  every  hundred 
after;  and  also  the  sum  of  4/.  4tf.  for  the  expenses  of  keep<^ 
ing  the  man  in  possession  twenty-one  days,  at  the  rate  ol 
4«#.  per  day;  and  the  further  sum  of  12.,  for  drawing  the 
form  of  the  above  four  requests,  being  at  the  rate  of  5^. 
each;  and,  on  the  11th  June,  (the  plaintiff  having  in  the 
interim  signed  four  other  requests  drawn  by  the  defend- 
ant, desiring  him  not  to  remove  or  sell  the  goods),  he 
paid  the  latter  4/.  ids.  for  the  expenses  of  keeping  the  man 

VOL.  II.  H 
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1828.  in  possession ;  and  he  had  a  full  knowledge  of  all  the  facts 
attending  the  distress,  before  the  payments  were  made, 
and  his  sole  object  was,  that  the  goods  should  not  be 
removed  from  the  premises,  or  sold ;  and  the  defendant 
allowed  them  to  remain  for  the  sole  purpose  of  accom- 
modating the  plaintiff;  and  he  was  consequently  entitled  to 
a  fair  remuneration  for  his  trouble  and  indulgence. 

The  Court  recommended  a  siet  processus  ;  but  the  par- 
ties haying  refused  to  accede  to  it — 

Mr.  Serjeant  Andrews  was  now  about  to  shew  cause, 
when  he  was  stopped  by  the  Court,  who  called  on 

Mr.  Serjeant  Wilder  to  support  his  rule. — The  pay- 
ments made  by  the  plaintiff  to  the  defendant,  for  his 
charges  in  levying  the  distress,  and  forbearing  to  sell  the 
goods  distrained,  were,  under  the  circumstances,  volun- 
tary payments,  and  cannot,  at  all  events,  be  recovered  back 
in  an  action  for  money  had  and  received :  for  in  lAndon  v. 
Hooper  (a),  it  was  held,  that  such  an  action  did  not  lie,  to 
recover  back  money  paid  for  the  release  of  cattle  taken 
damage  feasant,  although  the  distress  were  wrongful,  on 
the  grounds,  that  the  law  had  provided  two  specific  reme- 
dies for  trying  questions  of  this  description,  namely,  an  ac- 
tion of  replevin,  or  of  trespass;  and  here  the  plaintiffmight 
and  ought  to  have  replevied.  In  Knibbs  v.  HaU{b), 
where  a  party,  threatened  with  a  distress  for  rent,  paid  a 
larger  sum  than  it  afterwards  appeared  was  due, — Lord 
Kenyon  was  of  opinion,  that  this  could  not  be  deemed  a 
payment  by  compulsion,  as  the  party  might,  by  a  replevin, 
have  defended  himself  against  the  distress ;  and,  therefore, 
that  after  a  voluntary  payment,  so  made,  he  should  not  be 
allowed  to  dispute  its  legality.  Here,  it  is  evident  that 
the  plaintiff  only  contemplated  the  means  by  which  he 

(«i)  Cowp.  414.  (6)  1  Eap.  Rep.  84. 
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should  be  enabled  to  pay  the  landlord  his  rent,  and  his         ^^^* 
requesting  the  defendant  to  allow  a  man  to  remain  in  i)os- 
session,  shews  that  he  never  intended  to  replevy ;  and  the 
broker  ought  to  be  paid  for  his  trouble  in  postponing  the 
sale  of  the  goods,  and  not  removing  them  from  the  pre- 
mises.    The  rent  must,  at  all  events,  have  been  satisfied 
by  the  plaintiff,  as  well  as  all  reasonable  expenses  attending 
the  distress.    The  payments  made  by  him  to  the  defendant 
were  not  to  obtain  possession  of  the  goods,  or  to  have  them 
re*delivered,  but  to  prevent  their  sale  or  removal;  and 
Lord  Kenyonis  stated  to  have  said,  in Fulhamv.  Doum (c), 
that,  where  a  voluntary  payment  is  made  of  an  illegal  de- 
mand, the  party  knowing  the  demand  to  be  illegal,  with- 
out an  immediate  and  urgent  necessity,  as  for  the  redemp- 
tion or  preservation  of  person  or  goods,  it  is  not  the  subject 
of  an  action  for  money  had  and  received.    Here,  however, 
the  demand  was  not  only  legal  and  reasonable,  but  the  act  of 
the  defendant  in  delaying  the  sale  or  removal  of  the  goods, 
at  the  solicitation  of  the  plaintiff,  was  rightful.     The  de- 
fendant, as  a  broker,  was,  at  all  events,  entitled  to  reason- 
able charges  for  the  expense  and  trouble  incurred  in  levy- 
ing in  the  first  instance,  and  the  charge  for  making  an  in- 
ventory and  valuing  the  goods  was,  so  far  from  being  ex- 
orbitant, a  fair  and  reasonable  charge.     A  sheriff,  who  le- 
vies under  a  fieri  facias  is  entitled  to  5  per  cent,  on  the  first 
hundred,  and  2k  per  cent,  for  every  hundred  after,  although 
be  does  not  proceed  to  a  sale ;  and  the  defendant  was  equal- 
ly entitled  to  make  such  a  charge.     It  would  be  most  un- 
just and  oppressive  on  a  tenant,  if  a  broker  were  com- 
pelled to  sell  goods  distrained  on  for  rent  within  the  five 
days  allowed  by  law ;  and  here,  although  it  appeared  that, 
on  the  plaintiff**s  objecting  to  the  amount  of  the  defendant's 
charges,  he  said  that  the  law  allowed  them,  and  he  would 
have  them ;  yet  they  were  incurred  at  the  express  request 
of  the  plaintiff,  and  he  had  full  knowledge  of  all  the  cir- 

(c)  6  Esp.  Rep.  26,  h. 
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1828.  cumstances  attending  the  distress,  and  the  situation  in 
which  he  was  placed }  and,  as  the  goods  would  have  been 
ttltimately  sold,  if  he  had  not  wrongfully  prerented  their 
removal,  by  refusing  admittance  to  the  person  who  had 
previously  remained  in  possession,  and  who  had  gone  out 
for  a  caravan^  for  the  purpose  of  removing  them,  he  is  not 
entitled  to  favour  or  indulgence. 

Lord  Chief  Justice  Best. — lam  of  opinion,  that,  although 
the  defendant  ought  to  be  allowed,  all  reasonable  expenses 
for  levying  the  distress,  as  well  as  for  making  the  inventory 
and  valuing  the  goods,  yet  such  allowance  would  not  turn 
the  scale  in  his  favour,  as  the  Prothonotary  has  stated  to 
us,  that,  in  case  the  plaintiff  had  replevied,  the  utmost  he 
would  have  allowed  on  taxation  of  costs  for  the  defendant's 
charge  as  a  broker  in  levying  the  distress,  would  not  have 
exceeded  the  sum  of  one  guinea.  The  rule  for  a  nonsuit 
must  consequently  be  discharged.  If  it  were  made  ab- 
solute, the  parties  would,  in  all  probability,  be  put  to  the 
expense  of  another  trial,  and  we  ought  not  to  indulge  an  j 
angry  feelings,  which,  in  the  end,  might  have  the  effect  oF 
ruining  both.  Although,  in  strictness,  the  Jury  might  be 
warranted  in  making  the  allowance  to  the  man  who  re* 
mained  in  possession,  yet  if  the  plaintiff  had  replevied,  and 
defended  himself  against  the  distress,  such  charges  would' 
not  have  been  incurred ;  and  he  might  have  replevied,  and 
there  was  no  evidence  to  shew  that  he  had  abandoned  his 
intention  of  so  doing.  But  it  has  been  said,  that  the  pay- 
ments made  by  the  plaintiff  to  the  defendant  must  be  con- 
sidered as  voluntary  payments,  and  consequently  that  they 
cannot  be  recovered  back  in  an  action  for  money  had  and 
received.  But  I  am  of  opinion,  that,  under  the  circum- 
stances in  which  they  were  made,  they  cannot  be  treated 
as  voluntary,  but  rather  as  compulsory  payments.  What 
are  the  facts?  The  defendant,  a  broker,  was  in  posses- 
sion of  the  plaintiff's  goods,  under  a  distress  for  rent  due 
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from  the  latter  to  his  landlord*  I  do  not  say  that  the  bro*  1^^- 
ker  was  bound  to  remove  them  at  once,  or  sell  them  within 
the  time  prescribed  by  law ;  but  the  plaintiff,  being  in  pecu* 
niary  diflSculties,  and  anxious  that  the  goods  should  not  be 
removed  or  sold,  applied  to  the  defendant  for  further  time 
to  be  allowed  hun  to  procure  his  landlord  the  rent ;  on  which 
the  broker  required  the  plaintiff  to  sign  a  request  in  writ- 
ing not  to  sell,  but  to  allow  the  man  to  remain  in  possession; 
which  request  the  defendant  required  to  be  renewed  from 
time  to  time  ^  and  the  plaintiff  thereby  engaged  to  pay  the 
charges  of  levying  the  distress,  and  keeping  the  man  in 
possession.  If  the  plaintiff  had  not  paid  those  charges, 
it  is  evident  that  the  defendant  would  have  proceeded 
to  a  sale  of  the  goods.  The  payments,  therefore,  were 
forced  from  the  plaintiff,  under  an  apprehension  that  his 
goods  would  be  sold.  It  is  impossible  to  say  that  pay- 
ments made  under  such  circumstances  can  be  considered 
as  voluntary  payments ;  and,  if  they  were  not,  the  plaintiff 
was  entitled  to  recover  back  whatever  sums  were  impro* 
perly  obtained  by  the  defendant,  and  which  exceed  in 
amount  the  sum  found  by  the  Jury.  Although  it  has  been 
said,  that  this  action,  being  fbr  money  had  and  received, 
cannot  be  maintained,  on  the  authority  of  ZiWon  v.  Hooper^ 
yet,  that  case  is  altogether  distinguishable,  as  it  only  de- 
cides, that  an  action  for  money  had  and  received  does  not 
lie  to  recover  back  money  paid  for  the  release  of  cattle 
damage  feasant,  although  the  distress  were  wrongful ; — on 
the  grounds,  that  where  the  party  has  another  and  a  better 
remedy,  or  can  obtain  a  greater  advantage  by  pursuing  a 
different  course,  as  by  bringing  an  action  of  replevin, 
where  the  question  would  be  raised  on  the  record ;  or,  if 
he  do  not  choose  to  replevy,  to  make  tender  of  amends, 
and  then  bring  trespass  for  taking  his  cattle ;  yet  here, 
neither  replevin  nor  trespass  could  be  maintained,  as  the 
goods  were  never  removed  from  the  premises;  and  Lord 
Mansfield,  in  that  case,  confined  his  observations  to  in- 
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1828.  stances  where  a  party  might  have  a  remedy  in  another 
form  of  action.  In  this  case,  the  plaintiff's  only  remedy 
was,  by  an  action  for  money  had  and  received,  by  which 
he  was  entitled  to  recover  back  from  the  defendant,  the 
payments  which  were  made  to  him  under  duress  (a),  or  an 
apprehension  that  his  goods  would  be  removed  and  sold, 
if  the  charges  made  by  the  defendant  were  not  complied 
with  and  satisfied. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh,  con- 

« 

curred. 

Mr.  Justice  Gasblee. — I  considered,  at  the  trial,  that 
the  broker  was  the  agent  of  the  landlord,  and  that,  if  the 
plaintiff  had  replevied,  the  defendant  would  have  had  no 
right  to  demand  those  charges.  The  expenses  of  keep- 
ing the  man  in  possession,  the  Jury  allowed,  as  being 
reasonable ;  but  the  defendant,  acting  as  broker,  must  be 
considered  as  a  public  officer,  and  having  a  pubUc  duty  to 
perform ;  and  although  he  might  grant  an  indulgence  to 
the  plaintiff,  by  postponing  the  sale  of  his  goods,  he  had 
no  right  to  insist  on  the  payment  of  any  charges  he  might 
think  proper  to  make  for  such  forbearance.  He  charged 
2L  for  drawing  eight  requests,  which  were  similar  to  one 
another,  with  the  exception  of  the  dates;  and  as  the  goods 
were  not  removed  from  the  premises  or  sold,  the  plaintiff's 
only  remedy  was  by  an  action  for  money  had  and  received. 

« 

Rule  discharged. 

(a)  See  Astley  v.  ReynoUls,  2  Str.  915. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  105 

1828. 

GuLLT  and  Otben  r.  The  Bishop  of  Exeter  and  Friday, 

DOWLING.  -^""^  '"'*• 

\£UARE  impedii.     The  declaration  stated^  that  one  infmareimpe^ 
Rickard  Roberts,  on  the  23d  May,  1603,  was  seised  of  snUsdMian- ' 
the  adrowaon  of  the  rectory  and  parish  church  of  Berry-  ^Jl^'J^^I^^ 
marber,  in  the  county  of  Devon,  in  gross  by  itself,  as  of  Towion,  com- 
fee  and  right;  and  that,  being  so  seised,  he,  on  the  23d  isos,  and  which 
Ma^,  1609,  presented  one  William  Herle;  that,  on  the  25th  J^^^^ 
December,  1622,  Roberts  died  so  seised,  and  intestate;  deed  of  1678. 

,  ,    ,         ,  ,,  ,  .n     The  defendants 

that  the  advowson  descended  and  came  to  Mary,  the  wife  claimed  under  % 
of  ThomoM  Westcoti,  Jane,  the  wife  of  William  Sqmre,  ezccvSeirby  the' 
Prudence,  the  wife  of  John  Amory,  and  Grace,  the  wife  ^J^^/^. 
of  Francis  Isaac,  as  the  daughters  and  co-heirs  of  the  said  Tened  every 
Riekard  Roberts,  deceased ;    that,  whilst  they  were   so  Sbn  in  the  de- 
seised,  €iz.  on  the  17ih  January,  1630,  the  church  be-  ^"?^;i^,e. 
came  Tacant  by  the  death  of  Herle;  that  the  four  co-par-  ▼«"!  ?*««•  ^ 

...  .  The  Cowt|  after 

ceners  not  agreeing  jointly  to  present,  it  belonged  to  West'  nonsuit  and  a 
coit  and  Mary  his  wife,  in  right  of  the  said  Mary,  as  ^^^  tM^n^ 
ddest  daughter  of  Roberts,  to  present ;  and  that,  on  the  ^^^^  ^  ^ 
said  17th  January,  1630,  they  presented  one  George  plead  iererai 
WesUoti;  that  the  first  turn  descended  to  one  Richard  ordered  twenty- 
Um,  the  son  o{Mary  HiU,  the  daughter  oi  Mary  West-  '^tZt!^J^ 
coU;  that  the  second  turn  descended  to  Christopher  Squire,  eventually  con- 

^'    finedthe  defend- 

the  son  of  Jane  Squire;  that  the  third  turn  descended  ant  to  two  only, 
from  Prudence  Amory  to  William,  her  son,  and  from  him  J^s^iJale  va- 
to  Frances  Gibbon  and  Prudence  Barnes,  his  daughters;  ^jj;*^^*'^*^ 
and  that  the  fourth  turn  descended  to  Robert  Isaac,  the 
son  of  Grace  Isaac;  that,  on  the  10th  July,   1674,  the 
church  became  vacant  by  the  death  of  George  Westcott 
(the  first  incumbent  after  the  descent  in  C07parcenary); 
that,  on  the  11th  July,  1674,  Grace  Westcott  present- 
ed Thomas  Westcott,  lawfully,  or  usurping  upon  Jane 
Sqmre,  it  not  being  the  Westcotts*  turn  to  present ;  that, 
OQ  the  10th  September,  1674,  tke  church  became  vacant 
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by  the  death  of  Thomas  Westcoit  (the  second  incumbent 
after  the  descent  in  co-parcenary) ;  that,  on  the  S4>th  Sep- 
tember ^  1674,  one  Henry  Gibbon  and  Frances  his  wife,  in 
right  of  the  said  Frances^  presented  Henry  Chichester i 
that,  on  the  S9th  Aprils  1672,  one  Robert  Isaac y  by  deed* 
poll,  granted  to  Lewis  Stevings,  and  his  heirs,  one  fourth 
part  or  purparty  of  or  in  the  adyowson,  in  consideration 
of  twenty  shillings,  and  of  true  and  faithful  senrioe,  and 
for  divers  other  considerations;  that  Lewis  Stevings  died 
seised  of  the  purparty,  leaving  John  Stevings  and  Richard 
Stevings t  his  s<ms,  him  surviving ;  that  the  purparty  de- 
scended to  John  Stevings f  as  son  and  heir  of  Lewis  Stev- 
ings, who  thereupon  became  seised;   that,  on  the  5th 
January,  169i),  John  Stevings  granted  the  next  avoidance 
to  Henry  Chichester,  the  incumbent,  by  indenture  deliver- 
ed to  him,  and,  therefore,  that  it  was  not  in  the  possession 
of  the  plaintiffs,  but  that  they  had  the  counter-part,  which 
they  were  ready  to  produce;  that,  on  the  1st  November, 
1714,  the  church  became  vacant  by  the  death  of -Hiwry 
Chichester  (the  third  incumbent  after  the  descent  in  co- 
parcenary); that,  on  the  8th  November,  1714,  Sir  Nicho- 
las Hooper  presented  Edward  Chichester,  by  usurpation 
on  the  representatives  of  Henry  Chichester,  the  grantee 
of  that  avoidance;  that,  on  the  1st  June,  1719,  John  Stev- 
ings died,  having  by  his  will,  dated  the  10th  August,  1705, 
devised  the  purparty  to  his  brother  Richard,  if  he  should 
be  living  at  the  time  of  the  testator's  death,  and,  in  case  of 
the  death  of  Richard,  to  his  children,  as  tenants  in  com- 
mon; thsit  Richard  died,  leaving  six  daughters ;  and  that 
they  and  their  husbands,  in  right  of  their  wives,  became 
seised  as  tenants  in  common;  that,  on  the  1st  Septem- 
ber, 1719,  John  Bowen,  one  of  the  husbands  of  the  six 
daughters  of  Richard  Stevings,  died;  and  that,  on  the^th 
December,  1719,  the  widow  of  Bowen  and  her  five  sisters 
and  their  husbands,  by  indenture,  duly  enrolled  in  the  High 
Court  of  Chancery,  granted  the  purparty  to  Robert  Inclc- 
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dan  and  Edward  FairehUd;  that  a  fine  was  to  be  levied  to 
the  use  of  Mautuell  and  Andrews,  two  of  the  husbands  of 
the  daughters  of  Stevings, — and  Ineledon,  and  FairehUd, 
intrust  for  sale,  after  suffering  a  recovery  of  other  premises, 
and  which  recovery  was  duly  suffered ;  that,  in  Hilary 
Term,  6  Geo*  I,  a  fine  was  duly  levied  between  Robert 
Indedon  and  Edwefrd  Fairchild,  plaintiffs,  and  Bowen, 
widow,  and  others,  deforciants;  that  Fairchild  died  seised, 
leaving  Maunsell,  Andrews,  and  Incledon  him  surviving ; 
that,  on  the  10th  and  Uth  November,  1731,  by  deeds  of 
lease  and  release  of  that  date,  the  purparty  was  conveyed 
by  MaunseU,  Andrews,  and  Incledon,  to  John  Davie  f 
that,  OD  the  1st  January,  1770,  John  Davie  died,  leaving 
John,  his  eldest,  and  WiUiam,  his  second  son;  and  that, 
by  his  will  of  the  13th  June,  1760,  he  devised  the  next 
turn  to  his  son  WiUiam*,  and  that  the  reversion  of  the  pur« 
party  descended  to  Jolin  Davie,  as  the  eldest  son  and  heir; 
that,  on  the  23d  and  g4th  April,  1777,  by  deeds  of  lease 
and  release  of  that  date,  William  Davie  granted  his  next 
turn  to  his  elder  brother,  John  Davie;  that,  on  the  ^ 
January,  1790,  John  Davie  died  seised,  having,  by  his 
will  of  the  2d  September,  1 788,  devised  the  purparty  to 
Joseph  Davie,  his  son;  that,  on  the  5th  May,  1731,  the 
church  became  vacant  by  the  death  of  Edward  Chichester, 
and  that  Jijr^ar(/  Hill  presented  Robert  Bluett  (being  the 
second  presentation  in  respect  of  the  first  turn,  under 
Mary  Westcott,  the  eldest  coparcener);  that,  on  the  S7th 
February,  1749,  the  church  became  vacant  by  t)ie  death 
of  Robert  Bluett,  and  that  James  Pearse  and  Mary  his 
wife,  presented  John  Seddon,  as  in  second  turn,  lawfully, 
or  by  usurpation  upon  persons  entitled  under  Jane  Squire, 
the  second  coparcener;  that,  on  the  4th  February, 
1780,  the  church  became  vacant  by  the  death  of  John 
Seddon;  and  that  Thomas  Edwards  presented  Powell 
Edwards,  as  in  his  turn,  lawfully,  or  by  usurpation  upoir 
persons  entitled  under  Prudence  Amory,  the  third  copar- 
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1628.         cener;  that,  on  the  6th  Jvly^  18 1 4,  one  Joseph  Dtmie 
Gully        ^"^^  Joseph  Davie  Basseti),  granted  the  next  ayoidance  to 
r.  William  Slade  Gutty;  that,  on  the  15tb  March,  1816, 

EzxTER.^  GuUy  made  his  will,  and  thereby  devised  the  next  avoid- 
ance to  the  plaintiffs,  and  appointed  Jenefer  GuUy,  Anne 
Pawne  GuUy,  Samuel  Thomas  Gutty,  and  Peter  Thmat 
Gutty f  his  executrixes  and  executors ;  that  William  Slade 
GuUy  died  on  the  16th  November,  1816;  and  that,  on  the 
5th  April,  18S5,  Samuel  Thomas  Gutty  proved  his  wiil, 
and  assented  to  the  bequest  of  the  next  presentation  to 
the  plaintiffs ;  that,  on  the  30th  pdober,  1825,  the  church 
became  vacant  by  the  death  of  PoweU  Edwards^  the  last 
incumbent,  being  the  first  avoidance  after  the  grant  to 
William  Slade  Gully,  and  that  such  vacancy  still  exists; 
whereby  it  belonged,  and  now  doth  belong,  to  the  plaintiffs 
to  present  a  fit  person  thereto;  but  that  the  defendants 
will  not  permit  them,  but  unjustly  hinder  them  from  so 
doing. 

To  this  declaration,  the  defendants  pleaded  the  following 
forty'ihreepleM,  viz. — First,  that  the  deed-poll  of  the  29th 
April,  1672,  wad  not  the  deed  of  Robert  Isaac;— Second, 
that  he  did  not  grant  by  deed-poll ; —  Third,  that  he  did  not 
grant  for  the  considerations  mentioned  in  the  deed-poll;— 
Fourih,  that  the  consideration  of  twenty  shillings  was  not 
paid,  nor  service  performed  to  Isaac,  nor  was  the  grant  made 
bond  fide  for  those  and  the  other  considerations  mention- 
ed in  the  deed ; — Fifth,  that  Isaac  was  a  lunatic,  insane, 
and  incapable  of  granting  by  deed-poll; — Sixth,  that  the 
deed-poll  was  made  for  the  purpose  of  defrauding  those  who 
should  purchase  the  purparty,  and  that  Isanc  conveyed 
the  purparty  by  marriage  settlement  of  the  4th  Apni^ 
169S,  (under  which  the  defendant  Dowling  deduced  his 
title); — Seventh,  that  Lewis  Stevings  did  not  die  seised 
of  the  purparty,  leaving  his  sons  John  and  Richard  him 
surviving; — Eighth,  that  the  purparty  did  not  descend 
to  John  StevingSf  as  son  and  heir,  nor  did  he  become 
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; — Ninth,  that  the  grant  of  the  next  avoidance, 
hjJohn  SteiHngs  to  Henry  Chichester,  was  not  his  deed ; — 
Tenth,  that  the  indenture  delivered  by  John  Stevings  to 
Henry  Chichester  was  not  sealed; — Eleventh,  that  John 
Stevings  did  not  grant  by  indenture  to    Chichester; — 
Twelfth,    that  Jofin    Stevings  did  not   make  a  will; — 
Thirteenth,  that  he  did  not  devise; — Fourteenth,   that 
the  six  persons  mentioned  as  the  daughters  of  Richard 
Stevings  y/rere  not  children  and  the  only  children  o{  Richard 
Stevings  f — Fifteenth,  that  the  six  daughters  of  Richard 
Stevings  were  not  married  to  their  supposed  husbands;— 
Sixteenth,  that  the  six  daughters  and   their  husbands 
were  never  seised  of  the  purparty; — Seventeenth,  that 
there  was  no  record  of  the  fine  of  Hilary  Term,  6  Geo.  1 ; 
— Eighteenth,  that  the  fine  was  not  declared  to  enure 
to  tlie   use  of  Maunsell,  Andrews^  Incledon,  and  Fair^ 
child; — Nineteenth,  that  Fair  child  did  not  die  seised,  leav- 
ing MaunseU,  Andrews,  and  Incledon  him  surviving; — 
Twentieth,  that  the  indentures  of  lease  and  release  of  the 
10th  and  11th  November,  1731,  were  not  the  deeds  of 
MaunseU,  Andrews,  and  Incledon; — Twenty-first,  that 
nothing  passed  by  the  said  indentures; — Twenty-second, 
that  John  Davie  did  not  make  his  will,  in  manner  and  form 
as  ia  the  declaration  alleged; — Twenty-third,  that  he  did 
not  devise  the  next  turn  to  his  son  William; — Twenty- 
fourth,  that  the  purparty  did  not  descend,  nor  any  re- 
versionary interest  therein,  to  John  Davie.i  the  son; — 
Twenty-fifth,  that  the  deeds  of  lease  and  release  of  the 
23d  and  24th  April,  1777,  were  not  the  deeds  of  William 
Davie] — Twenty-sixth,  that  nothing  passed  by  the  said 
indentures; — Twentyrseventh,  that  John  Davie,  the  son, 
did  not  die  seised; — Twenty-eighth,  that  he  did  not  make 
.a  will; — Twenty-ninth,  that  he  did  not  devise; — Thirtieth, 
that  the  grant  of  the  6th  July,  1814,  was  not  the  deed  of 
Joseph  Davie; — Thirtyfirst,  that  he,  Joseph  Davie,  did 
not  grant  the  next  avoidance  to  William  Slade  GuUy;^^ 
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1828.         Tkiriy^econd,  that   WiUiam  Slade  GuUy  did  not  make  a 

^"^^      will;— r*ir/y^Afrrf,  that  he  did  not  devise;— TAirty- 

^u  Jw    ^  fourth,  that  he   did  not   assent  to  the   bequest  before 

The  OlSDOp  Of     "  ,  •mwT'rw  CHI    J 

EXETER.  action  brought;— TAfr/y;^*,  that  neither  Wtlkambme 
GuUyj  nor  any  of  his  ancestors,  nor  any  person  under 
whom  he  claims,  after  the  said  Robert  IsaaOt  were,  or  was 
seised  of  the  purparty :— without  this,  that  the  pUintifli 
became  or  were  possessed  of  the  next  avoidance  and  riglit 
of  preeenUtion,  on  the  death  of  Powell  Edwards,  in  man- 
ner and  form  as  in  the  declaration  alleged;— TOWy- 
rixth,  that  the  grant  of  the  20th  December,  1719,  was  not 
the  deed  of  Bowen's  widow  and  her  five  sisters  and  their 
husbands;— rAiWy^er^if A,  that  they  did  not  grant  to 
Jncledon  and  Fairchild  by  that  AeeA-y—Thirty-eigkih, 
that  nothing  passed  by  the  said  deed  from  Bowen  and  her 
five  sisters  and  their  husbands,  to  Incledon  and  Fairchild; 
—  Thirty^ninth,  that  there  was  no  record  of  the  recovery 
alleged  in  the  declaration  to  have  been  suffered  prenously 
to  the  fine  of  6  Geo.  1  ^—Fortieth,  a  special  plea,  in  which 
the  will  oiJohn  Dame,  of  the  2d  September,  1 788,  was  set 
out,  to  which  the  plaintiff  replied,  and  the  defendants  de- 
murred to  the  replication ,— Forty-first,  that  the  purparty 
did  not  descend  to  William  Amory,  as  son  and  heir  of  Pm- 
dence  Amory ;— Forty-second,  that  Jenefer  Gutty,  Anne 
Powne  GuUy,  Samuel  Thomas  Gully,  and  Peter  Thomas 
Gully,  never  were  executrixes  and  executors  of  WiUiam 
Slade  Gutty;— md  tho  Forty 4hird,  or  last  pica,  admitted 
the  title  of  Robert  Isaac,  «nd  set  out  the  defendant's  title 
under  the  nrarriage  settlement  (A  the  4i^  April,  1692,  and 
traversed  that  the  purparty  was  granted  or  passed  by  the 
deed^l  oi  Robert  Isaac,  in  1672,  to  LeuAs  Sfevings^ni 
his  heirs. 

The  declaration  was  delivered  in  HUary  Term,  18^6, 
and,  after  several  applications  by  the  defendants  for  time 
to  plead,  thirty-five  pleas  were  put  in  under  a  rule  to  plead 
several  matters,  in  consequence  of  which,  the  plaintiffs 
amended  the  declaration  twice,  the  last  amendment  having 
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been  made  in  Hilary  Term,  l&i7.    The  defendants,  then,      J^J 

viz.  on  the  5th  February  in  that  Term,  obtained  leave  to        gullt 

plead  de  novo,  and  put  in  eight  additional  pleas,  but  with-    ^^^^  bmiop  of 

out  obtaining  a  new  rule  to  plead  such  several  matters.       Bxbtbr. 

The  plamtiffs  having  obtained  several  orders  for  time  to 

reply,  they  ultimately  made  up  the  issue  and  took  the 

cause  down  to  trial  at  Exeter,  at  the  Spruig  Assizes,  1827, 

when,  it  being  objected  (among  other  things)  that  the  will  of 

Join  Sievinge  did  not  convey  a  fee  in  the  purparty  to  the 

children  of  JRichard,  and  that  an  advowson  in  gross  would 

not  pass  under  the  word  tenement  in  the  will — Mr.  Justice 

Park  dii^cted  a  nonsuit;  which,  in  Trinity  Term,  18S7, 

the  Court  ordered  to  be  set  aside,  and  that  a  new  trial 

should  be  granted. 

Mr.  Serjeant  Wildey  in  the  same  Term,  viz.  on  the  SOth 
June,  obtained  a  rule  nisi  to  discharge  the  rule  to  plead 
several  matters,  or  that  several  of  the  pleas  might  be 
struck  out  or  set  aside,  or  that  the  declaration  might  be 
amended;  and,  on  Mr.  Seijeant  Edward  Lawes,  being 
about  to  shew  cause,  it  was  consented,  that  the  whole  of 
the  pleadings  should  be  referred  to  Mr.  Justice  Gaselee 
at  chambers,  who  was  to  re-form  the  record ;  and  who  or- 
dered twenty-two  pleas  to  be  struck  out,  and  altered  seven 
of  those  that  remained,  but  he  gave  either  party  leave  to 
take  the  opinion  of  the  Court,  on  giving  the  other  six  days 
notice  for  that  purpose.  The  plaintiffs  having  given  such 
notice,  Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term, 
again  applied  to  strike  out  all  the  pleas,  except  those  that 
related  to  the  deed  of  1672,  as  the  merits  of  the  cause  de- 
pended entirely  on  that  deed,  which,  if  estabUshed,  would 
altogedier defeat  the  defendant's  title;  but,  in  consequence 
of  the  abs^ice  of  Lord  Chief  Justice  Best,  from  indisposi- 
tion, the  Court  desired  the  case  to  stand  over  to  the  last 
Hilary  Term,  when  Mr.  Seijeant  Wilde  again  obtained  a 
rule  nisi,  either  to  rescind  the  original  rule  for  pleading  sever- 
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^^^^*  ^       al  matters^  or  to  amend  the  declaration  by  adding  a  count, 

Gully        stating  that  the  daughters  o(  Richard  Stevings  took  by 

The  Bishop  of   ^^^^^11^  instead  of  devise,  they  being  the  co-heiresses  of 

£x£TER«  John  StevingSf  as  well  as  devisees ;— or  as  the  Court  should 
order  or  direct :  and  with  respect  to  the  pleas,  the  Learned 
Serjeant  submitted,  that,  as  the  plaintiffs  and  the  defend- 
ant Dofi^/tii^  both  claimed  under  Robert  Isaac,  viz.  the  one 
under  a  deed  of  1672,  and  the  other  under  the  settlement 
of  1692,  if  the  former  deed  were  established,  the  defend- 
ant could  not  have  a  writ  to  the  bishop.  At  all  events, 
the  defendants  ought  to  have  obtained  a  new  rule  to  plead 
several  matters  when  they  put  in  the  eight  additional 
pleas,  and  more  particularly  so,  as  they  were  not  appli- 
cable to  the  last  amendment  made  by  the  plaintiffs  in  their 
declaration. 

Mr.  Serjeant  Edtoard  Lawes,  shewed  cause  in  the  course 
of  the  same  Term. — The  last  rule  which  the  plaintiffs  ob- 
tained, has  two  objects  in  view,  the  one  to  amend  the  de- 
claration by  adding  a  count,  which  cannot  be  done  in 
Quare  Impedit,  nor  had  the  Court  any  authority  to  set 
aside  the  nonsuit  and  order  a  new  trial,  as  the  moment  the 
plaintiffs  were  nonsuited,  the  defendant  Dowling  had  a 
right  to  require  a  writ  from  the  bishop,  and  under  which 
he  ought  to  have  been  put  into  possession.  The  plaintiffs 
could  only  state  one  title  in  their  writ,  and  if  they  claim- 
ed under  two  different  ancestors  one  seisin  would,  be 
suflScient.  In  Buckmere's  case  (a),  it  was  decided  that 
in  all  real  actions  founded  upon  a  title,  the  demandant 
cannot  join  lands,  accruing  by  two  several  tenures,  or  by 
two  several  gifts,  in  the  same  writ;  and,  in  Comyns's  Di" 
gest  (6),  it  is  said  that  a  man  cannot  join  several  and  dis- 
tinct causes  of  action  in  the  same  count  or  declaration.     In 

(fl)  8  Rep.  87  b.  (6)  Tit.  «  Action"  (G), 
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Brooke* g  Abridgment  (a),  in  detinue  of  charters^  the  plain- 
tiff  counted  of  a  bailment  made  by  bis  father  to  re-bail  to 
him  or  his  heirs,  and  shewed  how  the  land  was  given  by  his 
ancestor,  whose  heir  he  was  in  tail,  and  that  the  reversion 
reverted  to  him,  as  heir,  by  the  death  of  the  tenant  in  tail 
without  issue; — and  the  bailment  to  re-bail  to  him  or  his 
heirs,  and  the  title  to  the  land,  by  which  he  relinquished 
the  descent  of  the  reversion,  were  held  to  be  double. 
Here,  the  claim  by  descent  is  altogether  different  from 
a  claim  under  a  devise,  and  both  cannot  be  introduc- 
ed into  the  declaration.  If  the  defendant  was  entitled 
to  judgment  on  any  one  plea,  it  would  have  the  effect 
of  destroying  the  plaintiffs'  title,  and  the  defendant  in 
such  case  might  claim  a  writ  to  the  bishop.  Although 
in  Fiizherberfs  Naiura  Brevium  (i),  it  is  said,  that  where 
the  writ  abates  for  form  or  false  Latin,  the  defendant 
shall  not  have  a  writ  to  the  bishop ;  yet  a  writ  went  to  the 
bishop,  on  a  title  made  for  the  defendant,  where  the  writ 
abated.  1 1  Hen.  6, 58.— 31  Hen.  6, 26.— In  Comynss  Di- 
gest, it  is  said  (c),  that,  if  the  plaintiff  is  nonsuited,  it  is  per- 
emptory, and  the  defendant  shall  have  a  writ  to  the  bishop, 
and  that,  after  a  verdict  before  Justices  of  Assize,  by  the  sta- 
tutes Westminster  2d,  SO;  l2Edw.  2, 4;  and  14  Edw.  S,  c. 
16,  the  Justices  may  give  judgment  immediately,  and  award 
a  writ  to  the  bishop ;  and ,  although  it  is  stated  (cQ,  that,  if  the 
plaintiff  is  nonsuited,  the  defendant  shall  not  have  a  writ  to 
the  bishop  before  title  made,  (and  FitzherberfsNatura  Bre- 
vium,  S8,  K.  and  Rasters  Entries,  Qu.  Imp.  Evesq.  2, 
are  cited  in  support  of  that  position,)  yet  here  the  defend- 
ant's title  was  pleaded,  and  appeared  on  the  face  of  the  re-^ 
cord,  at  the  first  triaL  In  Tufton  v.  Temple,  it  is  said  {fi), 
that, ''  in  a  Q»are  Impedit,  both  plaintiff  and  defendant  may 
be  actors,  and  either  may  have  a  writ  to  the  bishop,  as  the 


(a)  Tit.  DouUe  Plea,  7* 

(6)  90  H. 

(r)  Til.  Pleader,  31.  II. 

VOL.  II. 


(<0  Com.  Dig.  tit.  Pleader,  3  I. 
12. 

{e)  VaujBfhan,  7>  8. 
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1828.         right  falls  out  to  be ;  but  that  the  plaintiiFwho  is  to  recover 
GuLLT        *^**  which  he  hath  not,  must  shew  a  good  title  before  lie 
f.  can  recover,  or  he  shall  never  avoid  the  defendant's  pos- 

£xKTBt.       session,  by  shewing  no  title,  or  an  insufficient  title,  which 
is  the  same  as  none.    The  plaintiff  must  recover,  if  at  all, 
by  his  own  strength,  and  not  by  the  defendant's  weakness, 
as  is  well  urged  and  cleared  in  Digbie's  and  Fitzherberts 
case  (a)**/  The  defendant,  therefore,  was  not  bound  to  dis- 
close the   whole  of  his  title,  and  it  was  impossible  for 
him  to  have  any  knowledge  of  the  contents  of  the  plain- 
tifrs'  deeds  referred  to  in  the  declaration.      Neither  of 
the  pleas  are  unnecessary  or  superfluous,  as  it  was  incum- 
bent on  the  defendant  to  traverse  every  material  allega- 
tion in  the  declaration.     In  Brooke's  Abridgment  {b),\n 
Quare  Impedii,  it  was  said  by  Kirton,  and  not  denied, 
'*  that  a  privy  to  a  deed  which  is  pleaded  shall  say  non 
'est  factum,  but  not  a  stranger ;  but  he  shall  say,  that  the 
plaintiff  did  not  grant  by  the  deed,  or  did  not  release  by 
the  deed,  or  did  not  enfeoff  by  the  deed,  or  did  not  charge 
by  the  deed ,  and  the  like."   Again  (c), ' '  a  stranger  to  a  deed, 
shall  not  say  non  estfctctumj  but  that  he  did  not  give  by  the 
deed,  or  that  nothing  passed  by  the  deed."     Although  in 
Taylors.  Needham,  Sir  James  Mansfield  said  (d),  "  It  is  tru- 
ly stated  for  the  defendant,  that,  in  cases  of  a  grant  or  feoff- 
ment, a  stranger  may  plead,  *  did  not  grant,  or  did  not  en- 
feoff,' and  that  plea  denies  not  only  the  existence,  but  the 
eiBcacy  of  the  supposed  grant  or  feoffment.     It  brings  in 
issue,  therefore,  the  title  of  the  grantor,  as  well  as  the  0|>er- 
ation  of  the  deed ;  and  that  plea  would  be  a  proper  plea,  to 
bring  in  issue  the  execution,  construction,  and  efficacy  of 
liny  deed  of  demise;"  yet,  in  Lord  Chief  Baron  Gilbert's 
Treatise  on  the  action  of  debt,  it  is  said  (e) — *'  If  a  man  plead 
Hens  pwse  per  lefait,  as  in  the  case  of  enrolment,  he  can 
never  give  in  evidence,  that  the  deed  was  never  sealed 

(a)  Hobart,  101,  (rf)  2  Taunt.  282. 

(6)  Tit.  Estraunger  at  fait,  pi.  4.  (e)  Page  437. 

(c)  Id.  pi.  6. 
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4iDd  ddhremd."    It  was,  therefore,  incumbent  on. the  d^-         1B28. 
ieiidant  to  plead  several  pleas  to  the  deeds  of  1672,  1699,       ^^^^^^^ 
J719, 1731,  and  1777,  and  all  the  pleas  raise  issues  on4is-  y. 

iinct  allegations  in  the  declaration,  ,which  the  defendant       Exbtbb^ 
had  the  privilege  of  disputing.    In  Trickey  v.  YeandaU  (a), 
:tfhae  the  defendant  pleaded. several. specialpleas  in  ttes* 
jMuu;  .as  they  involved  questions  of  distinct  and  separate 
rights,  the  Court  refused  .to  refer  it  to  the  Prothonotary 
to  determine  whether  any  of  such  pleas. should  be  struck 
out  as  being  unnecessary  or  irrelevant.     So,  in  Bennett  v. 
BrnuUey  (i),  where  a  declaration  contained  eight  counts  on 
an  attorney's  bill,  the  Court  refused. to  stuike  out  either. of 
ihem,  Mr.  Justice  BtcrrotfgA  observing,  lliat  the.jnotioa 
was  more  vexatious  than  the  declaration.     In  ThovoMS  vt 
Jackson  (e),  a  declaration  for  slander  contained  thirty- 
4hree  counts,  several  of  which  set  out  words  not  action- 
able, and  some  varied  in  a  very  trifling  degree  from  .the 
others,  and,  the  defendant  having  had  a  rule  to  plead  de 
novo,  it  WAS  held  that  he  could  not  afterwards  apply  to  strike 
jout  some  of  the  counts,  as  being  superfluous.     Here,  if 
4be  defendant  had  demanded  oyer  of  all  the  deeds  refer- 
•red  to  in  the  declaration,,  the  Court  could  not  have  refused 
it;  and  it  isJmpossible  for  them  to  judge  wbat  pl^as  might 
.be  necessary,  until  after  the  cause  is  tried;  ^nd,: although 
4t  has  been  said  that  the  defendant  ought  to  have  obtaiih- 
ed  a  new  rule  to  plead  when  the  eight  pl^iis  were  added, 
.yet  in  Bartholomew  v.  Ireland  {d),  where  in  tr-^pass  the 
jdefettdant  pleaded  several  pleas,  without  saying '  by  leave  of 
the  Court,'  it  was  held  to  be  a  mere  irregularity,. and  could 
-only.be  taken  advantage  of  by  motion,  and  not  as  .error; 
and  the  principle  of  that  case  was  confirmed  in  Ryley  v. 
Parkhurst  (e).   In  Lord  Clinton  v.  Morton  (/),  the  defend- 

(a)  7  B.  Moore,  361..  S.C.  1  (c)  10  B.Moore,  162. 

Bing.  66.  {d)  Aadrews,  108. 

(6)  9  B.  Moore,  368;  S,  C.  no-  (c)  1  Wils.  219. 

mine,  Brindle^  v.  Denneit,  2  Bing.  (/)  2  Sir.  lOOOi 
184. 
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1828.         ant  had  leave  to  plead  bis  bankruptcy  generally  and  spe- 
"  cially;  and  in  Ward  v.  The  Charitable  Corporation  (a), 

V.  tbe  Court  allowed  a  party  to  plead  several  statutes ;  and  Mr. 

BxRTER.  Justice  Probyn  said,  ''  tbe  question  is,  whether,  as  they 
think  this  will  be  a  good  plea  for  their  clients,  we  can  bin- 
der them  from  pleading  it.*'  In  Wilkins  v.  Perry  (i), 
the  Court  refused  to  strike  out  a  count  in  a  declaration, 
after  time  to  plead ;  and  here,  as  the  defendants  gave  a 
rule  to  reply  before  the  motion  to  rescind  the  rule  for 
pleading  several  matters  was  made,  tbe  application  was 
at  all  events  too  late,  particularly  as  tbe  plaintiffs  bad  not 
only  amended  their  declaration  twice,  but  had  gone  down 
to  trial  without  raising  any  objection  to  tbe  additional 
pleas. 

Mr.  Serjeant  WiUe,  in  support  of  bis  rule,  was  stop- 
ped— 

By  the  Court,  who  said,  that,  after  they  had  looked  into  all 
tbe  authorities,  they  were  clearly  of  opinion  that  that  part 
of  the  rule  to  amend  the  declaration,  and  to  rescind  tbe  ori- 
ginal rule  for  pleading  several  matters,  must  be  made  ab- 
solute :  that  it  was  doubtful  whether  there  could  be  two 
counts  in  Quare  Impedit,  although  there  was  a  second 
count,  differing  in  terms  from  the  first,  in  Fox  v.  The  jSi- 
shop  of  Chester  (c);  that  in  Tufton  v.  Temple  there  was  a 
most  elaborate  argument,  where,  although  it  was  admitted 
that,  in  Quare  Impedit,  both  the  plaintiff  and  defendant 
may  be  actors,  yet  that  it  does  not  always  follow :  there  too 
the  plaintiff's  title  was  deduced  in  one  count,  in  which  se- 
veral presentations  and  several  titles  to  present,  were  set 
out. 

With  respect  to  the  rule  to  plead  several  matters,  the 
Court  observed  that  they  were  not  furnished  with  the 

(a)  Cii8.  temp.  Hardw.  126.  (&)  Id.  129. 

(c)  2  Barn.  &  Cress.  636. 
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nature  or  number  of  the  pleas  at  the  time  of  the  application  i 
if  they  had  been^  several  of  them  would  not  have  been  al- 
lowed, which  is  manifest  from  twenty-two  of  them  having 
been  afterwards  thought  unnecessary,  and  ordered  to  be 
struck  out. 

Rule  absolute. 


Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
nUi  to  amend  the  declaration,  by  striking  out  the  allega- 
tions as  to  the  descent  of  the  first,  second,  and  third  turns, 
the  plaintiffs  relying  on  the  descent  of  the  fourth  turn  to 
Robert  Isaac;  and  also  by  stating,  that  Joseph  Davie,  now 
Joseph  Davie  Bassett,  through  whom  the  plaintiffs  claimed, 
took  by  descent,  and  not  under  the  devise  of  his  brother, 
John  Davie;  and,  after  cause  shewn  by  Mr.  Serjeant  E. 
Lau>€s,  the  rule  was  made  absolute,  the  defendant  being 
at  liberty  to  plead  de  novo. 
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Mr.  Serjeant  E.  Lawes,  on  a  former  day  in  this  Term, 
obtained  a  rule  nisi  to  plead  the  several  matters  follow- 
ing, viz. — Firsi,  that  the  deed  of  Robert  Isaac,  of  the  ^th 
April,  1672,  was  fraudulent  and  void  as  against  subse^ 
quent  purchasers  j — Second,  that  Isaac  did  not  grant  by 
that  deed; — Third,  that  the  purparty  did.  not  descend 
to  John  Stevings  as  son  and  heir  of  LevAs  Sievings;--- 
Fourth,  that  John  Stevings  did  not  grant  the  next  avoid- 
ance  to  Henry  Chichester,  by  the  indenture  of  the  5th 
January,  1699; — Fifth,  that  John  Stevings  did  not  make 
a  will,  or  devise  the  purparty  to  his  brother  Richard  and 
his  children; — Sixth,  that  Bowen^s  widow  and  her  five 
sisters,  and  their  husbands,  did  not  grant  to  Incledon  and 
Fairchihi  by  the  deed  of  the  20th  December,  1719;— 
Seventh,  nul  tiel  record  of  the  fine  of  Hilary  Term,  6 
Geo.  1 ; — Eighth,  that  it  was  not  levied  to  the  uses 
stated ; — Ninth,  nul  tiel  record  of  the  recovery  suffered 
in  Hilary  Term,  6  Geo.  1 ; — Tenth,  that  nothing  passed 
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1828.        by  the  indentures  of  lease  and  releasef  of  the  lOtb  aind 

ooLi Y        ^  ^  *^  November ^  1 731  i^Eleventh,  that  John  Davie  did  not 

V*  make  his  will,  or  devise  the  next  turn  to  his  son  WUUam; 

ExETBB.       — Twelfth^  that  nothing  passed  by  the  indentures  of  lease 

and  release  of  the  23d  and  24th  Aprils  1777; — Thirteenth, 

that  John  Davie  did  not  devise  the  purparty  to  Joseph, 

his  son ; — Fourteenth,  that  Joseph  Davie  did  not  grant 

the  next  avoidance  to  William  Slade  Crullfig  by  the  deed 

of  the  eth  July,  lSH',^I^fteenth,  that  WUUam  Skide 

Gullff  did  not  devise  to  the  plaintiffs;— and  the  sixteenth, 

or  last  plea>  set  out  the  defendant's  title  under  Robert  Isaacs 

deed  of  ^ttlement  of  the  4th  April,  1692. 

Mr.  Serjeant  Wilde  now  shewed  cause. — As  the  plain- 
tiffs  and  ttie  defendant  Dowling  both  claim  tUle  under 
Robert  Isaac,  the  one  under  the  indenture  of  1672|  and 
the  other  under  the  deed  of  settlement  of  1692,  if  the 
former  deed  be  established,  it  will  have  the  effect  of  de- 
fbilting  the  defendant's  title  altogether.  AH  the  pleas, 
therefore,  except  those  that  relate  to  the  deed  of  1678| 
which  Is  the  only  point  in  issue  between  the  parties, 
ought  to  be  struck  out,  as  they  are  beside  the  merits  of 
the  caude,  and  only  tend  to  useless  prolixity  and  unneces^ 
sary  expense.  The  defendant  has,  in  fact,  traversed  every 
allegation  in  the  declaration,  and  also  set  out  his  own  title, 
^hich  restft  entirely  on  the  deed  of  1692.  The  qu^on, 
ihcrefoirei  arises  sold^  on  the  validity  of  the  deeds  of  1678 
and  1692,  to  which  the  ple;^s  ought  to  be  eonfined. 

Mr.  Serjeant  E.  Lawes,  in  support  of  his  rule. — 
It  is  absolutely  necessary  to  constitute  a  good  defencei 
that  all  the  j^Iead  which  are  ndw  applied  for  should  stand, 
Us  each  6f  them  takes  issiie  on  a  material  allegation 
fn  the  plaintiff's  declaration,  and  which  he  is  bound  te 
i^ubstantiate  in  order  to  support  his  title.  If  several  facts 
be  so  connected  as  to  foirih  one  uniform  title,  the  adverse 
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party  is  not  to  be  confined  to  the  mere  traverse  of  one  fact;  l^^* 
and  here,  it  was  incumbent  on  the  plaintiffs  to  prove  their  qullt 
title  strictly,  and  in  omnibus.     The  Court  need  not  resort    «^     'v 
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to  the  statute  of  Anne,  as  a  defendant  has  always  been  ad-       Eutbb. 
mitted  to  take  issue  on  every  matter  of  fact  brought  forward 
by  the  plaintiff*;  and,  although  the  plaintiff* confines  himself 
to  one  point  in  the  declaration,  yet  the  defendant  may  plead 
several  pleas  in  answer  to  that  point.     Here,  however,  the 
plaintiffs  rely  on  two  facts,  which  are  severally  alleged 
in  the  declaration,  vix. — First,  their  own  title ; — and  iS<?- 
Qondly,  the  disturbance  by  the  defendants ;  and  as  the  plain- 
tiffs' title  must  be  complete,  in  order  to  entitle  them  to 
recover,  it  follows  that  it  must  be  constituted  or  made  up 
of  a  variety  of  facts  and  different  documents,  the  truth  or 
validity  of  which  the  defendants  are  entitled  to  dispute. 
In  Rawles,  demandant;  Lusty ,  tenant  (a),  which  was  a  writ 
of  entry  sur  abatement^  the  demandant,  by  his  count,  de- 
manded six  messuages^  six  mills,  &c.,  and  the  tenant  plead- 
ed that  /{«  S»,  being  seised  of  the  messuages,  &c.,  devised 
them  to  12.  T.,  in  fee,  who  afterwairds  devised  them  to  iS'., 
the  wife  of  JS.  JD.  C,  in  fee,  and  that  he,  in  right  of  his 
wife,  levied  a  fine  to  the  tenant;  and  on  special  demurrer^ 
assigning  that  the  plea  was  double,  for  alleging  the  devise 
\j  R.  S.  tq  JR.  T.,  and  by  him  to  S.,  the  wife  of  R.  D.  C, 
and  also  the  fin^  levied  by  R.  Z>.  C  and  his  wife ;  either  being 
%  sufficient  answer — the  Court  haying  taken  time  to  consider 
-—Mr.  Justice  Park,  in  delivering  the  judgment,  said  (i) ; 
'^  No  inatters,  however  multifarious^  will  operate  to  make 
a  pleading  double,  provided  that  all  taken  together  con- 
stitute but  one  connected  proposition  or  entire  point." 
The  true  rulp  ip  pleading  is  this,  that  duplicity  is,  where 
two  distinct  matters,  not  being  part  of  one  entire  defencoi 
^e  attempted  to  be  put  in  issue.     But  this  can  never  ap- 
ply to,  nor  does  it  ever  preclude,  a  person  from  introduc- 

(a)  1  Moore  &  Payne,  102.  {h)  Id.  123. 
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1^^/        ing  several  matters  into  a  plea,  if  they  be  constituent  parts 
GvLLT        ^^  ^^'^  same  defence.    For,  though  it  be  true  that  issue 
r    w\      e  ^^^^  ^^  taken  on  a  single  point,  yet,  it  is  not  necessary, 
ExcTEii.       nor  ever  can  be,  that  such  single  point  must  consist  only 
of  one  single  fact.     This  is  well  illustrated  by  the  case  of 
Robinson  y.  Rayley  (a),  where,  to  an  action  of  trespass, 
the  defendant  had,  amongst  other  things,  pleaded  a  right 
of  common ;  and  the  plaintiff,  in  his  replication,  trarersed 
that  the  cattle  were  the  defendant's  own  cattle,  that  they 
were  levant  and  couchani,  and  that  they  were  comnumabk 
cattle;  to  this  there  was  a  special  demurrer,  that  the  re* 
plication  was  multifarious,  and  that  several  matters  (sped* 
fying  them)  were  put  in  issue,  whereas  one  single  matter 
ought  to  have  been  so.    Lord  Mansfield  said :  **  It  is  true, 
you  must  take  issue  upon  a  single  poini;  but  it  is  not  ne« 
cessary  that  this  single  poini  should  consist  oidy  of  a 
single  fact -^here  9  the  point  is,  the  cattle  being  entitled  to 
commoD.    This  is  the  single  point  of  thedefenee.    But,  in 
fact,  they  must  be  both  his  own  cattle,  and  also  levant  snA 
couchant;  which  are  two  different  essential  cironmstanoes 
df  their  being  entitled  to  common,  and  both  of  them  abso> 
lutely  requisite.*'    So,  here,  the  plaintiffs'  title  consisted 
of  a  variety  of  facts,  all  of  which  it  was  incumbent  on 
Ihem  to  prove  to  make  it  complete;  and  if  they  filled 
in  one  material  link,  the  defendant  could  not  be  disturb- 
ed :  aad  it  would  open  a  wide  door  to  fraud  if  he  should 
not  be  permitted  to  canvass  and  hold  the  plaintiflb  to  the 
stxictest  proof  of  their  title.    They  could  not  call  on  the 
defendant  to  shew  his  title  until  they  had  fully  and  sa- 
tisfactorily established  their  own.     A  Quare  Jmpedit  may 
be  compared  to  an  indictment  or  other  criminal  proceed- 
ing, where  the  prosecutor  is  put  to  the  strictest  proof,  in 
order  that  justice  may  be  done  to  the  party  accused.    It  is 
incumbent  on  a  party  who  makes  a  charge  to  substantiate  it 

[a)  1  Burr.  316. 
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in  every  respect;  and,  therefore,  the  plaintiffs  were  bound  1828. 
to  set  forth  their  title  fully  in  the  declaration;  and,  al-  qully 
though  the  issue  must  eventually  be  taken  upon  a  single  f*       . 

point,  it  need  not  be  confined  to  the  traverse  of  a  single       Exeter. 
fact.     At  all  events,  .the  Court  have  a  discretion  as  to 
what  pleas  the  defendant  Dowling  may  be  entitled  to,  or 
what  may  be  necessary  for  his  defence. 

Lord  Chief  Justice  Best. — I  am  very  glad  that  this 
question  has  been  fully  brought  before  the  Court;  for,  al- 
though it  embraces  a  mere  matter  of  practice,  yet  it  raises 
a  point  of  the  greatest  importance;  as  on  our  decision  it 
will  de{)end  whether  suits  shall  be  carried  on  at  an  enor- 
mous and  unnecessary  expense,  or  whether,  when  several 
questions  are  raised  on  the  face  of  a  record,  the  real  -ob- 
ject of  special  pleading  shall  be  attained  by  reducing  them 
to  the  single  point  or  issue  to  be  tried,  so  as  to  arrive  at 
the  real  justice  and  merits  of  the  case.    At  common  law,  a 
defendant  was  only  permitted  to  plead  one  plea  to  the 
whole  count;  and  a  count  and  declaration  maybe  consider- 
ed synonymous  in  this  respect;  for,  although  a  plaintiff 
may  subdivide  his  causes  of  action  so  as  to  meet  the  par- 
^ular  circumstances  of  the  case,  and  the  evidence  in  sup- 
port of  them ;  yet  they  all  tend  to  the  same  end,  and 
fonn  parts  of  one  and  the  same  complaint.     It  was  also  a 
principle  at  common  law,  that  all  pleadings  ought  to  be 
true,  but  that  has  long  since  been  lost  sight  of,  and  can 
rarely,  if  ever,  be  the  case,  where  several  pleas  are  pleaded. 
Buty  as  the  rigour  of  confining  a  defendant  to  plead  a  single 
matter  frequently  abridged  the  justice  of  his  defence;  on 
the  difficulty  being  presented  to  the  Legislature,  the  "sta- 
tnte  4fAnn€f  c.  16,  was  passed  for  the  amendment  of  the  law, 
by  which  a  party  is  allowed  to  plead  as  many  several  mat- 
ters to  an  action  or  suit  as  he  shall  think  necessary  for  his 
defence,  but  with  the  leave  of  the  Court  in  which  the  ac- 
tion is  brought.     It  is,  therefore,  in  the  discretion  of  the 
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1828.        Court  to  allow  such  pleas  only  as  they  may  deem  necessary 
GuLLT        ^'  essential  to  the  justice  of  the  case^  and  not  to  burthen 
Th  B^'h     t    ^  ^^^^d  ^'^^  unnecessary  pleadings  or  matters  of. prolixity 
ExcTSR.       and  chicanery.    We  have  considered  this  case  very  fiillyj 
and  have  enough  of  the.  merits  before  us  to  see  what  jus« 
tice  requires.    It  appears  that  the  living,  in  question  was 
conveyed  under  a  deed  of  1672j  and  on  that  conveyance 
the  plaintiffs  rest  their  claim.     The  defendant  Dotrfin^ 
does  not  pretend  to  derive  any  title  under  it,  but  founds 
his  claim  on  a  deed  of  168S.    If,  therefore,  the  deed  of 
1672  be  a.  valid  deed,  and  conveyed  a  right  to  the  living,  the 
defendant's  claim  is  gone,  and  he  can  have  no  interest  in 
the  property.    The  justice  of  the  case,  therefore,  requires 
the  pleas  to  be  confined  to  those  which  tend  to  invalidate 
that  deed ;  and,  should  the  defendant  succeed  in  so  doingi 
die  plaintiffs  would  be  out  of  Court    But  the  defendant 
not  only  insists  upon,  taking  issue  on  documents  long  sub- 
sequent to  that  deed,  but  even  afler  the  deed  of  1693,  on 
which  alone  he  relies;  and  if  his  right  accrues  from  or  de- 
pends on  that  deed,  the  subsequent  instruments  cannot 
affect  him.     But  it  has  been  said,  not  only  that  the  de« 
fendant  has  a  right  to  dispute  the  validity  of  the  plaintiffs' 
elaim,  but  that,  if  one  link  of  their  title  fails,  it  would  be 
destructive  of  their  right.    But  the  object  of  pleading 
would  be  defeated,  if  the  defendant  were  to  put  it  on  the 
plaintiff  to  trace  his  whole  title,  according  to  the  statement 
on  the  record.    In  the  action  of  ejectment  there  are  no 
special  pleas,  and  yet  the  plaintiff  is  required  to  shew  that 
the  legal  title  is  vested  in  him,  and  that  is  sufficient.    The 
main  object  of  pleading  is  to  reduce  the  matters  in  dispute 
to  a  short  and  single  point;  and  a  defendant  ought  not  to 
be  allowed  to  break  in  upon  the  different  parts  of  a  phiin- 
tiff's  title,  and  traverse  every  distinct  averment  of  facts 
which  are  wholly  immaterial  to  the  merits  of  the  cause; 
or  put  the  plaintiff  to  prove  every  successive  link  of  his  title^ 
He  is  thereby  not  only  put  to  the  expense  of  the  pleadings, 
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but  alio  of  the  witiieBses  he  must  have  in  attendance  at  the        1828. 

trial  to  prove  these  facts^    Here,  the  defendant  ought  to        _  " 

break  in  upon  the  line  of  the  plaintiffs'  title  but  once,  via,  v. 

to  dispute  the  validity  of  the  deed  of  1672.    It  is  incunv*       BxerER^ 

bent  on  the  plaintiffs  to  shew  some  conveyance  to  theper* 

sons  under  whom  they  claim;  and,  therefore,  the  defendant 

may  not  only  plead  that  the  deed  of  1672  was  fraudulent 

and  void  as  against  subsequent  purchasers,  but  also  nan  can^ 

eessit  as  to  that  deed ;  but  he  shall  only  dispute  the  validity 

of  that  instrument,  and  not  put  the  plaintiffs  to  the  enor* 

mous  expense  of  proving  their  whole  title.    An  allusion 

has  been  made  to  criminal  proceedinga;  but  there  is  a  wide 

distinction  between  criminal  law  and  the  administration  of 

civil  justice.     Humanity  forbids  a  prisoner  from  giving 

evidence  that  may  criminate  himself;  and  it  is  incumbent 

on  the  prosecutor  to  prove  his  case  in  every  particular; 

but  that  does  not  apply  to  civil  proceedings.    Here,  it  is 

an  act  of  humanity  to  put  the  litigant  parties  to  as  little 

expense  as  possible;  and,  although  we  may  not  now  be 

able  to  go  back  to  the  early  part  of  our  law,  or  return  to 

the  ancient  and  simple  mode  of  pleading,  yet  we  must  ap« 

proach  it  as  nearly  as  possible;  and  I  have  long  since 

thought,  that  it  is  the  duty  of  the  Court  to  look  with  a  strict 

eye  to  the  nature  of  the  several  pleas,  when  the  rule  to 

plead  is  applied  for  (a),  in  order  to  the  advancement  of  the 

due  administration  of  justice,  and  to  prevent  unnecessary 

expense  and  delay  to  the  parties.    I  am,  therefore,  of 

opinion,  that  the  defendant  must  be  confined  to  the  two  first 

pleas  by  which  he  seeks  to  impeach  the  deed  of  1672. 

Mr*  Justice  Park.--As  in  all  probability  I  shall  have 
to  try  this  cause  at  the  next  Assizes  at  Exeter,  it  is  suf- 
ficient for  me  to  say  that  I  perfectly  concur  with  my  Lord 
Chief  Justice. 

\a)  ^  Smkk  V.  BufkuxU,  1  Moore  &  P«yfie,  388. 
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1888.  Mr.  Justice  Burrough. — I  am  most  happy,  that  an  op* 

OuLLT        portunity  is  now  afforded  me  of  expressing  my  opinion  on 
'•  this  point.     The  practice  of  pleading  several  matters  has 

£x£T£a.  been  long  abusedi  and  I  have  not  only  always  discounte- 
nanced it|  but  think  that  it  must  be  now  restrained.  Here, 
if  the  deed  of  1672,  be  defeated,  all  the  other  issues  fall 
to  the  ground ;  and  the  verdict  of  the  Jury  will  depend 
entirely  on  the  validity  or  invalidity  of  that  instrument. 
Although  the  Court  cannot  repeal  the  statute  of  Anne,  yet 
they  have  a  discretion  expressly  vested  in  tllem  as  to  what 
pleas  may  be  deemed  proper  to  be  placed  on  the  record; 
and  although  we  are  not  to  decide  the  cause,  yet  we  ought  to 
see  that  it  goes  down  to  trial  on  its  merits.  J  f  there  be  any 
objection  lo  the  pleadings  in  point  of  form,  we  may  reme- 
dy it,  or  re^model  them.  Here,  the  justice  of  the  case  is, 
to  confine  the  defendant  to  the  main  question  in  issue, 
tiz.  the  validity  of  (he  deed  of  1673,  and  not  allow  him  to 
trip  up  the  plaintiffs  on  a  subordinate  or  trifling  point; 
bat  the  pleas  we  are  now  desired  to  place  on  the  record 
are  altogether  unconnected  with  the  defendant's  claim^ 
which  rests  solely  on  the  deed  of  1692.  Before  the  sta- 
tute 82  Geo.  3,  c.  58,  was  passed,  a  defendant  could  not 
plead  double  in  an  information  in  nature  of  quo  warranio. 
But  it  has  been  said,  that,  in  this  case,  all  the  issues  form 
but  one  defence,  and  that,  although  the  defendant  traverses 
several  allegations  in  the  declaration,  yet  that  they  tend  to 
one  single  point;  and  we  have  been  referred  to  the  case  of 
Robinson  V.  Ray  ley;  but  there  the  replication  traversed  one 
entire  fact,  and  was,  in  effect,  one  allegation  or  proposition ; 
fbr,  in  order  to  shew  that  cattle  were  entitled  to  common^ 
they  must,  ex  necessitate,  be  shewn  to  have  been  the  cattle 
of  the  party,  and  also  levani  andcouchant;  and  here,  if  all 
the  issues  formed  but  one  point  of  defence,  they  might 
have  been  introduced  in  one  plea. 

Mr.  Justice  Gasclee. — If  those  who  framed  the  statute 
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of  Anne  could  have  contemplated  what  abuse  would  be 
made  of  it,  that  statute  would  never  have  been  passed.  Al- 
though it  lays  down  no  general  rule,  yet  it  has  given  a  de- 
fendant a  great  advantage  over  a  plaintiff^  which  is  suf- 
ficiently apparent  on  the  face  of  this  record.  The  plea  in 
which  the  defendant  has  set  out  hb  own  title,  contains 
nearly  as  many  facts  as  are  alleged  by  the  plaintiffs  in 
their  declaration ;  and  yet,  by  the  rules  of  the  common 
law,  and  before  the  passing  of  the  statute  otAnnCy  although 
a  defendant  might  have  several  substantial  grounds  of  de- 
fence to  an  action  or  suit,  he  could  only  plead  one  mat- 
ter, to  which  the  plaintiff  might  reply,  and  on  which  alone 
the  issue  was  taken.  But  we  ought  not  to  give  too  great 
effect  to  that  statute.  It  has  given  us  a  discretion  as 
to  what  matters  we  may  think  necessary  for  a  defence;  for 
a  defendant  cannot  ple^  several  matters,  without  the 
leave  of  the  Court,  who  will  apportion  them  according  to 
the  justice  of  the  case.  Here,  the  pleas,  so  far  from 
meeting  the  justice  of  the  case,  only  tend  to  throw  im- 
pediments in  the  plaintiffs*  way ;  for  the  only  substantial 
ground  of  defence  is  the  invalidity  of  the  deed  of  167S; 
and  that,  as  it  was  fraudulent  and  void  against  subsequent 
purchasers,  the  deed  of  1692  is  the  only  legal  instrument. 
But  the  defendant  is  not  bound  to  call  in  aid  any  other 
deeds  or  documents  to  extract  that  simple  fact,  or  to  throw 
light  on  the  former  deed*  He  may  produce  them  in  evi- 
dence if  they  shall  be  deemed  necessary  to  invalidate  that 
deed.  He  may  either  demand  oyer,  or  make  an  application 
forinspection  or  copies;  and  the  fine  or  recovery  may  be  call- 
ed for  at  the  trial,  without  the  assistance  of  the  Court  or  the 
leave  of  the  plaintiffs.  The  defendant  is  not  to  set  up  for 
himself  any  defence  which  he  may  think  proper;  and  we 
ought  to  be  particularly  cautious ;  for,  if  the  plaintiffs  be 
tripped  up,  the  defendant  might  apply  to  the  bishop  for 
a  writ,  and  yet  his  title  under  the  deed  of  1692,  might  be 
a  mere  fabrication.     But  it  is  unnecessary  for  us  now  to 
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1829.        siiy^  whether  he  would  be  entitled  to  such  writ  or  not. 
QuLLY        There  are  conflicting  authorities  on  that  point ;  for^  although 
Tb€  Bbho  of  ^^^  defendant's  title  need  not  be  investigated  at  the  trial,  if 
EuTBR.       he  prove  the  plaintiffs'  to  be  unfounded,  yet  he  must  shew 
his  own  title,  before  the  bishop  is  bound  to  grant  the  writ 
But  it  has  been  said,  that,  as  the  plaintiffs  have  brought 
the  defendant  into  CJourt,  it  is  incumbent  on  them  to  shew 
the  whole  of  their  title,  and  that  the  defendant  may  attack 
any  part  of  it  he  pleases.     But  this  is  not  like  a  com* 
mon  action,'  for  the  defendant  has  never  been  in  possession, 
-and  it  is  he  in  fact  who  has  brought  the  pluntiffs  into 
Ck>urt,  by  entering  a  caveat  with  the  bishop.     It  has  also 
been  said,  that,  if  a  defendant  confine  himself  to  one 
point  in  the  plaintiff's  case,  he  may  use  several  pleas  to 
meet  that  point ;  and  we  have  been  referred  to  the  case 
of  Rawles  v.  Lusty ^  as  establisbing  that  principle.    But 
that  case  appears  to  me  to  have  no  application  to  the  pre- 
sent, as  there  the  party  did  not  affect  to  set  up  more  than 
one  plea,  in  which  he  set  out  his  title ; — ^and  the  devise  and 
fine  formed  bu  tone  assurance.   The  true  principle,  in  plead- 
ing several  matters,  is,  that,  if  the  Court  can  see  that  justice 
requires  that  a  party  should  plead  several  matters,  or  al- 
lege several  defences  under  the  statute  of  Anne,  they  will 
not  prevent  it;  but  if,  on  the  other  hand,  several  grounds 
of  defence  will  tend  to  oppress  or  harass  the  plaintiff, 
-the  Court  will  not  allow  them  to  be  put  on  the  record. 
With  respect  to  the  issues  raised  on  the  wills,  they  are 
altogether  beside  the  present  question ;   and  although  the 
intermediate  title  between  the  years  167S  and  169^  might, 
perhaps,  be  let  in,  yet  as  the  only  question  depends  on  the 
validity  of  the  first  deed,  the  defendant  ought  to  be  confin- 
ed to  that  point  alone.     The  rule  therefore  must  be  made 
absolute  as  to  the  first  and  second  pleas,  and  discharged 
as  to  all  the  others. 

Rule  accordingly. 
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CHOLM£LETy  Esq.,  Demandant;  Sir  William  Paxton,  ^^ 

Xnighty  and  two  Others^  Tenants*  June  17M. 

1  HIS  waa  a  writ  offormedan.    The  demandant  claimed  An  esute  was 

the  nuuior  of  White  Knights^  and  other  lands  in  the  conn-  i^et,  with  power 

ty  ^  Berks,  under  tlie  will  of  Sir  Henry  Englefield,  Bart.  ^I^'f^",^',,^^ 

The  count  set  but  so  much  of  the  will  as  showed  that  quest  and  by  the 

the  estate  was  devised  by  him  to  Lord  Cadogan,  and  Sir  appointment  of 

Charles  Bucie,   and    their   heirs,   in  trust   for  Henry  Hfe/,*^"fied'by 

Charles,  the  eldest  son  of  Sir  Henry  Englefield,  for  life,  dwd  or  writing 

.1  under  hit  hand 

without'unpeachment  of  waste;  remainder  to  the  first  and  andseai,  attest- 

odier  sons  of  the  said  Henry  Charles,  m  tail  male;  re-  more  wTmeuef, 

msinder  to  Francis  Michael,  the  second  son  of  the  devi-  i«  f  "  *«  |f  "^ 

'  deTised,  and 


sor,  for  life,  without  impeachment  of  waste;  remainder  to  that,  when  they 

the  first  and  other  sons  of  the  said  Francis  Michael,  in  in  pursuance  of 

SDOcessiaDy  in  tail  male ;  remainder  to  the  devisor's  daugh-  by^the^wUi,  the 

ter  Theresa  Ann  (the  mother  of  the  demandant),  for  life,  money  ariiing 

^  ^'  '  fW>ni  the  tale 


impeachment  of  waste;  remainder  to  her  first  and  should  be  laid 
odier  sons  in  succession,  in  tail  male. — The  count  then  ^  ^^  inveit- 
stated  the  death  of  the  devisor  and  his  widow,  who  had  ^^^n^hepur- 

'  chase  of  other 

an  estate  for  life;  the  death  of  his  son  Henry  Charles,  and  ifnds;  and,  un- 
kS  Frameis  Michael,  without  issue;   that  his  daughter,  mem,  ihouid  be 
neresa  Ann,  married  one  Francis  Cholmeley,  by  whom  ^81^  govern- 
ihe  had   issue  the  present  demandant,  who,  upon  her  ""fnt  securities, 

*  '  '       r  ^,(1,  (^^^  consent 

death,  claimed  the  estate,  and  commenced  this  suit,  as  ofthe  tenant  for 
her  heir-^t-law.     The  tenants,  after  traversing  the  devise  aforesaid.    Part 
hy  Sir  Henry  Englejield--h\s  death— the  marriage  of  tw^^id^and 
his  daughter 'with  the  father  of  the   demandant — that  ^h«  proceeds 

^  of  the  sale  in- 

Francis  Michael,  the  second  son  of  the  devisor,  died  with-  vested  in  the 
out  issue — that  the  demandant  was   the  eldest  son  of  any  conTent^by 
the   derisor*s    daughter,    by    Cholmeley — that    Henry  J^ntfoJj'^Vana 
Charles,   the  eldest  son  of  the  devisor,  died  without  the  issue  was, 

J     ^i_    ^    i_  •      J      i»   ^v  ^t       whether  the  mo- 

issue — and  that  he  was  seised  of  the  manor,  on  the  ney  had  been  in- 
vested with  such 
ansent,  according  to  the  directions  of  the  will : — Heldf  that  it  was  properly  left  to  the  Jury,  to 
nv  w^Hlwr  thenxMiey  had  been  invested  with  the  consent  ofthe  tenant  for  life,  by  deed  attested; 
BXMd  they  having  found  in  the  negative,  the  Court  refused  to  disturb  the  verdict. 
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Cbolmsley, 

Demandant; 

Pax I UN, 

Tenant 


death  of  his  father — pleaded,  ninthly  {a)^  after  admitting  the 
seisin  and  will  of  Sir  Henry  Engtefield^  that  he  thereby 
declared  his  will  to  be,  that,  notwithstanding  any  of  the 
uses  thereinbefore  created  and  limited,  it  should  be  lawful 
for  the  trustees  or  the  survivor  of  them,  from  time  to  time 
during  the  lives  of  Henry  Charles ^  Francis  Michael,  and 
Teresa  Ann  Englefieldt  or  any  or  either  of  them,  at  the 
request,  and  by  the  direction  and  appointment  of  the  per- 
son who,  for  the  time  being,  should  be  in  possession  of 
or  entitled  to  the  rents  and  profits  of  the  manor  and  lands 
thereby  devised,  signified  by  any  deed  or  teriting  under 
his  or  her  hand  and  seal,  attested  by  two  or  more  witnesses, 
to  make  sale  and  dispose  of,  or  to  convey  in  exchange  for 
other  manors  and  lands,  all  or  any  part  of  the  manor  and 
lands  devised  to  any  person,  either  together  or  in  parcels, 
for  such  price  or  prices  in  money  as  to  the  trustees  should 
seem  just  and  reasonable;  and,  for  the  purpose  of  such 
sale,  to  revoke  the  uses  expressed  in  the  will,  and  to  de- 
clare other  uses;  that  the  testator  further  declared  his 
will  to  be,  /hat,  when  any  of  the  premises  devised  should 
be  sold  for  a  valuable  consideration  in  money,  in  pursu- 
ance of  the  powers  given  by  the  mil,  all  and  every  the  sum 
and  sums  which  should  arise  by  such  sale  or  sales  should 
be  laid  out  and  be  disposed  of  by  the  trustees,  or  the  sur- 
vivor of  them,  mth  the  consent  of  the  tenant  for  life, 
and  be  invested  in  the  purchase  of  freehold  lands  of  as 
good  value  in  the  judgment  of  the  trustees  as  the  lands  by 
the  devise  made  saleable;  and  that,  until  the  money  aris- 
ing by  such  sale  or  sales  should  be  invested  in  purchases 
in  the  manner  in  the  will  before  directed,  the  same  should 
be  placed  out  on  real  or  government  securities,  at  interest, 
by  the  trustees,  with  the  consent  of  the  tenant  for  life,  tes- 
tified as  aforesaid;  and  the  interest  of  the  money  so  to  be 


(a)  See  the  eighth  plea,  which     judgment  was  given  for  the  de- 
was  demurred  to,  and  on  which     mandant,  I  Moore  &  Payne,  17* 


IN  THE  NIKTU  YEAR  OF  GEO.  IV.  129 

in?egted,  should  be  paid  to  such  persons,  and  applied  to         1B28. 
Ac  same  nsea,  as  the  rents  and  profits  of  the  landf  so  to    c^o^^^^i^^y 
beparchased  would  go  and  be  payable,  in  case  such  pur-     Demandaot; 
Ghaaea  were  then  made.    The  plea  then  stated  the  death        Teaiot' 
^^v  Henry  Engiefield,  the  testator,  on  the  1st  June, 
1780,  whereupon  Lord  Cadogan  and  Sir  Charles  Bucke 
became  inveated  with  the  trusts  and  powers  &c.  |  and  that 
Bemy  Charles  Englefield,  the  eldest  son,  entered  upon 
the  premises  devised,  and  was  seised  for  life ;  that,  on  the 
IStli  May,  1783,  in  pursuance  of  the  powers  &c.,  Lord 
Cadogan,  after  the  decease  of  Sir  Charles  Bucke ^  at  the 
request  of  Sir  Henry  Charles  Englefield,  the  first  tenant 
for  life,  sold  the  manor  in  question  (part  of  the  lands 
devised^)  to  William  Byam  Martin  (under  whom  the  te* 
nants  daimed),  for  1S»400/.,  a  sum  which  Lord  Cadogan 
judged  to  be  a  reasonable  price  for  the  same;  and  -that,  by 
the  same  indenture,  the  said  Sir  Henry  Charles  Englqfield 
sold  to  MarUn  all  the  timber  and  trees  then  standing,  or 
growing  on  the  lands  thereby  granted,  for  the  sum  of 
2,448/.     The  tenants  then  averred,  that,  after  the  making 
of  the  said  indenture,  and  after  the  payment  of  the  said 
sums  of  13,400/.  and  2,448/.  therein  mentioned,  as  well  the 
said  sum  of  13^400/1,  as  the  said  sum  of  2,448/.,  were,  with 
the  consent  of  the  said   Sir  Henry  Charles  EnglefieUt 
placed  at  interest,  that  is  to  say,  the  sum  of  12,000/;  on  real 
security,  and  the  residue  thereof  in  government  securities, 
to  wity  S  percent,  consols,  by  and  in  the  name  of  Lord  Ca- 
dogan (who  had  so  survived  the  said  Sir  Charles  Bucke  J  t 
for  the  purposes  and  on  the  trusts  in  the  said  will  men- 
tioned. 

To  this  plea,  the  demandant,  after  craving  oyer  of 
die  indenture  of  May,  1783,  which  was  set  out  verba* 
tim,  replied — that  the  said. several  sums  of  13,400/.,  and 
2,448/.,  in  the  plea  specified,  were  not  placed  at  interest 
on  real  and  government  securities,  by  and  in  the  name 
of  Lord  Cadogan,  according  to  the  directions  of  the  will 
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of  the  said  Sir  Henry  Englefiekl,  for  the  purposes  and  on 
the  trusts  therein  mentioned;  on  which  issue  was  joined, 
as  well  as  on  the  other  pleas  traversing  the  will  and  de- 
scent, &c. 

At  the  trial,  before  Mr.  Justice  Litiledale,  at  the  last 
Sununer  Assizes  for  Berkshire^  the  tenants,  in  support  of 
their  ninth  plea,  proved,  as  to  the  above  sum  of  13,400/., 
that  Lord  Cadogan  had,  in  1783,  lent  12,000/.  upon  mort- 
gage, and  invested  the  remaining  1,400/.  in  the  purchase 
of  three  per  cent  consols,  in  his  own  name;  that  the  mort- 
gage was  paid  off  in  1789,  and  that,  in  Augu$i  in  that  year. 
Lord  Cadogan  lent  12,600/.  on  another  mortgage,  viz.  the 
above  sum  of  12,000/.,  and  500/.  by  sale  of  consols;  that 
the  latter  mortgage  was  paid  off  in  1791,  and  that,  in  1806, 
the  solicitor  of  Sir  Henry  Charles  Engkfield,  having,  in 
the  course  of  a  conversation  with  the  latter,  discovered  that 
he  (Sir  Henry)  had  received  the  2,448/.  for  the  timber  left 
standing  on  the  estate,  told  him  that  as  it  was  not  cut  down, 
he  had  no  right  to  receive  the  money,  but  that  the  same 
ought  to  have  been  paid  to  Lord  Cadogan,  and  held  by 
him  on  the  same  trusts  as  the  13,400/.  were  held;  that 
Sir  Henry  then  said  he  would  rectify  the  error,  and,  in 
July,  1806,  transferred  to  the  account  of  Lord  Cadogan, 
3,681/.  4«.,  three  per  cent.  Consolidated  Bank  Annuities, 
being  the  amount  of  stock  which  the  said  2,448/.  would 
have  purchased  at  the  time  the  same  was  paid  to    Sir 
Henry  Charles  Englejield;  and  the  draft  of  a  deed  of  de- 
claration of  trust  thereof  was  prepared  by  his  solicitor 
and  left  for  the  approbation  of  the  solicitor  of  Lord  Cado^ 
g<in.      Before  this  draft  was  engrossed.  Lord  Cadogan 
died,  and  consequently  no  declaration  of  trust  was  ever 
executed,  nor  was  the  stock  accepted'  by  him,  but  the 
whole  of  the  money  was  duly  applied  under  the  trusts  of 
the  will  of  Sir  Henry  Englefield,     On  the  13th  July, 
1819,  by  an  Act  of  Parliament,  intituled,  "  An  act  for  ap- 
pointing new  trustees  for  carrying  into  execution  the  trusts 
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and  powers   contained  in  the  will  of  the  late  Sir  Henry 

Engkfield,  Bart,**  and  to  which  the  demandant  was  a  con- 

sratmg  party,  after  reciting  (among  other  things)  the  loan 

of  12,500/*,  upon  mortgage,  and  that  the  residue  of  the 

trust  monies  arising  from  the  sales  consisted  of  4f^282L 

lit.  9d.  three  per  cenL  Consolidated  Bank  Annuities,  then 

standing  in  the  name  of  Lord  CcutogaUf  in  the  Bankbooks — 

the  death  of  Lord  Cadogan,  in  1807,  having  by  his  will, 

appointed  Lord  Orfordy  Hans  Sloane,  and  Joseph  White, 

executors — a  commission  of  lunacy,  dated  the  30th  Octo- 

ber,  48  Geo.  3,  against  Charles  Henry,  Earl  of  Cadogan, 

the  son — and  that  Lord  Orford,  and  Hans  Shane,  were 

appointed    committees  of  his  person  and  estates — that 

Framcis  Cholmeley,  the  son  (the  present  demandant),  had 

attained  the  age  of  twenty *one  years,  and,  under  the  will  of 

the  said  Sir  Henry  Englefield,  was  the  first  tenant  in  tail 

of  the    manors  &c.    thereby   devised — that   Sir  Henry 

Charles  Englefield  and  Francis  Cholmeley  were  desirous 

that  the  estates,  trusts,  and  powers,  given  by  the  testator's 

win,  which  became  vested  in  Charles  Henry,  Earl  of  Ca- 

dogam,  on  the  decease  of  the  said  Charles  Lord  Cadogan, 

shoald  be  vested  in  new  trustees — It  was  enacted,  that  all 

and  sing^ular  the  manors  &c.  (except  such  of  them  as  had 

been  sold)  should  be  vested  in  William  Cruise,  and  Edward 

Jermmgham^  Esquires,  their  heirs  and  assigns,  and  that 

the  said  Lord  Orford  and  Hans  Sloane  should  immedi* 

ately  assign  to  the  said  Cruise  and  Jemingham  the  said 

snm  of  152,500/.,  secured  upon  mortgage,  and  all  the  mes- 

Boages  &C  comprised  therein,  and  also  transfer  to  the  said 

Cndse  and  Jemingham  the  said  sum  of  4,2821.  I4fs.  9d. 

three  per  cent*  Consolidated  Bank  Annuities,  to  the  uses 

and  upon  the  trusts  &c.,  under  the  testator's  will  &c. 

The  learned  Judge  left  it  to  the  Jury  to  say  whether 
the  several  sums  of  13,400/.,  and  2,448/.,  were,  with  the 
consent  of  Sir  Henry  Charles  Englefield,  the  tenant  for 
UFe,  placed  at  interest,  or  invested  in  real  property,  accord- 
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ing  to  the  directions  of  the  will,  for  the  purposes  and  on 
the  trusts  ui  the  will  mentioned;  and  he  said,  that  the 
will  directed,  that  when  property  was  sold,  the  money 
was  to  be  invested,  not  only  with  the  consent  of  the 
tenant  for  life,  but  that  such  consent  must  be  given  by 
deed,  attested  by  two  witnesses,  which  did  not  appear 
to  have  been  complied  with,  and  therefore  that  the  tenants 
had  not  proved  their  allegation  as  to  the  investment  of  the 
18,400/.; — that,  with  respect  to  the  other  sum  of  2,448/., 
as  the  timber  was  not  sold  by  the  trustee,  but  by  the  te- 
nant for  life,  and  the  trustee  was  not  made  a  consenting 
party  to  the  sale,  it  was  not  sold  pursuant  to  die  directions 
of  the  will;  he  therefore  told  the  Jury  that  the  tenants  bad 
not  established  the  allegation  in  their  ninth  plea. 

The  Jury  accordingly  found  a  verdict  for  the  demand- 
ant on  all  the  issues,  and  expressly  that  the  sum  of  S,448l. 
was  not  invested  under  the  directions  of  the  will. 


Mr.  Serjeant  Peake,  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  nisi,  that  this  verdict  might  be  set  aside  and 
a  new  trial  granted,  or  that  a  verdict  might  be  entered  for 
the  tenants  on  the  ninth  plea,  on  the  grounds,^r«^,  that 
the  allegations  in  that  plea  were  supported  by  the  evi- 
dence, as  it  was  proved  that  Sir  Henry  Charles  Englefield, 
the  first  tenant  for  life,  had  consented  to  the  sale  to  Mar- 
tini and  also  that  the  sums  in  question  should  be  invested 
in  Government  securities,  in  the  name  of  Lord  Cadogan^ 
and  which  his  Lordship  accordingly  did ;  and  when  that 
was  done,  he  must  be  taken  to  have  acted  in  pursuance  of 
and  under  the  will  of  Sir  Henry  Englefield: — if  a  con- 
sent by  deed  were  necessary,  the  demandant  should  have 
demurred;  and,  secondly,  that  there  had  been  a  misdirec- 
tion by  the  learned  Judge  to  the  Jury. 


Mr.  Serjeant  Cross,  and  Mr.  Serjeant  Russell,  now 
shewed  cause.-^The  only  question  raised  by  the  plead- 
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logs  was,  whether  the  sums  of  13,400/.  and  2,448/.  were  in- 
vested, or  placed  out  at  interest,  with  the  consent  of  Sir 
Hemy  Charles  Englefield,  according  to  the  directions  and 
on  the  trusts  mentioned  in  the  will  of  his  father,  Sir  Henry 
Engl^teUL  According  to  the  terms  oiT  the  power  con- 
tuned  in  that  vrill^  these  sums  were  not  to  be  laid  out  or 
inrested  by  the  mere  acquiescence  or  oral  consent  of  Sir 
Hemrtf  Charles  Englefield^  the  tenant  for  life;  but  such 
consent  was  required  to  be  signified  by  deed  under  his 
hand  and  seal,  duly  attested  by  two  or  more  witnesses: 
and,  as  no  such  consent  was  proved  to  have  been  given, 
the  ninth  plea  could  not  be  supported,  and  the  question 
was  not  only  properly  left  to  the  Jury,  but  their  verdict  is 
conclusive  and  ought  not  to  be  disturbed.  The  act  of 
Pailiainent  for  appointing  new  trustees  merely  directed 
that  the  estates  then  remaining  unsold  should  be  vested  in 
them  according  to  the  uses  and  upon  the  trusts  subsisting 
onder  the  will;  and,  although  it  recited  that  loans  had  been 
made  of  other  parts  of  the  estate  by  way  of  mortgage,  and 
that  parts  had  been  sold,  and  the  produce  invested  in  the 
funds,  yet  it  did  not  sanction  the  investment,  or  show  that 
it  had  been  made  pursuant  to  the  directions  of  the  will. 
With  respect  to  the  sale  of  the  estate  by  Lord  Cadogan, 
as  the  surviving  trustee,  to  Byam  Martin^  the  Court  has 
expressly  decided  that  such  sale  was  not  made  in  pursuance 
of  the  power  (a).  On  that  occasion,  the  question  arose  on 
the  eighth  plea,  in  which  a  part  only  of  the  will  was  set  out; 
whilst  the  ninth  embraces  the  whole  terms  of  the  power, 
by  which  a  consent  in  writing  by  the]  party  interested 
was  required,  in  order  to  establish  a  vaUd  and  legal  sale 
of  any  of  the  estates  devised. 


1828. 

Cholmei.ky, 

Demandant; 

Paxton, 

Tenanu 


Mr.  Serjeant  Bosanquet,  Mr.  Serjeant  Peake,  and  Mr. 
Serjeant  Ludlow,  in  support  of  the  rule.  The  only  ques- 
tion b,  whether  the  facts  proved  at  the  trial  are  sufficient 


(a)  See  11  J.  B.  Moore,  23. 
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to  establish  the  ninth  plea,  on  which  the  issue  taken  was, 
not  whether  the  above  sums  of  13,400/.  and  2,448/.  had 
been  placed  out  at  interest  in  the  name  of  the  surviving  trus- 
tee, toilh  the  consent  of  Sir  H.  C.  Englefield^  by  deed  under 
his  hand  and  secU,  duly  attested,  but  whether  the  money 
was  invested  according  to  the  directions  of  the  will.    It 
was  proved  that  the  proceeds  of  the  estate  sold  to  Byam 
Martin  were  invested  and  applied  by  Lord  Cadogan  on 
the  trusts  mentioned  in  the  will,  with  the  consent  and 
concurrence  of  Sir  H.  C.  Englejield,  as  he  was  a  party 
to  the  deed  by  which-  the  estate  was  conveyed ;  and,  al- 
though that  instrument  was  held  to  be  void,  as  it  only 
conveyed  the  estate,  exclusive  of  the  timber  then  growing 
upon  it,  yet  the  mode  of  giving  the  consent  was  immate- 
rial, and  it  might  have  been  done  through  the  agent  or 
legal  adviser  of  the  tenant  for  life.     After  the  lapse  of  so 
great  a  length  of  time,  a  due  authority  or  direction  by  Sir 
H,  C.  Englefield,  to  make  the  investment  in  the  manner 
required  by  the  will,  must  be  presumed,  and  more  especial- 
ly, as  he  continued  to  receive  the  interest  of  the  sum  in- 
vested, without  raising  any  objection;  and  he  also  ordered 
the  sum  he  had  improperly  received  for  the  timber  to  be 
transferred  to  the  account  of  Lord  Cadogan,  which  is  con- 
clusive evidence  of  his  assent.    The  only  fact  for  the  Jury 
to  determine  was,  whether  the  money  received  for  the 
estate  had  been  invested  or  not,  and  it  is  evident  that  there 
had  been  no  misappropriation  or  misapplication  by  the 
trustee,  and  it  was  duly  invested  in  his  name  for  the  pur- 
poses of  the  will ;  and,  as  the  consent  of  Sir  H*  C*  Engle- 
Jield  was  not  traversed,  it  formed  an  inunaterial  issue,  and 
was,  in  point  of  fact,  admitted.     If  a  consent  by  deed 
were  necessary,  the  demandant  should  have  demurred ;  at 
all  events,  he  is  now  precluded  from  raising  the  objection, 
as  the  act  of  Parliament  not  only  recites  the  loan  of  the 
greater  part  of  the  purchase  money  of  the  estate,  on  mort- 
gage, but  also  that  the  residue  had  been  invested  in  the 
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funds.     It  must^  therefore^  be  inferred  that  it  was  laid  out        1828. 
according  to  the  terms  of  the  will,  and  that  was  the  only  ques-    cholmeley 
tion  the  Jury  had  to  determine.     Besides,  the  act  directed     Demandant; 
that  all  the  testator's  estates  should  be  vested  in  new  trus-       Tenant 
tees,  and  that  the  sum  secured  upon  mortgage,  and  also  that 
invested  in  the  funds,  should  be  assigned  and  transferred 
to  them.     The  sale  by  the  trustee  must  be  taken  to  have 
been  made  bondjide,  and  also  that  the  proceeds  were  duly 
invested;  and,  as  it  is  quite  evident  that  the  tenant  for 
life  actually  assented   to,  and  afterwards  recognized  and 
adopted  the  sale,  and  as  it  was  made  for  his  benefit,  the 
issue  raised  by  the  ninth  plea  was  substantially  proved, 
and  the  question  as  to  the  consent  of  Sir  H.  C.  Etiglefield, 
was  wholly  beside  the  merits  of  the  case,  and  ought  not  to 
have  been  left  to  the  Jury. 

Lord  Chief  Justice  Best. — Although  we  have  decided 
that  the  sale  of  the  estate  by  Lord  Cadogan,  the  surviv- 
ing trustee,  to  Martini  was  void,  it  not  having  been  made 
in  pursuance  of  the  power  in  the  will  of  Sir  H,  C.  Engle- 
Jield^  yet  it  cannot  afiect  the  question  now  before   lis, 
which  is  simply  whether  the  direction  of  the  learned 
Judge  who  tried  this  cause  was  right,  so  as  to  warrant  the 
Jury  in  finding  a  verdict  for  the  demandant.     Now,  I  am 
of  opinion,  not  only  that  the  direction  was  perfectly  right, 
but  that  the  Jury  have  properly  found  that  the  ninth  plea 
was  not  proved,  or,  in  other  terms,  that  the  allegations 
therein  contained  were  not  supported  by  the  evidence. 
It  is  quite  clear  that  the  sums  for  which  the  estate  in 
question  was  sold,  were  not  laid  out  or  invested  accord- 
ing to  the  directions  of  the  will.     It  appears  to  me  to  be 
unnecessary  to  inquire  whether  the  consent  or  direction 
of  Sir  H,  C.  Englefield,  the  tenant  for  life,  for  the  sale 
of  the  estate,  were  made  by  deed  under  his  hand  and 
seal,  and  duly  attested,  or  not ;  for,  one  of  the  sums,  viz, 
that  paid  for  the  timber,  was  not  invested  by  the  trustee, 
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although  it  was  afterwards  transferred  to  his  account  by 
Sir  H.  C  Engl^eldf  who  had  improperly  received  it. 
Although  it  is  a  well  known  maxiniy  that  quifctcitper  aU^ 
um,Jaciiper$ef  yet  it  cannot  apply  here,  as  the  Legislature 
appointed  new  trustees,  on  the  ground  of  the  imbecility  of 
mind  of  the  son  and  heir  of  Lord  Cadogan,  the  ori^al 
trustee.  He,  therefore,  cannot  be  considered  as  a  party 
who  was  ever  qualified  to  act  as  a  trustee;  if  he  had  been 
in  possession  of  his  faculties,  he  might  have  refused  the 
investment  as  proposed  to  be  made  by  Sir  H.  C  Engle- 
field;  and,  as  the  act  merely  appointed  other  trustees 
in  his  stead,  it  was  incumbent  on  the  tenants  to  show  that 
the  sum  paid  for  the  timber  had  been  invested  according 
to  the  directions  of  the  will,  and  that  the  estate  had  been 
sold  according  to  the  trusts  therein  expressed.  As,  there- 
fore, the  sale  was  invalid  from  the  beginning,  and  the 
whole  of  the  produce  was  not  invested  by  the  surviving 
trustee  according  to  the  terms  of  the  will,  I  am  of  opinion 
that  this  rule  must  be  discharged. 


Mr.  Justice  Park  {a)  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  discharged. 
(a)  Mr.  Justice  Burrough  was  at  Chambers- 


j™^2|['  HoLL  and  Bevan  t?.  Caroline  Mary  Hadley. 

The  pkintiib  X  HIS  was  an  action  of  assumpHU — The  first  count  of 
gnarentie  by       the  declaration  stated — That,  on  the  20th  Matft  1819,  at 

tjie  defendant, 
to  pay  for  co^ 

■old  by  them  to  N.H.,  to  any  amount  not  exceeding  3002.,  in  case  he  should  not  pay  for  the  sanae 
within  one  month  after  the  expiration  of  a  credit  of  two  months  from  the  delivery.  Proof,  that,  ac- 
cording to  the  custom  of  trade,  the  coals  were  supplied  to  N.  H.  daily,  during  the  course  of  a 
month,  and  that,  on  the  last  day  of  the  month,  he  gave  a  bill,  payable  at  two  months,  for  the 
amount  of  the  coals  so  delivered: — Held,  to  be  a  fatal  variance. 
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London,  byi  a  oertain  niemoranduin  of  agreement^  made  1828. 
between  the  plabtiffs  and  one  Nathaniel  Hadley  the 
younger,  and  the  defendant^  after  recitmg  that  the  plam- 
tiflSi  had,  for  some  time  past,  supplied  the  sud  Nathaniel 
Hadley  the  younger  with  coals,  on  a  credit  of  two  months 
from  the  delivery ,  and  having  been  requested  to  furnish 
coals  t&  an  increased  amount,  which  they  had  declined  to 
do,  without  having  some  security  for  the  pajrment  thereof; 
and  that  accordingly  the  said  Nathaniel  Hadley  the 
younger  had  requested  the  defendant  to  become  such  se- 
curity, which  she  had  consented  to  do,  the  defendant  did, 
in  pursuance  of  such  consent,  thereby  agree  to  and  with 
the  plaintiffs,  that  she  would  pay  and  discbarge  all  such 
sums  of  money  as  might  thereafter  become  due  to  the 
plaintiffs  for  coals  sold  by  them  to  the  said  Nathaniel 
Hadley  the  younger,  to  any  amount  not  exceeding  300/., 
in  case  the  said  Nathaniel  Hadley  the  younger  should 
not  pay  the  same  within  one  month  after  the  expiration  of 
the  aforesaid  credit  of  two  months  fSLnd  the  plaintiffs  there- 
by agreed  to  give  the  defendant  a  further  period  of  three 
months  for  making  good  any  claim  which  they  might  have 
to  make  under  the  said  guarantie,  and  which  should  be  in 
equal  proportions  with  Nathaniel  Hadley,  and  Charles 
Simpkin,  who  were  also  guarantees  for  the  said  Nathaniel 
Hadley  the  younger;  and  that  the  defendant  might  get 
rid  of  her  responsibility  under  the-  said  guarantie,  at  any 
time,  by  giving  notice  in  writing  of  such  her  intention  to 
the  plaintiffs ;  when  it  should  wholly  cease  and  become  void 
from  the  time  of  the  delivery  to  them  of  the  notice.  The 
plaintiffs  then — after  averring  mutual  promises,  to  perform 
and  ftilfil  the  said  agreement, — alleged,  that  they,  confiding 
in  the  agreement,  and  in  the  promise  and  undertaking  of 
the  defendant,  afterwards,  to  wit,  on  &c.  aforesaid,  and 
on  divers  days  between  that  day  and  the  Ist  June,  18S5, 
did  sell  and  deliver  to  the  said  Nathaniel  Hadley  the 
younger  divers  large  quantities  of  coals,  the  reasonable 
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1828.        price  whereof  amounted  to  a  large  sum,  to  wit,  the  sum 
o(2fl00L,  upon  the  aforesaid  credit  of  two  monthi;  and 
tbaty  although^  as  well  the  said  credit,  and  the  time  for  pay- 
ment of  the  price  of  the  said  coals  by  the  said  Natkamel 
Hadley  the  younger  to  the  plaintiffs^  as  ako  one  month 
after  the  expiration  of  the  said  credit,  had  theretofore 
elapsed,  to  wit,  on  the  1st  September,  1625,  yet  the  said 
Nathaniel  Hadley  the  younger  did   not   (although  re- 
quested so  to  do)  pay  to  the  plaintiffs,  or  either  of  them, 
the  said  sum  of  money  so  due  and  payable  to  the  plaintiffs 
as  aforesaid,  or  any  part  thereof,  but  had  wholly  neglected 
and  refused  so  to  do ;  of  all  which  premises  the  defend- 
ant, afterwards,  to  wit,  on  &c.,  had  notice :  and  although 
the  said  further  period  of  three  months  from  the  expira- 
tion of  the  said  credit  of  two  months,  and  the  said  further 
time  of  one  month  for  the  defendant's  making  good  the 
claim  which  the  plaintiffs  had  under  the  saidguarantie,  bad 
long  since  elapsed;  and  although  the  equal  proportion  of 
the  claim  of  the  plaintiffs  to  be  borne  and  discharged 
by  the  defendant  in  pursuance  of  the  said  agreement, 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  300/. 
and  the  defendant,  afterwards,  to  wit,  on  the  Ist  February 
1826,  had  notice  of  the  premises,  and  was  then  requested 
by  the  plaintiffs  to  pay  them  the  said  sum  of  300/.,  yet  that 
she,  not  regarding  her  said  agreement,  &c.,  had  not  paid 
that  sum  or  any  part  thereof  to  the  plaintiffs. 

The  second  count  alleged,  that,  in  consideration  that 
the  plaintiffs,  at  the  special  instance  and  request  of  the  de- 
fendant, would  sell  and  deliver  to  one  Nathaniel  Hadley 
the  younger,  coals  on  credit,  to  wit,  a  credit  of  two  monihSf 
she,  the  defendant,  promised  the  plaintiffs  that  she  would 
pay  and  discharge  all  such  sums  of  money  as  might  there- 
after become  due  to  the  plaintiffs,  for  coals  sold  by  them 
to  the  said  Natlianiel  Hadley  the  younger,  to  any  amount 
not  exceeding  SOD/.,  in  case  the  said  Nathaniel  Hadle% 
the  younger  should  not  pay  the  same  to  them  one  montb 
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after  the  expiration  of  the  aforesaid  credit  of  two  months,  18'^B. 
The  plaintiffs  then  averred^  that  they  sold  and  delivered 
to  the  said  Ntxthaniel  Htidley  the  younger  divers  large 
quantities  of  coals^  the  reasonable  price  whereof  amounted 
to  2,0001.9  upon  the  aforesaid  credit  of  two  months,  and 
assigned  for  breach,  the  non-payment  of  300/.,  as  in  the 
first  count. 

To  these  were  added,  the  common  money  counts.  The 
defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall,  at  the  Sittings  in  the  last  Term,  the  plaintiffs  proved 
the  agreement  as  set  forth  in  the  declaration,  viz.  a  guar- 
antie  for  the  payment  of  coals  to  be  supplied  to  the  defend- 
ant's hrother  Nathaniel  Hadley  the  younger,  on  a  credit  of 
two  monihsfrom  the  delivery.  The  plaintiff^s  clerk,  who  was 
called  to  prove  the  delivery,  stated  that  the  coals  were  de- 
livered according  to  the  custom  of  the  trade,  which  was,  that 
coals  were  supplied  to  the  dealer  day  by  day,  during  the 
course  of  a  month ,  and  that,  on  the  last  day  of  the  month,  the 
dealer  gave  a  bill  at  two  months  for  the  amount  of  the 
coals  supplied  in  the  course  of  that  month ;  the  dealer  thus 
having  a  credit  of  three  months  from  the  delivery  for  such 
of  the  coals  as  were  supplied  on  the  first  day  of  the  month, 
and  more  than  two  months  credit  for  every  parcel  of  coals 
supplied,  except  such  as  might  be  delivered  on  the  last 
day  of  the  month. 

For  the  defendant,  it  was  contended,  that  this  was  a 
dealing  at  variance  with  the  express  language  of  the  guar- 
antie,  which  was  for  a  credit  of  two  months  from  the  deli- 
very.  It  was,  on  the  other  hand,  insisted  for  the  plaintiffs 
that  the  delivery  being  made  according  to  the  custom  of 
the  coal  trade,  which  it  was  submitted  must  have  been 
in  the  contemplation  of  the  parties  at  the  time  the  guaran- 
tie  was  executed,  the  whole  supply  of  coals  for  each  month 
must  be  considered  as  delivered  on  the  last  day  of  the 
month,  which  was  a  delivery  within  the  terms  of  the  guar- 
antie. 
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1828.  His  Lordship  however,  being  of  opinion  that  there  was 

a  variance  between  the  terms  of  the  guarantie,.and  the 
manner  in  which  the  coals  had  been  proved  to  have  been 
delivered,  directed  a  nonsuit. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
nisi  that  this  nonsuit  might  be  set  aside,  and  a  new  trial 
granted, '  on  the  ground  that  the  delivery,  as  proved,  was 
within  the  terms  and  meaning  of  the  guarantie. 

Mr.  Serjeant  Bosanquet,  afterwards  shewed  cause.    The 
nonsuit  was  proper,  as  this  was  not  a  technical,  but  a  most 
material  variance  between  the  contract  as  proved,  and  that 
set  out  in  the  declaration,  and  one  of  which  the  defendant,  as 
surety,  is  entitled  to  take  advantage.     She  only  undertook 
to  be  answerable  for  coals  to  be  supplied  by  the  plaintiffs 
to  her  brother,  on  a  credit  of  two  months  from  the  deliv- 
ery, and  the  plaintiffs  averred  a  delivery  of  coals  to  the 
brother  upon  the  <rforesaid  credit  of  two  months,  which 
must  necessarily  refer  to   two  months  from  the  time  of 
delivery ;  and,  if  the  credit  were  to  be  extended  to  three 
months  from  the  delivery  of  such  coals  as  were  supplied 
on  the  first  day  of  the  month,  the  defendant's  responsibi- 
lity would  be  greatly  enlarged,  which,  she  did  not  con- 
template at  the  time  she  gave  the  guarantie.     The  express 
meaning  of  the  parties  was,  that,  when  the  credit  of  two 
months  from  the  day  of  delivery  had  elapsed,  the  debt 
was  to  accrue,  and  the  principal  to  be  immediately  lia- 
ble.    If  a  large  quantity  of  coals  had  been  delivered  on 
the  first,  day  of  a  month,  the  party  to  whom  they  were 
supplied   might    be   solvent   at    the  expiration   of  two 
months  from  that  day,  but  not  so  at  the  expiration  of 
three,  to  which  the  credit  would  necessarily  be  extended. 
So,  if  coals  were  delivered  in  the  middle  of  a  month,  for  in- 
stance, on  the  \5^  September,  the  credit  would  be  extend- 
ed  to  two  months  and  a  half,  as  the  dealer  would  not  give 
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hb  bfll  for  two  months  until  the  last  day  of  September.         1828. 

He  defendant,  therefore,  as  a  surety,  has  a  right  to  say, 

iM  Idc  iMfoederd  vent.    And  as  the  plaintiffs  had  furnished 

coab  to  her  brother  on  different  terms  than  those  stipulated 

b;ber,  or  expressed  on  the  face  of  the  guarantie,  she  cannot 

bedeemed  fiable ;  and  although  it  may  be  said,  that  the  coals 

were  dehrered  according  to  the  custom  of  the  trade,  yet 

tbat  cannot  avail  the  plaintiffs,  as  the  defendant  can  only 

be  hdd  responsible  according  to  the  express  terms  of  her 

original  undertaking. 

Mr.  Serjeant  Wilde^  in  support  of  his  rule. — The  plain- 
tifi  actually  supplied  the  defendant's  brother  with  coals  far 
exceeding  the  amount  of  SOO/.  on  the  faith  of  her  responsi- 
biEty  and  undertaking,  and  they  had  dealt  with  the  brother 
lon^  before  the  guarantie  was  given,  as  the  declaration 
recites  that  fact,  and  the  aforesaid  credit  of  two  months 
be  taken  to  refer  to  the  former  course  of  dealing 
the  parties,. which  was  meant  to  be  continued 
oo  die  same  terms.     All  commercial  instruments  which 
have  reference  to  trade,  must  be  governed  by  the  particular 
castom  of  the  trade  to  which  they  relate,  and  more  parti* 
cdlarly  so,  where  such  instruments  refer  to  a  former  course 
of  dealing  between  the  parties.    Many  mercantile  con- 
tiacts  are  couched  in  ambiguous  terms,  and  although,  here 
there  may  be  a  latent  ambiguity  on  the  face  of  the  agree- 
amt,  yet  it  may  be  supplied   by  evidence;  and  it  was 
proved  that  the  coals  were  delivered  according  to  the  cus- 
tmn  of  the  trade,  by  which  the  days  of  the  first  or  current 
BMoth  in  which  the  conis  were  supplied,  were  not  to  be 
reckoned,  but  that  they  were  considered  as  being  deliver- 
ed on  the  last  day  of  that  month.     The  defendant  has  re- 
ceived no  injury  by  this  mode  of  credit.     She  could  not 
be  fiable  until  default  had  been  made  by  her  principal, 
die  could  not  call  on  the  plaintiffs  to  sue  him.    The 
ition  of  credit  was  rather  in  her  favour  than  other- 
wise, for  it  applied  to  her  as  well  as  to  her  principal. 


14« 
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The  Court— being  inclined  to  think  that  there  could  be 
no  doubt  as  to  the  intention  of  the  parties  at  the  time  the 
guarantie  was  given^  as  it  did  not  apply  to  a  single  trans- 
action,  and  there  had  been  previous  dealings  between  the 
plamtifiPs  and  the  defendant's  brother^  to  whom  coals  bad 
been  supplied  according  to  the  custom  of  the  trade,  and 
the  declaration  had  set  out  the  agreement  in  terms ;  and 
that  the  word  credit  must  be  taken  to  refer  to  the  general 
understanding  of  the  trade,  which  might  be  explained  by 
parol  evidence — took  time  to  consider.     But — 


Lord  Chief  Justice  Best  now  said: — We  were  most 
anxious  to  see  whether  we  could  not  get  rid  of  this  non- 
suit, but  we  are  clearly  of  opinion  that  we  cannot.  The 
rule,  therefore,  must  be — 

Discharged. 


June  \%th. 


CoATES  and  Another,  Assignees  of  Plaskett,  a  Bankrupt, 

V.  Bainbridoe  and  Another. 

The.  defendants   J.  HIS  was  an  actlou  of  ossumpsit  for  money  had  and  re* 
•em  biu.jf «-  ceived  by  the  defendants  to  the  use  of  the  plaintiffs,  as 

assignees  of  one  Plaskett^  a  bankrupt. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild'^ 
hall,  at  the  Sittings  after  the  last  Hilary  Term,  a  verdict 
was  taken  for  the  plaintiffs  for  956/.  5^.  subject  to  the 
opinion  of  the  Court  upon  a  special  case,  leave  being  re- 
served to  either  of  the  parties  to  turn  it  into  a  special  ver- 
iwcMonie**'  diet;  and,  as  the  Court,  after  argument  on  a  former  day  in 
letter,  and  di-  this  Term,  directed  several  of  the  points  to  be  re-argued  oil 
to  remit  the       &  special  verdict,  it  is  only  necessary  to  state  the  following 

amount  to  them.  i 

Held,  that,  at  I 

the  letter  wrieten  by  the  agents,  while  acting  within  the  scope  of  their  authority  as  such,  was  recogj 
nised,  and  its  terms  adopted  by  the  defendants,  it  was  admissible  in  eTidence  to  charge  the  latt^ 
with  the  receipt  of  the  money.  I 


agents  abroad, 
who  presented 
them  to  the 
drawees,  and 
wrote  the  de- 
fendants that 
they  had  receiv- 
ed the  amount. 
The  defendants 
afterwards  ac- 
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facts  as  to  the  admissibility  of  certain  letters  in  evidencei         1828. 
to  which  alone  the  Court  confined  their  opinion: —  cTtes 


Messrs.  Thomcu  %  Flaherty ^  merchants  at  the  Cape 
of  Good  Hope^  to  whom  Plaskett  had  been  in  the  habit 
of  consigning  goods  to  be  sold  on  his  account^  owed  l^lOO^. 
to  Plasiett^  before  his  bankruptcy^  which  event  took  place 
on  the  2d  November,  1820. 

In  the  month  of  September  in  that  year,  Plctskett 
being  much  pressed  for  payment  by  one  Stevens^  to  whom 
he  owed  I^OOO/^  he  gave  him  four  bills  of  exchange  for 
£5(V.  each,  drawn  on  Messrs  Thomas  %  Flaherty ,  at  six, 
miie,  twelve,  and  fifteen  months,  together  with  a  letter 
of  advice  to  them.  After  the  act  of  bankruptcy,  these 
bills  were  returned  by  Stevens  to  Plaskett  and  cancel- 
led, as,  by  some  mistake,  they  did  not  correspond  with 
the  letter  of  advice,  and  Pktskett  drew  in  lieu  thereof, 
ibar  other  bills  on  Thomas  %  Flaherty,  at  six,  nine,  twelve, 
and  fifteen  months  sight,  bearing  date  the  30th  October. 
But  these  bills  were  not  in  fact  drawn  till  after  the  2d  iVo- 
^ember,  and  Stevens  indorsed  them  to  the  defendants  as  a 
ooOaleral  security  for  a  debt  due  to  them  from  him. 

In  February,  1821,  the  defendants,  at  the  request  of 
SievenSs  sent  these  bills,  with  the  letter  of  advice,  and 
a  leiier  of  recommendation  which  they  had  procured, 
to  Messrs.  Marsh  %  Cadogan  at  the  Cape,  with  author* 
ity  to  them  to  present  them  to  Messrs.  Thomas  %  Fla^ 
kerty  there,  to  which  letter  the  defendants  received  the 
fbOowiDg  answer: — 

"  Cape  of  Good  Hope,  2d  August,  1821. 

Gentlemen, — ^The  arrival  of  the  Antelope,  on  the  11th 
wli^  put  us  in  possession  of  your  favour  of  the  17th  Feb' 
rmary  last,  inclosing  the  four  bills  drawn  by  Mr.  John 
Ptasieii  on  Messrs.  Thomas  %  Flaherty,  each  for  250/., 
at  six,  nine,  twelve,  and  fifteen  months*  sight.    For  these 


V, 

Baxmbridoe. 
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1828.         bills  we  have  this  day  settled^  on  the  conditions  of  interest 
CoATBf       deducted,  4S/.  1 5^ .,  and  of  your  guaranteeing  them  against 
V.  future  liability  on  their  payment.    The  sum  thus  paid  to 

us  this  day  is  11,475  riz  dollars,  being  956L  5^.,  at  140 
exchange.  For  the  conversion  of  this  currencyj  (less  our 
commission),  we  must  wait  necessarily  until  the  first  govern- 
ment drawing.  Hoping  that  this  settlement  may  favour 
us  with  your  approbation,  we  subscribe  ourselves  very 
truly  yours,  3^^^^  ^  Cadogm. 

To  Messrs.  Bainbridge  Sf  Broum,  London,** 

Immediately  on  the  receipt  of  this  letter,  the  defendants 
informed  Stevens  that  the  bills  had  been  paid  to  Marsh 
^  Cadogan;  to  whom  they  replied,  by  letter,  as  follows:  — 

"  London,  November  21,  1821. 
Gentlemen, — We  have  to  acknowledge  the  receipt  of 
your  favour  of  the  2d  August,  advising  your  being  in  pos- 
session of  ours  of  the  17th  February,  covering  1,000/.,  in 
four  bills  on  Messrs.  Thomeis  ^  Fkdierty,  who  had  at  once 
complied  with  the  drawer's  wishes;  and  that  you  have 
settled  with  them  on  the  conditions  of  discount  deducted 
•43/.  \5S;  and  of  our  guaranteeing  them  against  future 
liability  of  payment.     This  we  do  with  pleasure,  because 
we  are  assured  the  circumstances  under  which  these  bills 
were  drawn  were  fully  explained  to  Mr.  Plasketfs  assig- 
nees, whp  are  satisfied  therewith,  and  his  accounts  passed 
accordingly:  we,  therefore,  engage   to  hold  you   Iiann- 
less  for  the  stipulation  you  have  entered  into  on    our 
behalf.      We   observe    you   have  placed '  to  our  credit 
11,475  rix  dollars,  being  956/.  5«.,the  amount  received,  at 
'  140  exchange;  and  we  note,  for  the  conversion  of  this 

fund  into  bills,  (less  your  commission),  you  must  wait  the 
drawing  of  government.  We  shall,  of  course,  be  glad  tc 
receive  the  amount  as  soon  as  you  can  procure  the  bills 
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tnd  we  beg  to  offer  our  thanks  for  your  attention  to  this  1828. 
matter. — ^Yours  very  truly, 

Bainbridge  ^  Brown.  v. 

To  Messrs.  Marzh  %  Cadogan'*  *   ""'^°  * 


COATES 


The  defendants  again  wrote  to  Marsh  ^  Cadogan^  as 
foOows: — 

''  London,  April  2ith,  183^. 
Gentlemen, — We  beg  to  hand  you  a  triplicate  of  our 
last  respects,  of  the  21st  November ,  and  feel  some  surprise 
that  you  have  never  since  taken  the  least  notice  of  your 
engagement  to  remit  us  the  11,475  rix  dollars  receiv- 
ed for  our  account  from  Messrs.   Thomas  ^Flaherty, 
which,  agreeable  to  your  letter  of  the  2nd  August,  you 
stated  you  should  do  as  soon  as  the  government  drew. 
Now,  as  we  know  they  have  since  drawn,  we  can  only 
presume,  in  the  hurry  of  other  engagements,  ours  has 
escaped  you.     Our  friend  W.  E.  Lawrence,  Esq.,  having 
occasion  to  visit  the  Cape,  we  request,  in  the  event  of 
your  not  having  remitted  us  the  amount,  that  you  will  be 
pleased  to  pay  over  to  him  the  11,475  rix  dollars,  less 
your  commission. — ^Yours,  &c. 

Bainbridge  ^  Brown. 
To  Messrs.  Marsh  Si'  Cadogan.*" 

The  defendants  never  received  the  money  from  Messrs. 
MarMk  %  Cadogan,  they  having  failed  shortly  after  tlie 
date  of  their  letter  of  the  2nd  August. 

One  of  the  questions  for  the  opinion  of  the  Court  was, 
whether  the  aboveletter  of  iliar^A  %  Cadogan  to  the  defend- 
ants, and  their  answers,  were  properly  received  in  evidence 
to  diarge  the  defendants  with  the  receipt  of  the  money. 

Hie  case  came  on  for  argument  on  a  former  day  in  this 


Mr.  Serjeant    Wilde,  for  the  plaintiffs.— The  letters 

VOL.  ir.  L 
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1828.        in  question  were  clearly  admissible  in  evidences  and  were 

CoATKt       conclusive  to  shew  that  the  proceeds  of  the  bills  drawn 

V*  by  Plasketi  on  Thomas  A  Flaherty^  at  the  Cape^  were 

Baikbridoe.  u  •f 

received  by  Marsh  ^  Cadogan  as  the  agents  of  the  de- 
fendants; andy  consequently,  the  sum  so  received  by  them 
must,  under  the  circumstances,  be  considered  as  money 
had  and  received  by  the  defendants  to  the  use  of  the  plain- 
tiffs, as  assignees  of  Plasketi.    Although  the  letter  of 
Marsh  ^  Cadogan,  of  the  2nd  August,  might  not  of  itself 
be  sufficient  to  shew  that  they  had  settled  with  the  drawees 
of  the  bills  on  the  conditions  therein  stated,  as  the  agents 
of  the  defendants;  yet,  as  the  defendants  afterwards  acted 
on  that  letter,  and  adopted  the  agreement  of  Marsh  ^ 
Cadogan,  which  was  proved  by  the  defendants*  letter  in 
reply,  and  the  subsequent  letter  of  the  24th  April,  tlie 
whole  correspondence,  taken  together,  was  decisive  evi- 
dence that  the  sum  for  which  the  verdict  was  taken  was 
received  by  Marsh  ^  Cadogan  as  the  accredited  agents  of 
the  defendants,  and  on  their  behalf.     The  letters  of  the 
defendants  were  confirmatory  of  the  acts  of  their  agents. 
The  first  letter   of  advice,  of  the  17th  February,  gave 
them  authority  to  present  the  bills  to  the  drawees,  which 
they  accordingly  did,  and  received  their  amount;  and 
on  their  informing  the  defendants  that  they  had  settled 
for  the  bills  on  certain  conditions,  the  latter,  in  answer, 
expressly  agreed  to  the  terms,  and  said,  they  did  it  with 
pleasure,  because  they  were  assured  that  the  circumstances 
under  which  the  bills  were  drawn  were  fully  explained  to 
Phsketfs  assignees,  who  were  satisfied  therewith'.    This, 
therefore,  was  such  an  adoption  by  the  defendants  of  the 
acts  of  Marsh  ^  Cadogan,  as  to  entitle  the  latter  to  re- 
cover on  an  account  stated,  which  distinguishes  this  from 
the  case  of  a  letter  written  by  an  agent  abroad  to  his 
principal,  containing  a  mere  narrative  of  the  transactions 
in  which  he  has  been  employed,  as  they  form  no  part  of 
the  res  gest<e,  but  merely  an  account  of  them.    Here, 
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however,  the  defendants  adopted  the  acts  of  Marsh  §f        1628. 
Cadogan,  and  afterwards  recognised  the  receipt  of  the  ' 

money  by  themj  as  their  agents,  and  for  their  use;  and  «. 

whether  the  defendants  had  received  it  from  them  or  '^^^n**"'"^- 
not,  the  plaintiffs  were,  under  the  circumstances,  entitled 
to  recover  it 

Mr,  Serjeant  Taddy^  contra. — The  question  is,  whe- 
ther  there  was  any  legal  or  admissible  evidence  of  the  re* 
ceipt  by  the  defendants  of  the  sum  for  which  the  verdict 
was  taken,  so  as  to  entitle  the  plaintifiPs  to  recover.  There 
was  no  proof  that  the  defendants  had  actually  received 
the  money,  nor  could  they  be  charged  with  its  receipt 
through  the  medium  of  Messrs.  Marsh  S(  Cadogan^  their 
agents  or  correspondents  abroad.  The  Jury  could  not 
act  on  their  letter,  and,  although  it  might  have  been  ad- 
missible, it  was  not  sufficient  to  establish  the  fact  of  the 
receipt  of  the  money  by  the  defendants,  or  even  that  it  had 
been  received  on  their  account.  The  distinction  between 
those  cases  in  which  the  declarations  of  agents  affect  their 
principals,  and  those  where  other  evidence  is  necessary, 
was  fully  discussed  in  the  case  of  Fairlie  v.  Hastings, 
where  Sir  William  Grant  said  (a):  '*  The  admission  of  an 
agent  cannot  be  assimilated  to  the  admission  of  the  princi- 
pal. A  party  is  bound  by  his  own  admission,  and  is  not 
permitted  to  contradict  it.  But  it  is  impossible  to  say  a 
man  is  precluded  from  questioning  or  contradicting  any 
thing  any  person  has  asserted  as  to  him,  as  to  hisconduct^ 
or  his  agreement,  merely  because  that  person  has  been  ah 
agent  of  his.  If  any  fact,  material  to  the  interest  of  either 
party,  rests  in  the  knowledge  of  an  agent,  it  is  to  be  prov- 
ed by  his  testimony,  not  by  his  mere  assertion.  Lord 
Kenyan  carried  this  so  far  as  to  refuse  to  permit  a  letter 
by  an  agent  to  be  read,  to  prove  an  agreement  by  the 

{a)  10  Vet.  127. 
l2 
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1828L         principal — holding,  that  the  agent  himself  most  be 
^^^^^      amined.    Maesters  v.  Abraham  (a).     If  the  agreement  ^ttft 


Bainbridob. 


contained  in  the  letter,  I  should  ha?e  thought  it  sufficient 
to  have  proved  that  the  letter  was  written  by  flie  agetlt^ 
but,  if  the  letter  was  offered  as  proof  of  the  contents  of  ft 
pre-existing  agreement,  then  it  was  properly' Tejected*** 
That  principle  has  been  since  recognized  and  adopted  in 
Langhom  y.  AUnutt  (6),  and  in  Kahl  v.  Jansen  (c),  wbfere  it 
was  decided,  that  letters  written  by  an  agent  abroad  to  his 
principal,,  containing  a  narrative  of  the  transac^onsinwhich. 
he  had  been  employed,  were  not  admissible  in  evidence 
against  the  principal,  as  the  mere  representation  of  the 
agent,  because  they  were  not  part  of  the  res  gesta,  but 
merely  an  account  of  them. 

[Lord  Chief  Justice  Best. — It  is  found  as  a  fact  in  tMs 
case,  that,  immediately  on  the  receipt  of  the  letter  from 
Marsh  %  Cadogan,  the  defendants  informed  Stevens  that 
the  bills  had  been  paid  to  Marsh  ^  Cadogan;  and  they 
afterwards  acknowledged  that  the  money  was  in  the  hands 
of  those  persons  as  their  agents,  and  requested  to  have  the 
amount.  As,  therefore,  the  defendants  admitted  that  tfae 
money  was  in  the  hands  of  their  agents,  must  it  not  be 
treated  as  if  it  were  in  the  possession  of  the  principals 
themselves?} 

Looking  at  the  whole  of  the  transaction  in  a  mercantile 
point  of  view,  the  letter  of  Marsh  Sf  Cadogan  contained 
mere  representations  only,  and  afforded  no  evidence  of 
any  particular  fact;  and,  although  it  stated  that  they  had 
received  a  certain  sum,  it  does  not  follow  that  it  remained 
in  their  hands  on  the  defendants*  account.  If  a  party 
.voluntarily  produces  or  shews  a  paper  or  letter  to  another, 
it  does  not  amount  to  an  admission  of  the  facts  therein 

*     ■  * 

contained.    Senc^  v.  Porter  (d).    So,  here,  the  defendants 
were  not  bound  to  believe  that  the  assertion  made  by  their 

(a)  1  Bsp.  Rep.  376.  (6)  4  Taunt.  511.  (c)  Id.  509. 

(<0  7  Term  Rep.  159. 
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iigenia  was  true.  They  might  have  given  credit  to  it  or  1828. 
not ;  and,  altliough  they  have  done  so,  they  are  not  to  be  coatss 
ooQcladed  by  it.    In  Roe  d.  PeUatt  v.  Ferrars  (a)^  it  was  «• 

beUi  th^ity  if  a  defendant  give  in  evidence  an  answer  in 
Cl^ancery  of  the  plaintiffi  it  will  not  entitle  the  latter  to 
avail. himself  of  any  matters  contained  in  such  answer, 
which  are  only  stated  as  hearsay ;  and  here,  the  letter 
^f  Marsh  %  Cadogan  merely  contained  their  declarations, 
and  ought  not  to  have  been  received. 

Cur,  adv.  vnh. 


.  ,  Lord  Chief  Justice  Best  now  said. — As  several  points 
of  general  importance  have  been  raised  in  the  argument, 
arising  on  the  facts  in  this  case,  we  think  that  it  should  be 
tu^ied  into  a  special  verdict,  when  the  opinion  of  another 
Court  may,  if  required,  be  taken.  It  is,  however,  necessary 
for  us  to  dispose  of  one  question,  and  one  only,  as  that  can- 
not be  raised  on  the  special  verdict,  tiz.  whether  or  not  the 
letter  of  Marsh  ^  Cadogan,  the  defendants'  agents  at  the 
Cape,  coupled  with  those  of  the  defendants,  were  properly 
received  in  evidence,  and  were  sufficient  to  charge  the  latter 
with  the  receipt  of  the  money.  We  are  clearly  of  opinion 
that  they  were  so;  for,  although  it  has  been  decided  that 
the  letters  of  an  agent  abroad  to  his  principal,  containing  a 
narrative  of  the  transactions  in  which  he  had  been  employ- 
ed, are  not  admissible  in  evidence  against  the  principal, 
as  the  mere  representations  of  the  ageiit;  we  think  the 
general  rule  laid  down  by  Lord  Chief  Justice  Gibbs, 
in  Langhorn  v»  AUnuit,  is  the  proper  one  (6). — ''  When 
it  is  proved  that  A^  is  agent  of  B,f  whatever  A,  does,  or 
says,  or  writes,  in  the  making  of  a  contract  as  agent  of  £., 
is  admissible  in  evidence,  because  it  is  part  of  the  contract 
which  he  makes  for  £.,  and  which,  therefore,  binds  him; 
but  it  is  not  admissible  as  bis  account  of  what  passes. 


ft 


'a)  2  Bos.  &  Pul.  642.  '  {b)  4  TauDt.  519. 
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Here^  the  letter  was  written  by  Marsh  ^  Cocbgajii  wliile 
acting  as  the  agents  of  the  defentlants,  and  within  the 
scope  of  their  authority  as  such ;  and  tlie  defendants  after- 
wards adopted  it,  by  acknowledging  the  receipt  of  the 
money  by  them,  as  well  as  the  terms  of  the  settlement  with 
Thomas  ^  Flaherty ,  on  whom  the  bills  were  drawn,  and 
acquiescing  in  the  amount  placed  to  their  credit.  As, 
therefore,  the  defendants  accredited  their  agents  for  what 
they  had  done,  and  assented  to  the  placing  of  the  amount 
to  their  credit,  that  was  suflScient  to  charge  them  with  the 
receipt  of  the  money. 

With  respect  to  the  special  verdict,  we  require  it  to  be 
drawn  up,  and  set  down  for  argument  in  the  course  of  the 
next  term,  as  the  parties  ought  not  to  be  prejudiced  by 
any  unnecessary  delay. 

The  rule  for  a  special  verdict  was  drawn  up  accordingly. 


Thtmdayy 
June  19M. 

A  plea  of  bank- 
ruptcy is  no  bar 
to  a  declaration 
framed  in  tort, 
charging  tbe  de- 
fendaot,  a  stock- 
broker, with 
hating  sold  the 
plaintiff's  stock 
(under  a  general 
p3wer  with 
which  he  and 
his  deceased 
partner  were 
entrusted), 
without  her  per- 
mission or  di- 
rection, and  con- 
cealing the  sale. 


Ann  Parker  r.  Crolb« 

1  HIS  was  an  action  on  the  case.  The  Jirst  count  of  the 
declaration  stated,  that,  before  and  at  the  time  of  the  corn' 
mitting  of  the  grievances  thereinafter  mentioned,  the  plain- 
tiff was  possessed  of,  and  lawfully  entitled  to,  a  certain  in- 
terest or  share,  to  wit,  2,800/.  share  or  interest  in  the  joint- 
stock  or  fund,  commonly  called  the  three  per  cent,  reduc- 
ed annuities,  transferable  at  the  Bank  of  England,  the 
said  2,800/.  share  or  interest  then  standing  in  the  name  of 
the  plaintiff  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  and  being  of  great  value,  to  wit,  of 
the  value  of  2,000/.  of  lawful  money,  to  wit,  at  &c.  And 
that,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  defendant  and  one  John  Tenbrocie,  therein- 
after mentioned,  the  defendant  an4  the  said  John  Ten- 
brocke  (since  deceased)  carried  on  the  trade  or  business  of 
stock-brokers  in  co-partnership  together,  to  wit,  at  &c., 
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and  the  plaintiff,  before  the  time  of  the  grievancesi  to  wit|         1828. 
on  o^c,  at  &c.^  retained  and  employed  the  defendant  and       p^r^er 
the  said  John  Tenbrocie.  deceased,  in  his  life-time,  as  »• 

-   "  Crole, 

such  partners  and  brokers  as  aforesaid^  for  certain  rea- 
sonable revard  to  the  defendant  and  the  said  Jotm  Ten- 
brocke  in  that  behalf,  and  then  and  there  made  and 
delivered  to  the  defendant  and  the  said  John  Tenbrockct 
as  such  partners  and  brokers  as  aforesaid,  a  certain 
lettei:  or  power  of  attorney  made  and  executed  by  the 
plaintiff  to  the  defendant  and  the  said  John  Tenbrocke, 
since  deceased,  whereby  she,  the  plaintifi^  made  and  con- 
stitpited  them,  the  defendant  and  the  said  John  Tenbrocief 
or  either  of  them,  her  true  and  lawful  attornies  or  attor- 
ney, for  her  and  in  her  name  from  time  to  time  to  receive 
all  such  dividend  or  dividends  as  should  from  time  to  time 
accrui^  or  become  due  to  the  plaintiff  upon  or  in  respect 
of  her  said  share  of  and  in  the  said  fund  or  stock,  and  for 
her  and  in  her  name,  and  as  her  act  and  deed,  to  make 
sale  of  the  said  share  of  and  in  the  said  fund  or  stock,  or 
any  part  thereof;  and,  thereupon,  it  then  and  there  be- 
came and  was  the  duty  of  the  defendant  and  the  said 
Jolm  Tenbrocke,  deceased,  as  such  brokers  and  partners 
as  afoi^esaid,  in  all  things  to  obey,  abide  by,  and  fulfil,  the 
orders  and  directions  of  her,  the  plaintiff,  in  and  about 
the  using  of  the  said  letter  of  attorney,  and  m  and  about 
the  manageipaent  and  selling  of  the  said  share  of  her,  the 
plaintiff,  of  and  in  the  said  stock  or  fund,  under  or  by 
virtue  of  the  same  letter  or  power  of  attorney.  The 
plaintiff  then  averred,  that,  at  the  time  of  delivering  the 
said  letter  or  power  of  attorney  to  the  defendant  and 
the  said  John  Tenbrocie  as  aforesaid,  to  wit,  on  &c., 
at  &c.,  she,  the  plaintiff^  did  direct  and  order  them, 
the  defendant  and  the  said  John  Tenbrocie,  as  such  bro- 
kers of  her,  the  plaintiff,  not  to  sell,  dispose  of,  or  trans- 
fer the  said  share  or  interest  of  her,  the  plaintiff,  in  the 
stock  aforesaid,  or  any  part  thereof,  without  receiving 
permission  and  direction  of  and  from  her,  the  plaintiff. 
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1828*  tor  thai  purpoae;  tlikat  the  defbakUnt  and  thefiaid  tfi^iji 
Tenbrooic  then  and  there  received  the  same  letliear'  or 
power  of  attorney  of  a.nd  fpom  theplahitifF^  londeriBad 
suliject  to  that  pro riao,  and  upon  such  eonditbor] '  yet  the 
plaimiff  tn  faet  said)  that  the  defendant  and  the  aaad 
John  Tmbrocke^  well  knowing  the  preniised,  but  not  re? 
garding  their  duty  aa  such  brokers  as  afbresaid,  nor  flbe 
orders  and-  directions  so  giren  to  them  by  the  plaintiffi 
but  oontrivkigy  &C.9  to  deceive  and  d^itand.the  plaimCWin 
this  behalf,  afterwards,  to  wit^  on  ftei,  at  &c.>  w*rongfiiHy^ 
and  injuriously,  and  without  any  penaiseion,  direction^  or 
instruction  whatever  from  her,  the  plaintiiF^  tot  that  .pnr^ 
pose,  and  against  the  knowledge  and.  consent  of  hel*,  the 
plaintiff,  sold  and  disposed  of  the  saidjBbajre  or  wtereali  of 
the  plaintiff  in  the  stock  aforesaid,  and  converted  and  dis- 
posed of  the  proceeds  thereef  to  their  own  use,  to  wit,  ai 
&o. ;  and  the  defendant  and  the  said  John  Tenbrocbe  ^n 
and  there,  and  for  a  long  space  of  time,  to  wit,  for  the 
space  of  four  years  then  next  foUowiug,  craftdy  and  A*aur 
dulently  pretended  to  tiie  plaintiff,  to  wit,  at  &c»,  that  her 
said  share  <Mr  interest  of  and  in  the  stock  aforesaid^  during 
the  time  aforesaid,  remained  unsold  and  standing  in  her, 
the  plaintiff's,  name  in  the  books  of  the  Governor  and 
Company  of  the*  Bank  of  England,  and  during  all  the 
time  aforesaid,  there,  craftily,  falsely, and  fraudulently,  con- 
cealed from  the  plaintiff  that  they  bad  so  sold  and  dispos- 
ed of  her  said  share  or  interest;  whereby  the  plaintiff, 
during  all  the  time  aforesaid,  mid  until  the  death. of  the 
said  Join  Tenbrocie,  and  until  the  estate  of  the  said  John 
Tenbrocke  be<iame  and  was  wbc41y  insolvent,  was  prevent- 
ed and  hindered  from  commencing  any  action  or  suit 
against  the  defendant  and  the  said  John  Tenbrocke^  or 
either  of  them;  and  the  plaintiff  hath  thereby  lost  and 
been  deprived  of  all  availing  remedy  u  gainst  the  estate  of 
the  said  John  Tenbrocke^  to  wit,  at  &c« 

The  second  count, — after  redtuig  that  the  plamtiff  was 
pobsesscd  of  certain  stock;  that  the  defendant  and  «7b7#n 
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fhmbtooie  were  stock-brokers  and  co-partners,  and  were         1828: 
retained  by  the  {daintiff  in  and  about  the  transacting  of  the 
bonnet  of  the  plaintiff  relative  to  her  said  stock ;  and  that 
it  thereupoa  became  and  was  the  daty  of  the  defendant 
aad  Jakn  Dmbroekej  deceased ,  as  such  stock-brokers,  to 
obey  and  fulfil  the  orders  and  directions  of  her,  the  plain* 
tiff,  touching  and  concerning  the  same  share  or  interest  in 
the  said  stock,  and  not  to  sell  or  dispose  of  the  sane  with- 
out the  consent  and  direetion  of  the  plaintiff  in  that  behalf*^ 
stated — That  the  defendant  and  John  Tenbroeke^  de- 
oeased«  not  regarding  their  duty  as  such  stock^brokers, 
bntcontrrfkig,  i&c.,  to  deceive  and  defraud  the  plaintiff  in 
diat  behsdf,  wrongfully »  and  injuriously,  and  without'  the 
eoftsent  or  direction  of  the  plaintiff^  and  against  her  wfll, 
sold'  and  disposed  of  the  said  last  mentioned  share  or  in-^ 
terest  in  the  said  public  fund  or  stock,  and  fraudulently 
a»d  deceitfully  took,  bad>  and  disposed  of  the  money 
airfetiig  from  such  sale  to  their  own  use ;  and  the  defendant 
and  the  said  John^  Tenbrocke^  for  a  long  space  of  time,  to 
wit,  until  the  death  of  the  said  John  Tenbrocke,  falsely, 
fhiudnlently,  deceitfully,  and  knowingly,  concealed  from 
the  plaintiff  that  they  had  so  sold  and  disposed  of  her  said 
share  or  interest  last  aforesaid,  and  during  the  time  afore- 
said, falsely,  knowingly,  fraudulently,  and  deceitfully,  re- 
presented and  pretended  to  the  plaintiff  that  her  said 
share  or  interest  last  aforesaid  still  remained  standing  in 
lier  name  in  the  books  of  the  Governor  and  Company  of 
the  Bask  of  England^  and  thereby  the  plaintiff,  during 
the  time  aforesaid,  was  prevented  from  commencing  any 
actioD  or  suit  agamst  the  defendant  and  the  said  Jbiiit 
Tenbroeket  for  the  said  breach  of  duty  in  that  count  men- 
tioned;  and  the  plaintiff,  by  reason  of  the  said  several 
pzeuBses  in  that  count  m^itioned,  had  wholly  lost  and 
been  deprived  of  her  said  share  or  interest  of  and  in  the 
said  public  fund  or  stock  in  that  count  mentioned;  and*  in 
additioD  thereto,  by  i^eans  of  the  premises,  and  of  the . 
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18128.  «aid  Ji^km  Tenbrocte  having  since  di^d  insolvents  abe^  ihc 
plaiotiffi  had  been  and  was  prejudiced  and  hindered  in 
and  about  recovering  lawful  compensation  in  respect  tbene- 
of|  and  bad  been  and  was  otherwise  greatly  iiyored  find 
damnified. 

The  third  count — after  reciting  that  the  plaintiff  waa 
possessed  of,  and  lawfully  entitled  tO|  certain  other  stock — 
stated — ^That^  before  and  at  the  time  8lc.,  the  defendant  was 
a  Btock^broker;  that,  being  such,  theretofore,  to  wit«  on 
&Cm  at  &c.|  the  plainttiF  duly  signed  and  executed  a  cer- 
tain power  of  attorney  authorizing  and  empowering  him^ 
the  defendant}  and  one  John  Tenbrockeg  deceased,  amongst 
other  things,  to  sell  and  dispose  of  the  said  Ust  mentioned 
share  or  interest  in  the  stock  aforesaid  for  and  on  account 
of  her,  the  plaintiff,  and,  for  certain  reasonable  ri^w ard  in 
that  behalf,  retiiined  and  employed  the  defendant  and  the 
said  John  Tenbrockej  as  such  stock^brokers  as  aforea^id^ 
for  the  purpose,  amongst  other  things,  of  so  selling  and 
disposing  of  the  said  last  mentioned  stock,  and  in  the 
mean-time  receiving  the  dividends  thereon.    The  plaintiff 
then  averred,  that  she  did,  afterwards^  to  wit,  on  &c.,  de- 
liver the  said  last  mentioned  warrant  of  attorney  to  him, 
the  defendant,  and  the  said  John  Tenbrockei  aud  did  order 
and  direct  the  defendant  and  the  said  John  Tenbrocke  to 
keep  the  said  power  of  attorney  in  their  care  and  cus- 
tody, for  the  purpose  of  selling  and  iraoafer ring  the  «ame 
share  and  interest  on  account  of  and  for  the  benefit  of  the 
plaintiff,  when  they,  the  defendant,  and  John  T^nbrocke, 
should  be  afterwards  duly  instructed  and  directed  .by  the 
plaintiff  in  that  behalf;  and  that  the  defendant  and  John 
Tenbrocke,  deceased,  accepted  and  received  the  said  last 
mentioned  power  of  attorney  in  the  manner  and  for  the 
purpose  last  aforesaid ;  that,  tfayerevpon  it  became  and  was 
the  duty  of  the  defendant  and  John  Tenbrocke,  deceased, 
to  retain  and  keep  the  same  power  of  attorney  for  the 
purpose  aforesaid,  and  not  to  act  upon  the  sa^e  in  selling 
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^  said  share  or  iiitereit  of  the  plaintiff  in  that  cotint  men-  ,J^^ 
tioned,  until  thej,  the  defendant,  and  John  Tenbroche^ 
should  be  duly  authomed  and  directed  by  the  plaintiff  in 
that  behalf;  yet,  that  the  defendant,  not  regarding  hia 
duty  in  that  behalf,  but  contriving,  &c.,  to  injure  and  de- 
fraud the  plaintiff,  afterwards,  to  wit,  on  &c.,  at  &c.t 
wrtHigfully  and  unjustly,  and  against  the  will  and  consent 
of  the  plaintiff,  and  without  haying  received  any  directioni 
authority,  or  order,  from  her  in  that  behalf,  sold  and  dis- 
posed of  the  said  last  mentioned  share  or  interest  in  the 
stock  aforesaid  under  and  by  means  of  the  said  power 
of  attorney,  and  fraudulently  and  deceitfully  took  and  re- 
ceived the  produce  thereof,  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  0,000?.,  to  his  own  use  and  be- 
nefit, and  thereby,  and  by  means  of  the  premises  last  afore- 
said, she,  the  plaintiff,  had  lost  and  beeti  deprived  of  the 
said  last  mentioned  share  and  interest  in  the  said  stock, 
being  of  the  value  aforesaid,  and  had  been  and  was  other- 
wise greatly  damnified. 

To  this  declaration  the  defendant  pleaded — 

Flr^i — ^Tbe  general  issue. 

Secondly, — ^That,  after  the  committing  of  the  griev- 
ance in  the  declaration  mentioned,  and  before  the  com- 
mencement of  the  suit,  he,  the  defendant,  became  bank- 
rupt, &c. 

Thirdltf, — As  to  the  converting  and  disposing  of  the 
proceeds  of  the  said  share  or  interest  of  the  phintiff  in  the 
said  stock,  as  in  the  said  first  count  mentioned,  and  as  to 
the  taking  and  disposing  of  the  money  arising  from  the 
sale  of  the  said  share  or  interest  of  the  plaintiff  in  the  said 
public  stock  or  fundi  as  in  the  said  second  count  mention-^ 
ed;  and  as  to  the  taking  and  receiving  the  produce  of  the 
said  share  or  interest  of  the  plaintiff  in  the  said  stock,  as 
in  the  said  third  count  mentioned,  by  the  defendant  above 
supposed  to  have  been  done,  the  defendant  said  that  the 
plaintiff  ar/joitem  non  ^c;  because  she  said,  that,  after  the 
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cooimit^g  of  the  4udd' several  ftoppoaed  grievwc^sln 
the  introdnotory  part  of  the  plea  meolioned  (if  any  suqt^ 
were  committed),  and  before  the  commenoement  of  tb^^ 
suit,  to  wit,  on  See.,  he,  the  defimdanti  became  a  bankrupt 
within  the  true  intent  and  meaaing,  &c»»to  wit,  at-&(Vi 
and  that  the  said  supposed  causes  of  actioii  in  thejptrod.ifCr 
tOry  part  of  this  plea  and  in  the  said  declaration  mentioned 
(if  any  such  %here  be),  and  each  of  them>  did  accrue  to  t^^ 
plaintiff  before  he,  the  de&ndanti  became  a  bankrupt  as 
aforesaid,  to  wit,  at  &o^aforesaid« 

'  The  plaintiff  Joined  issue  on  Che  first  plea;  and  demyrred 
generally  to  the  second,  and  specially  to.  the  third,  as^igUr 
idg  for  cause — that  tlie  defendaat  had  oot,  in  or  by  bis  said 
last  plea,  made,  or  attenipted  to  maket,  any  answer  tq  aiyr 
of  the  material -averments  uid  things  in  the  said  declara^ 
tioncontained;  but  that,'  on  the  contrary  tbereofj  the  said 
last  plea  was  wholty  confined  to  certain  matters  in  and  by 
the  said  declaration  alleged  as  matters  of  aggravation  only  $ 
and  for  that  the  said  last  plea  was,  in  divers  other  respects^ 
informal,  insufficient,  &c.  The  defendant  joined  in  de- 
murrer. 
The  cause  now  came  on  for  argument,  when — 

•    Mr.  Serjeant  Wildef  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on — 

Mr.  Serjeant  Stephen  to  support  the  second  and  last 
pleas. 

The  bankruptcy  of  the  defendant  b  a  complete  bar  to 
tb^  whole  action,  or,  at  all  events,  to  the  charge  of  the  sale 
apd  conversion  of  the  stock  to  the  defendant's  use.  Tlie 
plamtiff  has  alleged,--^^/,  that  the  defendant  sold  her 
slock  without  her  knowledge  or  consent; — secondly^  that 
he  has  converted  it  to  bis  own  use;— and  lastly^  that  he 
concealed  the  sale  from  the  plaintiff,  whereby  she  was  de-r 
prived  of  any  availing  remedy  she  might  have  had  against 
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the  estate  ai  Tendroeke,  un  alleged  joint  wrong^^^ier*  ^B^S* 
With  respect  tc>  the  alleged- loss  the  plaintiff  had  sustained 
as  agidnst  TenlHn^ke's  estate,  it  fbnna  no  relevant  partqf 
the  declaration,  but  vra«  a  mbre  auincBavre  of  the  pleader  to 
shew  that  the  transaetion  aavoured  of  fraud*  It  was,  there* 
ibre,  tinneceissarj  to  notice  or  answer  it  in  the  plea,  for  tbie 
defendant  alone  iaicharged  withthe  vholecause  of  action,  a9 
survivor  of  Tenhrooie,  and  Uie  plaintiff  has  not  alleged,  that 
he  is  hisolvieiit,  nor  can  that  feet  be  presfnaned  by  the  Court* 
If,  therefore,  the  plaintiff  was  entitled  toi  recover  the  whole 
of  her  demand  fi^m  die  df^fendant,  and  he  is  chargeable 
wiih  thefiill  amount  of  the  dobt,  if  he  were  in  solvent  cur« 
cumstances,  the  plaihtiff  could  iiave  sustained  no  damage 
bj  the  feihire  or  insolvency  of  Tenbrotke.  J^esides,  th.e 
phdntiff*s  demand  was  in  the  nature  of  liquidated  dami^es, 
and  capable  of  being  ascertained  at  the  time  of  the  bank- 
ruptcy. The  plaintiff,  therefore,  might  and  ought  to  havi^ 
proved  her  debt  under  the  commission,  and,  althouigh  (he 
declaratioH  is  framed  in  iort^  yet  the  tort  might  have  been 
waived.  The  plaintiff  had  her  remedy  by indebitaius  aP- 
sttmpsii;  or  she  might  have  proved  under  the  commissioui, 
as  for  money  had  and  received  by  the  defendant  to  her 
use.  As  no  special  damage  is  alleged,  the  substantial 
cause  of  action,  or  measure  of  the  damages  the  plaintiff 
has  sustained,  is  the  value  of  the  stock  sold,  or  the  pro- 
ceeds which  the  defendant  actually  received.  The  plain- 
tiff has  averred  tha.t  the  stock  was  sold  without  her 
knowledge  or  consent;  but  that  was  a  mere  breach  of  triut, 
for  which  she  had  a  remedy  in  equity.  It  must  be  admit* 
ted,  that  a  creditor  cannot  prove  under  a  commission  where 
he  founds  his  demand  solely  upon  a  tort,  in  which  case  the 
damages  are  contingent  and  uncertain,  vix.  for  an  assault 
and  battery,  as  in  WaUer  v.  Sherlock  (a),  or  in  trespass 
for  mesne  profits,  Goodtitle  v.  North  {b)\  yet,  if  a  demand 

(a)  3  Wils.  272,  n.  {h)  2  Doni^.  684. 
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18!>S.  be  such  that  the  amount  can  be  liquidated  and  ascertained 
without  the  intertentionof  a  Jury,  it  is  quite  clear-that  itiaiay 
be  proved  under  a  commission,  and  that  a  plea  of  bankrupt- 
cy and  certificate  is  an  answer  to  such  demand;  and  there 
is  no  authority  to  shew,  that,  in  such  a  case  as  the  present, 
a  plaint^  can  have  the  option  of  proceeding  for  a  tort,  by 
the  mete  statement  of  collateral  fkets  in  the  declaration.  If 
sueh  a  doctrine  were  to  prevail,  it  would  tend  to  contravene 
the  policy  of  the  bankrupt  laws,  by  which  a  party  who  sur- 
renders  all  his  estate  and  effects  for  the  benefit  of  his  credit 
tors,  is  protected  from  all  actions  or  suits  on  contracts  en* 
tered  into  previous  to  bis  bankruptcy.  In  Forster  r.  SWr- 
tees  (a),  where,  by  agreement  between  the  plaintiffs  and 
defendants,  who  were  bankers,  the  plaintiff^  were  to  send 
to  the  defendants  weekly  all  their  own  notes  and  the  notes 
of  certain  other  banking-houses,  and  the  defendants  were, 
in  exchange,  to  return  to  the  plaintiffs  their  own  notes  and 
the  notes  of  certain  other  bankers,  and  the  deficiency,  if 
any,  was  to  be  made  up  by  a  bill  drawn  by  the  defendants 
in  favour  of  the  plaintiffs,  at  a  certain  date — it  was  held, 
that  the  notes  so  sent  by  the  pkiintiffs  to  the  defendants 
constituted  a  debt  against  them,  which  the  defendants 
might  pay  by  a  return  of  notes,  according  to  the  agree- 
ment; but,  if  they  made  no  such  return,  or  a  short  return, 
and  gave  no  bill  for  the  balance,  such  balance  remain- 
ed as  a  debt  against  them,  proveable  under  a  commis* 
sion  against  the  defendants ;  and  that  the  plaintiffs  could 
not  maintain  an  action  to  recover  damages  as  for  a  breach 
of  contract  against  the  defendants,  who  had  obtained 
their  certificates.  Tliere,  the  plaintiffs  declared  in  a«- 
sumpsit,  although  they  had  their  election  to  waive  their 
claim  as  for  a  debt  arising  upon  the  contract,  and  sue  in 
tori  for  damages  for  the  breach  of  it.  Lord  EUenbarough 
there   said  (6):     *'  When  a  bankrupt  is  discharged  by 

(aU2  East,  605.  (i)Id.€12. 
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his  certiScate  from  a  debt  in  one  fomii  how  can  he  be  i8^« 
charged  by  the  creditor  in  another  form  of  action  for  the 
same  debt?  Thb  is  substantially  the  subject-matter  of  a 
debt,  and  not  the  case  of  a  mere  breach  of  duty  for  which 
the  plaintiffs  could  have  declared  for  or  recovered  any 
special  damage  ultra  the  debt  for  which  the  bill  was  to  be 
given."  So,  here,  the  plaintiff^'s  cause  of  action  is  in  sub- 
stance the  subject-matter  of  a  debt  by  the  sale  of  tb0  stock, 
and  she  could  not  be  entitled  to  recover  any  special  damage 
beyond  it  Mr.  Justice  Bayley  said :  "  The  amount 
of  the  sum  which  the  pkintifis  would  have  a  right  to 
demand,  in  any  case,  for  a  breach  of  the  agreement, 
would  be  liquidated  damages."  In  Parker  v.  Norton  (a), 
it  was  held,  that,  where  a  party  has  his  election  either 
to  bring  trover  or  an  action  for  money  had  and  received, 
he  might  maintain  the  former  notwithstanding  the  bank- 
ruptcy of  the  debtor  after  the  cause  of  action  accrued. 
There,  the  plaintiff^,  being  the  owner  of  a  bill  of  ex- 
change, entrusted  it  to  the  defendant  in  order  that  he 
should  obtain  payment  when  it  became  due,  instead  of 
which  he,  in  violation  of  his  trust,  and  without  waiting  for 
the  day  of  payment,  discounted  the  bill,  received  less  than 
its  value,  and  applied  the  money  to  his  own  use;  and, 
although  that  was  a  most  dishonest  transaction,  Lord 
Kenyon  said,  that,  "  if  the  plaintiff*,  after  considering 
what  remedy  he  should  take,  had  brought  an  action  for 
money  had  and  received,  he  would  have  affirmed  the  act  of 
die  defendant,  and  the  bankruptcy  and  certificate  would 
have  been  an  answer  to  that  action,"  Here,  it  does  not 
appear  on  the  face  of  the  record  that  the  plaintiff*  has  sus- 
tained any  damage  beyond  the  loss  .of  the  stock,  the  value 
of  which  might  have  been  easily  ascertained  and  proved 
under  the  commission.  It  might  have  been  sold  or  trans- 
ferred by  Tenbrocke  without  the  knowledge  or  assent  of 

ifl)  6  Term  Rep.  695. 
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1828.  thie  defendanti  and  if  so,  he  cannot  be  said  to  have  been 
guilty  of  a  conversion  or  conceahnent;  and,  if  the  allega* 
tion  of  that  latter  fact  be  struck  out  of  the  declaration, 
there  can  be  no  doubt  but  that  the  plaintiff's  demand  was 
reduced  to  a  debt  which  might  have  been  liquidated  and 
ascertained  at  the  time  of  the  bankruptcy. 

Lord  Chief  Justice  Best. — If  we  were  to  decide  in  fa- 
vour of  the  argument  which  has  been  so  ingeniously  pressed 
upon  us  for  the  defendant,  we  should  not  only  overturn  all 
the  cases  from  Utterson  v.  Vernon  (a)  to  the  present  time, 
but  contravene  the  first  principles  of  the  bankrupt  laws,  by 
one  of  which  a  party  who  has  duly  conformed  and  obtained 
his  certificate  is  protected  against  all  debts  which  have  been 
fairly  or  bond  fide  contracted,  but  not  against  those  which 
have  been  incurred  through  his  own  misconduct  or  fraud. 
In  GoodtUle  v.  Norih,  it  was  held  that  bankruptcy  is  no 
plea  in  bar  to  an  action  for  mesne   profits;    and  Lord 
Mansfield  there  said :  *'  The  plaintiff  goes  for  the  whole 
damages  occasioned  by  the  tort,  and  when  damages  are 
uncertain  they  cannot  be  proved  under  a  commission  of 
bankruptcy."    In  Parker  v.  Norton,  it  was  established, 
that,  if  a  party  had  a  remedy  by  action  for  a  fraud,  although 
he  might  waive  the  tort  and  sue  on  the  contract,  or  prove 
his  debt  under  a  commission,  yet,  if  he  did  not  elect  to 
waive  the  tort,  but  founded  his  action  upon  the  fraud,  the 
certificate  would  be  no  bar.     What,  then,  are  the  facts 
of  this  case,  as  disclosed  on  the  face  of  the  declaration?    It 
appears  that  the  plaintiff,  a  female,  being  the  owner  of 
stock,  employed  the  defendant  as  her  broker,  and  en- 
trusted him  with  a  power  to  sell  the  stock  as  well  as 
to  receive  the  dividends,  directing  him,  when  the  power 
was  delivered  to  him,  not  to  sell  or  transfer  the  stock 
without  her  permission;  but  that,  in  direct  violation  of 

(a)  3  Term  Rep.  548. 
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^ch  order/ He  sold  the  stock  and  concealed  the  sale  from  )82B. 
the  plabitifl^  afhd  that  she  remained  ignorant  of  it  Until  the 
death'  of  the  defendant's  partner,  who  died  insolvent.  The 
piaintiflr;  therefore^  was  clearly  defiraiided  by  the  defendant's 
nhuse  of  the  power  committed  to  his  care;  and^  although  the 
deceased  partner  might  alone  have  been  cognizant  of  the 
fraud,  the  plaintiff  had  a  right  to  recover  as  against  both;  and, 
on  the  death  of  one,  she  was  entitled  to  pursue*  her  remedy 

■ 

against  the  other.  The  narrow  ground  on  which  I  think 
this  case  ought  to  be  determined,  is  that  of  fraud,  and  if  so, 
the  language  of  Lord  Kenyan,  in  Parker  v.  Norton,  is  ex- 
pressly^ iii  point,  for,  said  his  Lordship  (o),  "  Some  of  the 
arguments  that  hkve  been  addressied  to  us  on  behalf  of  the 
defendaht  are  founded  on  the  supposition  that  this  is  a  com- 
passionate case;  even  ifthatsiipporition  were  true,  we  could 
not  decide  iii  hk  fkvour  against  tlie  rules  of  law.  But,  if 
ever  a  case  was  brought  before  a  Court  of  justice,  that  was 
entitled  to  less  favour  than  others,  this,  as  it  is  disclosed 
on  the  part  of  the  defendant,  is  that  case.  When  the  case 
of  Ooodtitle  v.  North  was  argned  here,  Lord  Mansfield 
'  put  an  end  to  it,  by  one  observation,  '  the  form  of  the 
"ttiHon  is  decisive.'  '*  That  is  the  grt)und  on  which  I  put 
'this  ease:  and  Mr.  Justice  Qrose,  sidd  (6):  ''The  question 
'here  is,  n6t  whether  or  not  the  plaintiff  ms^Aif  have  proved 
his  debt  under  the  defendant's  commission,  but  whether  he 
ittis  bound'io  do  bo;  and  if  he  were  not,  the  certificate  is 
no  bsir  to  this  action*  What  L<n-d  Mansfield  said,  in  the 
taseotGoodiitley.  North,  is  decisive  of  the  present  case; 
and  even  without  that  authority,  I  wcAiId  not  consent  that 
ttieirhole  system  of  the  bankrupt  laws  should  be  convert- 
ed into  a  system  of  fraud  by  the  bankrupt  himself.  This 
is  not  a  debt  arising  out  of  any  contract  of  the  parties ;  but 
^f  it  be  8  debt  at  all,  it  arises  out  of  the  misconduct  of  the 
'de^fendsffit."    That  appears  to  me  to  be  expressly  in  point ; 

(a)  6  Term  Rep.  699.  (b)  Id.  700. 
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1828.        and  although  in  this  case  the  plaintiff  might  have  waived 
the  tort  and  sued  in  asmmpsiti  by  which  she  would  have 
affirmed  the  act  of  the  defendant  in  the  sale  of  the  stock, 
yet  she  was  not  bound  to  do  so,  and  she  has  expressly  al- 
leged, that  the  sale  was  against  her  order  and  consent. 
She  is,  therefore,  entitled,  not  only  to  receive  compensation 
in  damages,  according  to  the  value  of  the  stock  sold,  but 
to  recover  from  the  defendant,  on  the  ground  of  fraud 
and  a  breach  of  the  tru/$t  and  confidence  reposed  in  him. 
The  case  of  Forster  v.  Surtees  does  not  touch  this.    The 
plaintiffs  there  declared  in  assumpsit  for  the  breach  of  an 
agreement,  and  the  Court  did  not  mean  to  intrench  upon 
or  over-rule  the  previous  decisions  in  Utterson  v.  Vernon, 
and  Parker  V.  Norton,  but  liord  EUenborough  took  the  dis- 
tinction, and  said  (a):  ''  This  is  substantially  the  subject- 
matter  of  a  debt,  and  not  the  case  of  a  mere  breach  of  duty 
for  which  the  plaintiffs  could  have  declared  for  or  reco- 
vered any  special  damage  tdira  the  debt  for  which  the  bill 
was  to  be  given.'*    There,  the  plaintiff's  cause  of  acti<m 
Was  founded  substantially  on  a  contract,  and  he  could 
have  had  no  remedy  but  by  assumpsit,  as  there  was  no 
wrong,  independently  of  the  breach  of  the  agreement. 
But  where  the  demand  is  of  a  mixed  nature,  and  the  cre- 
ditor may  claim  either  as  founding  upon  contract,  or  as  for 
a  tort,  he  may  make  his  election,  and  will  be  entitled  to 
prove  or  not  accordingly.    So,  in  equity,  if  a  plaintiff  might 
have  proceeded  at  law  for  that  which  he  demands  by  his 
bill,  either  by  an  action  of  assumpsit,  or  an  action  for  the 
tort,  the  bill  may  be  demurred  to  if  it  be  in  the  nature  of 
an  action  for  the  tort,  but  if  it  be  in  the  nature  of  an  ac- 
tion of  assumpsit,  the  defendant  may  plead  his  bankruptcy 
and  certificate — De  Tastet  v.  Sharpe  (6).     So  here,  if  the 
plaintiff  had  waived  the  tort,  and  sought  to  recover  dama- 
ges in  assumpsit,  for  the  mere  breach  of  contract,  the 


(a)  12  East,  612.  De  Tastetv.  Walktr,  Buck's  Bank- 

et) 3  Madd.  51;  5.  C.  nomine     ruptcy  Cases,  153. 
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bankruptcy  and  certificate  might  have  been  a  bar  to  the         1828. 
actkm ;  but,  as  the  declaration  is  framed  in  iort,  for  the  fraud 
or  misconduct  of  the  defendant,  I  am  of  opinion  that  the 
plaintiff  is  antitled  to  judgment. 


Mr.  Justice  Burrough  (a). — Not  only  the  form  of  the 
action  in  this  case,  but  the  allegations  in  the  different 
counts  of  the  declaration,  are  decisive  to  show  that  the 
defendant  has  been  guilty  of  misconduct  for  which  he  is 
liable  in  tori.  It  is  averred  that  the  plaintiff,  being  possess- 
ed of  stock,  directed  the  defendant,  as  her  broker,  not  to 
sdl  or  transfer  it  without  her  permission,  but  that  he  fraud- 
ulently sold  it  in  defiance  of  such  direction,  and  concealed 
the  sale  from  her.  This  action,  therefore,  was  well  brought, 
according  to  the  case  of  Parker  v.  Norton;  and  Lord  Ken- 
yon,  Mr.  Justice  Ashhur^i,  Mr.*  Justice  Grose,  and  Mr. 
Justice  Lawrence  (who  was  a  most  eminent  pleader  and  ex- 
cellent lawyer),  all  agreed,  that,  in  a  case  of  fraud,  a  party  is 
not  bound  to  prove  his  debt  under  a  commission,  but  that  he 
may  waive  the  contract  and  sue  for  the  torL  If  a  party  pur- 
chase a  horse  warranted  sound,  and  he  turn  out  to  be  other- 
wise, and  the  seller  becomes  a  bankrupt,  the  buyer  has  his 
remedy  by  an  action  in  the  nature  of  tort  for  the  deceit, 
or  by  assumpsit  on  the  warranty ;  in  the  one  case,  the  debt 
conld  not  be  proved  under  the  commission,  but  in  the 
other  it  might ;  and  in  the  latter  instance  the  certificate 
would  be  a  bar. 

Mr.  Justice  Gaselee. — ^The  decision  of  the  Court  of 
Kim^s  Bench,  in  Parker  v.  Norton,  has  established  a 
sound  principle,  which  has  never  been  contravened,  or  even 
attempted  to  be  impugned.  Where  a  party  has  a  remedy 
by  an  action  of  tort,  he  cannot  be  compelled  to  sue  in  as-- 
smm/mi/  and  here,  although  the  declaration  might  have 

(a)  Mr.  Justice  Park  was  absent. 
M  2 
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been  framed  differently,  and  other  allegations  introduced, 
as  to  the  loss  of  dividends  by  the  plaintiff,  still,  as  it  is  aver- 
red that  the  defendant  sold  the  stock  contrary  to  the  direc- 
tion of  the  plaintiff,  and  concealed  the  sale,  it  is  sufficient.  It 
is  most  indiscreet  to  entrust  a  broker  with  a  power  to  sell, 
for  if,  after  a  sale,  he  regularly  pay  the  dividends  as  they 
become  due,  he  lulls  all  suspicion,  and  the  party  remains 
ignorant  of  the  sale.  Although  the  plaintiff  might  have 
been  entitled  to  recover  in  an  action  for  money  had  and 
received,  yet  as  the  sale  was  made  without  her  knowledge, 
though  it  might  have  been  effected  by  Tenbrocke,  still 
this  defendant  is  liable  in  this  form  of  action,  and  conse- 
quently the  pleas  demurred  to  cannot  avail  him. 


Judgment  for  the  plaintiff. 


June  19th, 

By  letten  pa* 
tent  of  Charlet 
the  leoondy  the 
Coopen'  Com- 
pany were  em- 
powered to 
make  such  rea- 
lonable  orders 
and  ordinances 
as  to  the  master 
and  wardens 
should  seem 
meet,  for  the 


Carter  and  two  Others  f.  Sanderson. 

1  HIS  was  an  action  of  debt,  by  the  master  and  wardens 
of  the  Coopers'  Company,  against  one  of  their  stewards,  for 
the  recovery  of  a  penalty  incurred  by  him  under  a  bye-law, 
for  not  providing  a  dinner  for  the  company  on  Lord  Mayor's 
Day.  The  declaration  recited,  that  King  Henry  the  se- 
venth, by  his  letters  patent,  under  the  Great  Seal  o(  Eng- 
land, bearing  date  at  Westminster,  the^th  day  ot  April,  in 
the  sixteenth  year  of  his  reign,  granted  and  gave  licence 
good  order,ruie,  jq  gj^  ^f  [jjg  beloved  Bubjects  therein  named,  citizens  and 

and  goremment  *'  ' 

of  tiie  company,  coopers  of  the  art  and  mystery  of  coopers  of  his  city  of 
in  the  reign  of    London,  some  Or  one  of  them,  to  make,  create,  erect, 

George  the  Se- 
cond, the  master 
and  wardens 
were  yearly  to 
elect  three  per- 
sons of  the  livery  to  be  stewards,  who  were  to  provide  a  dinner  for  the  whole  of  the  livery  on  Lord 
Mayor's  Day  (with  such  allowance  out  of  the  stock  of  the  company  as  the  master  and  wardens  fi>r 
the  time  being  should  think  fit);  and  if  any  person  elected  steward  should  refuse  to  provide  the 
dinner,  he  was  to  forfeit  20^  to  the  use  of  the  company,  unless  he  would  make  oath  in  writing  be- 
fore a  magutrate,  that  he  was  not  worth  300/.  at  the  time  of  his  election  or  taking  the  oath : — Heldp 
that  such  bye-law  was  bad,  and  that  the  allowance  to  be  made  by  the  Company  being  a  condition 
precedent,  the  declaration  was  InsiifBcient  for  want  of  an  averment  to  that  effect. 


found,  and  establish,  a  fraternity,  or  perpet^ial  guild,  of  one 
master  and  two  keepers  of  the  commonalty  of  freemen  of 


Sanderson. 


tN  THE  NINTH  YEAR  OF  GEO.  IV.  165 

the  mystery  of  coopers,  residing,  or  thereafter  to  reside,         18*28. 
in  his  said  city,  and  suburbs  of  the  same;  and  that  the 

^^  '  Carter 

said  master,  two  wardens  or  keepers,  and  commonalty,  af-  ^  v. 
ter  such  erection,  foundation  and  establishment,  at  all 
times  to  come,  should  remain  one  body  in  itself  and  one 
corporate  commonalty,  by  and  under  the  name  of  master 
and  wardens  or  keepers  of  the  commonalty  of  freemen  of 
the  mystery  of  coopers  of  London^  and  suburbs  of  the  same 
city,  with  power  to  purchase,  possess,  and  receive  in  fee 
and  perpetuity,  lands,  tenements,  rents,  and  other  posses- 
sions whatsoever,  which  should  not  be  held  of  the  King  in 
capiie;  and  that  the  said  master,  wardens  or  keepers  and 
commonalty  should  have  perpetual  successioiwand  a  com- 
mon seal  to  serve  for  sealing  the  deeds  and  businesses  of 
the  said  mystery  and  fraternity  or  guild  for  ever;  and 
that  the  said  master,  wardens,  &c.,  and  their  successors, 
should  plead  and  be  impleaded  and  sue  in  all  actions,  &c», 
and  answer  and  defend  the  same  under  the  name  aforesaid, 
and  that  such  master,  wardens  or  keepers  and  common- 
alty, after  such  erection,  foundation  and  establishments 
every  year,  might  choose  and  make  out  of  themselves  a 
master  and  two  wardens  or  keepers,  to  oversee,  rule,  and 
govern  the  mystery  and  commonalty;  and  that  such  mas- 
ter, &c.,  &c.,  so  elected,  after  such  election,  should  be  mas- 
ter, &c.,  until  a  new  election  should  be  made;  that  the 
master,  wardens  or  keepers,  and  commonalty  for  the  time 
being,  might  lawfully,  and  with  impunity,  make  lawful  and 
honest  meetings,  and  make  reasonable  laws^  statutes^  and 
ordinances  for  the  wholesome  rule  and  government  of  the 
said  mystery^  according  to  the  exigency  of  necessity,  as 
often  as  and  when  need  should  be,  so  as  such  laws,  sta- 
tutes, and  ordinances  should  not  any-ways  be  against  the 
laws  and  customs  of  his  said  kingdom  of  England,  which 
said  letters  patent  the  persons  therein  named  accepted ; 
that  one  of  those  persons,  in  the  19th  year  of  the  reign 
of  Henry  seventh,  by  force  and  authority  of  the  said  let- 
ters patent,  by  his  writing,  sealed  with  his  seal,  and  now 
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1828.         lost  or  destroyed  by  time  and  accident,  made,  created, 
cauter       erected,  founded,  and  established  a  certain  fraternity,  or 
^'  perpetual  guild,  of  one  master  and  two  wardens  or  keepers 

of  the  said  commonalty  of  freemen  of  the  said  mystery  of 
coopers,  and  made  and  ordained  a  master  and  wardens, 
and  gave  and  granted  them  all  advantages,  liberties,  and 
privileges,  which,  by  means  of  the  said  letters  patent,  could 
be  given,  assigned,  or  conferred ;  that,  by  certain  letters 
patent  of  his  late  Majesty  King  Charles  the  second,  under 
his  great  seal  of  England,  bearing  date  at  Westminster, 
the  13th  day  of  August,  in  the  13th  year  of  his  reign, 
after  reciting  that  he  had  seen  the  letters  patent  of  the 
late  King  Henry  the  seventh,  and  after  setUng  forth  the 
same,  it  was  made  known,  that  the  patent,  and  all  the 
powers,  &c.,  therein  contained,  should  be  confirmed ;  never- 
theless, for  the  better  order,  rule,  and  government  of  the 
said  master,  wardens  or  keepers  of  the  commonalty  afore* 
sard,  his  said  late  Majesty  King  Charles  the  second,  did 
(amongst  other  things,  by  which  other  additional  privile- 
ges were  conferred)  declare,  that  the  master,  wardens,  and 
assistants  of  the  said  company  for  the  time  being,  or  the 
greater  part  of  them,  at  any  time  or  times  respectively, 
should  or  might  have  fuU  power  and  authority  by  virtue  qf 
the  said  last-mentioned  letters  patent,  to  make,  ordain,  con^ 
stitute,  appoint,  and  set  down  such  reasonable  orders  and 
ordinances  in  writing,  as  to  them,  the  said  master,  wardens, 
or  assistants,  or  the  greater  part  of  them,  for  the  time  being, 
should  seem  meet  and  necessary,  according  to  their  good 
discretion  respectively,  as  well  for  and  concerning  the  oaths 
that  should  be  administered  to  the  master,  wardens,  assist- 
ants, and  freemen  of  the  said  company  and  the  necessary 
officers  of  and  concerning  the  same,  and  also  for  the  good 
order,  rule,  and  government  oftlie  master,  wardens,  assist-' 
ants,  and  commonalty  cforesaid,  and  all  other  members  of 
the  said  society  or  thereunto  belonging,  in  and  touching 
all  necessary  matters  and  things  concerning  the  same;  and  . 
that,  whensoever  the  said  master  and  wardens  for  the  time 
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being  should  make,  ordain,  and  establish  such  orders,  vi^l^ 
acts,  and  ordinances  as  aforesaid,  they  respectively  should  carter 
have  power  therein  to  provide  and  limit  such  reasonable     „      ^» 

^  '^  Sanderson. 

pams,  penalties,  and  punishments,  either  by  fines  or  amer- 
ciaments, or  by  any  other  lawful  ways  or  means  whatso- 
ever, upon  all  offenders,  breakers,  neglecters,  or  not  ob- 
servers of  the  same,  or  any  of  them,  as  to  them  the  mas- 
ter, wardens,  and  assistants  of  the  said  company,  or  the 
major  part  of  them  for  the  time  being  respectively,  should 
think  fit,  necessary,  and  convenient;  and  that,  thereupon, 
or  at  any  time  after,  the  said  master,  wardens  or  keepers 
of  the  commonalty  of  freemen  of  the  mystery  of  coopers, 
Lambm^  and  of  the  suburbs  of  the  same  city  aforesaid,  or 
such  of  them  whom  it  did  concern,  should  or  might,  by 
▼irtue  of  the  said  last-mentioned  letters  patent,  have,  levy, 
recover,  and  take  the  said  fines  and  amerciaments  by  ac- 
tions of  debt,  or  by  distress  of  the  goods  and  chattels  of 
such  ofiender  or  offenders,  according  to  the  laws  and  sta- 
tutes of  this  realm;  and  the  same  fines  and  amerciaments 
so  levied  and  taken,  should  and  might  retain,  convert,  and 
^oy,  to  and  for  the  common  use  and  supportation  of  the 
said  commonalty;— all  which  acts,  orders,  and  ordinances 
so  as  aforesaid  to  be  made,  his  said  late  Majesty  King 
Charles  the  second  did  will  should  be  observed  and  kept, 
under  the  pains  and  penalties  therein  to  be  contained, 
so  as  always  such  orders,  ordinances,  fines,  and  amercia- 
ments be  reasonable  and  not  repugnant  or  contrary  to  the 
laws  and  statutes  of  his  said  late  Majesty  King  Charles 
the  second's  realm  of  England,  nor  contrary  to  the  due 
custom  of  his  city  of  London, 

The  plaintiffs  then  averred,  that,  after  the  making  of 
the  said  letters  patent  of  his  said  late  Majesty  King  C/tarles 
the  second,  and  after  the  acceptance  thereof,  and  before 
the  coinmencement  of  this  suit,  to  wit,  on  the  3rd  day  of 
March,  in  the  fourteenth  year  of  the  reign  of  our  late 
sovereign  Lord  King  George  the  second,  one  Bartholomew 
Clark,  then  being  master  of  the  said  company,  and  one 
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1B28.         Daniel  Lambert  and  one  John  Harcourt,  then  being  war- 
TER       ^®°®  ^^  ^^^  ^^*^  company,  and  the  major  part  of  the  then  as- 
V.  sistants  of  the  said  company  being  then  assembled  together 

at  the  common  hall  of  the  said  company,  commonly  called 
Coopers  Hall^  situate  and  being  at  London  aforesaid,  did, 
by  virtue  of  the  power  and  authority  by  the  said  letters - 
patent  of  his  said  late  Majesty  King  Charles  the  second  to 
them  given  and  granted,  make,  ordain,  constitute,  appoint, 
and  set  doum  such  reasonable  orders  in  writing  as  to  them 
seemed  meet  and  necessary,  according  to  their  good  dis- 
cretion respectively,  as  well  for  and  concerning  the  oaths 
which  should  be  administered  to  the  master,  wardens,  as- 
sistants, and  freemen  of  the  said  company  and  the  neces- 
sary officers  of  and  concerning  the  same,  as  also  for  the 
good  order,  rule,  and  government  of  the  master,  wardens, 
assistants,  and  commonalty  aforesaid,  and  all  other  mem- 
bers of  the  said  society,  or  thereunto  belonging,  in  and 
touching  all  necessary  matters  and  things  concerning  the 
same,  and  not  repugnant  or  contrary  to  the  laws  and  sta- 
tutes of  this  realm,  nor  contrary  to  the  due  custom  of  the 
said  city  of  London;  and  by  one  of  which  said  orders  and 
ordinances  it  was  then  and  there,  and  is  (amongst  other 
things)  ordained  and  established  by  the  then  master,  war- 
dens, and  the  major  part  of  the  then  assistants  of  the  said 
company,  by  the  authority  aforesaid,  that,  every  year,  on 
the  first  Tuesday  in  June,  or  within  eighteen  days  then 
next  after,  tlie  master,  wardens,  and  assistants  of  the  said 
society  for  the  time  being,  or  the  greater  part  of  them, 
should  or  might  elect  or  choose  three  persons,  being  of  the 
livery  of  the  said  company,  to  be  stewards  of  the  same 
company,  to  provide,  at  their  own  proper  costs  and  charges, 
(with  such  allowance  out  of  the  stock  of  the  said  company, 
or  otherwise,  as  the  master,  wardens  and  assistants  of  the 
said  company  for  the  time  being,  or  the  major  part  of 
them,  should  think  ft  and  convenient  to  be  allowed  in  that 
behalf),  on  the  day  when  the  Lord  Mayor  should  be  pre^ 
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senied  at  Westminster  to  take  his  oath^  one  dinner,  at  the        1828. 
common  hall  of  the  said  company ,  for  the  whole  livery  or 
clothing  thereof;  and^  if  any  person  or  persons  so  chosen  v 

steward  or  stewards  aforesaid,  should  refuse  to  serve  or 
hold  the  office  of  steward,  and  to  do  and  perform  as  afore^ 
said,  having  no  reasonable  cause  to  the  contrary,  to  be  ad^ 
milted  and  allowed  of  by  the  said  master,  wardens,  and 
assistants  for  the  time  being,  or  the  major  part  of  them, 
then  each  and  every  of  them  so  refusing  should  forfeit 
and  pay  to  the  master  and  wardens  of  the  company,  upon 
reasonable  demand,  the  sum  of  20/.  to  the  use  of  the  com- 
pany; — provided  always,  that,  if  any  person  so  elected  as 
aforesaid,  should,  within  the  space  of  one  calendar  month 
after  notice  given  him  of  such  his  election,  go  before  one 
of  bis  Majesty's  Justices  of  the  Peace  for  the  city  of  Zoit- 
don^  or  county  of  Middlesex,  and  make  oath  in  writing  that 
be  was  not,  at  the  time  of  such  election,  or  at  the  time  of 
such  making  oath  as  aforesaid,  worth  to  the  value  of  3001. 
of  lawful  money  of  Gfrea/  Britain,  in  estate  real  or  per- 
sonal, of  any  sort,  kind,  or  nature  whatsoever,  or  to  that 
or  the  like  effect,  and  should,  within  the  time  aforesaid, 
produce  and  leave  the  said  writing  with  the  master  and 
wardens  of  the  company,  or  either  of  them ; — then,  and  in 
such  case,  every  such  person  should  be  wholly  excused, 
freed,  and  discharged  from  all  payments,  fines,  and  forfei- 
tures incurred  by  the  not  conforming  to  the  said  ordinance; 
and  in  case  any  such  person  should,  in  a  subsequent  year 
or  years,  be  elected  again  into  the  said  office  of  steward  of 
the  said  company,  such  person,  again  making  oath  in  writ- 
ing, and  producing  and  leaving  it  as  aforesaid,  should  be 
excused,  freed,  and  discharged  as  aforesaid,  and  so  as 
often  as  the  like  case  should  happen :  which  said  orders, 
bye-laws  and  ordinances,  were  afterwards,  to  wit,  on  the 
3d  day  of  June,  in  the  year  of  our  Lord,  1741,  to  wit,  at 
London  aforesaid,  examined  and  duly  approved,  ratified, 
and  confirmed  by  the  Right  Honourable  Philip  Lord 
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1828.         Hardtvicke,  Baron  of  Hardwicke,  then  Lord  High  Chan* 

Carter       cellor  of  Great  Britcun,  Sir  William  Lee,  Knight^  then 

-      ^*  Lord  Chief  Justice  of  his  late  Majesty  Kinir  George  the 

Sanderson.  j      j  e>  o 

second's  Court  of  King's  Bench,  and  Sir  John  Wittes, 
Knight,  then  Lord  Chief  Justice  of  his  late  Majesty  King 
George  the  second's  Court  of  Common  Pleas,  according 
to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided ;  of  which  said  orders,  bye4aws,  and  ordinances, 
the  defendant,  afterwards,  to  wit,  on  the  5th  day  of  June, 
in  the  year  of  our  Lord  1827,  to  wit,  at  London  aforesaid, 
had  notice.     The  plaintiffs  then  averred,  that,  after  the 
making  of  the  said  orders,  bye-laws,  and  ordinances  as 
aforesaid,  and  after  the  same  were  so  examined,  approved, 
ratified,  and  confirmed  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  S8th  day  of  May,  in 
the  year  last  aforesaid,  being  the  Monday  next  before  the 
feast  of  Pentecost,  otherwise  called   Whitsuntide,  in  the 
year  last  aforesaid,  to  wit,  at  London  aforesaid,  the  plain- 
tiff, Robert  Carter,  was  duly  elected  master  of  the  said  com- 
pany, and  the  plaintiffs,  Abraham  Algar  and  James  Francis 
Firth,  were  duly  elected  wardens  of  the  said  company;  and 
that  the  plaintiffs,  afterwards,  to  wit,  on  the  said  5th  day 
of  June,  in  the  year  last  aforesaid,  being  the  first  Tuestkty 
in  June,  in  the  year  last  aforesaid,  at  &c.  aforesaid,  were 
respectively  duly  sworn  into  the  said  offices  of  master  and 
wardens  of  the  said  company,  and  from  thence  hitherto 
have  been  and  still  are  respectively  master  and  wardens  of 
the  said  company ;  and  that,  after  the  making  of  the  said 
orders,  bye-laws,  and  ordinances  as  aforesaid,  and  after 
the  same  were  so  examined,  approved,  ratified,  and  con- 
firmed as  aforesaid,  and  after  the  defendant  had  notice  of 
the  same,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  said  5th  day  of  June,  in  the  year  last  aforesaid, 
being  the  first  Tuesday  in  June,  in  the  year  last  aforesaid, 
to  wit,  at  &c.  aforesaid,  the  defendant  and  one  Heffield 
Rosling,  and  one  Thomas  Giles  (they,  the  defenduit,  the 
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said  Heffield  RosUng,  and  the  said  Thomas  GileSf  then  182S. 
and  there  being  respectively  of  the  livery  of  the  said  com-  ^ 
pany),  were,  by  the  then  master  and  the  then  wardens  of  the  ^  v. 
said  company,  and  the  major  part  of  the  then  assistants  of 
the  said  company  for  the  time  being,  duly  elected  and  chosen 
to  be  stewards  of  the  said  company,  for  the  purpose  in  the 
said  bye-law  mentioned ;  of  which  said  election  and  choice 
of  him,  the  defendant,  he,  the  defendant,  afterwards,  to  wit, 
on  &c.  last  aforesaid,  at  &c.  aforesaid,  had  notice.  The 
plaintiffs  then  averred,  that,  although  the  defendant,  after* 
wards,  to  wit,  on  &c.  last  aforesaid,  at  &c.  aforesaid,  was  in 
due  manner  summoned  to  be  and  appear  at  the  meeting  of 
the  said  company  to  be  holden  on  the  9th  day  of  November, 
in  the  year  of  our  Lord  1827,  (being  the  day  on  which  the 
Lord  Mayor  for  the  said  city  was  presented  at  Westminster 
to  take  his  oath),  to  take  upon  himself  the  office  of  one  of  the 
stewards  of  the  said  company  as  aforesaid,  and  although,  af- 
terwards, to  wit,  on  the  said  9th  day  of  November,  in  the 
year  last  aforesaid,  the  Lord  Mayor  for  the  said  city  was 
presented  at  Westminster  to  take  his  oath,  to  wit,  at  &c. 
aforesaid ;  and  although  he,  the  defendant,  did  not,  with- 
in the  space  of  one  calendar  month  after  notice  given  him 
of  such  his  election  as  aforesaid,  go  before  one  of  his  Ma- 
jesty's Justices  of  the  Peace  for  the  said  city  oi London,  or 
county  of  Middlesex,  and  make  oath  in  writing,  that  he 
the  defendant  was  not,  at  the  time  of  such  election,  or  at 
the  time  of  such  making  oath  as  aforesaid,  worth  to  the 
value  of  300/.  of  lawful  money  in  estate  real  or  personal, 
of  any  sort,  kind,  or  nature  whatsoever,  or  to  that  or  the 
like  effect ; — yet,  the  defendant,  not  regarding  the  said  or- 
ders, bye-laws,  and  ordinances  as  aforesaid,  did  not,  nor 
would  provide  for  the  whole  livery  or  clothing  of  the  said 
company,  a  dinner,  on  the  said  day  when  the  Lord  Mayor 
for  the  said  city  was  presented  at  Westminster  to  take 
his  oath,  nor  serve  or  hold  his  said  office  of  steward,  but 
the  defendant  (although  he  had  no  reasonable  cause  to 
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1828.  the  contrary,)  then  and  there  wholly  neglected  and  refused 
"  80  to  do,  to  wit,  at  &c.  aforesaid;  by  means  whereof,  and 

V.  by  virtue  of  the  said  bye-law,  be,  the  defendant,  after  the 

making  of  the  said  bye-law,  to  wit,  on  &c.  last  aforesaid « 
at  &c.  aforesaid,  forfeited,  and  became  liable  to  pay, 
and  ought  to  have  paid  to  the  plaintiffs,  so  being  the  mas- 
ter and  wardens  of  the  said  company  as  aforesaid,  upon 
reasonable  demand,  a  large  sum  of  money,  to  wit,  the  sum 
of  SO/,  of  lawful  money,  to  the  use  of  the  said  company, 
which  said  sum  of  money  last  mentioned,  although,  after- 
wards, to  wit,  on  the  1st  January ,  1828,  and  often  aftier- 
wards,  to  wit,  at  &c.  aforesaid,  reasonable  demand  there* 
of  was  made  upon  the  defendant  by  the  plaintiffs,  so 
being  the  master  and  wardens  of  the  said  company  as 
aforesaid,  is  still  due  and  unpaid:  by  reason  whereof,  an 
action  hath  accrued  to  the  plaintiffs,  &c. 

The  second  count  charged  the  defendant  with  not  taking 
upon  himself,  or  serving  the  office  of  one  of  the  stewards 
of  the  company,  nor  providing  a  dinner  on  Lord  Mayor  s 
day,  for  the  livery  or  clothing  of  the  company,  although  he 
had  no  reasonable  cause  to  the  contrary. 

The  defendant  demurred  generally  to  both  counts,  and 
the  plaintiffs  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Taddy^  in  support  of  the  demurrer. — 
The  bye-law  set  out  in  the  declaration,  on  the  breach 
of  which  the  present  action  is  founded,  is  not  a  reason- 
able bye-law.  Although  bye-laws  for  the  good  order, 
rule,  and  government  of  the  company,  might  have  been 
valid,  yet  they  must  be  shewn  to  be  agreeable  to  the  custom 
of  the  city  of  London^  and  not  contrary  to  the  statutes  of 
the  realm,  or  the  letters  patent  on  which  they  are  founded. 
The  mere  circumstance  of  providing  a  dinner  is  not  neces- 
sary for  the  good  order  of  the  society,  unless  it  were  inci- 
dent to  the  performance  of  more  important  duties  connected 
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with  the  company y  or  the  individual  members  forming  it;         1B28. 
for  instance,  if  they  had  been  convened  on  matters  of  bu-       carter 
sinesSy  and  detained  for  a  length  of  time^  so  as  to  require  v. 

sustenance.  But  the  case  of  the  Master  and  Company  of 
Frame-wari  Knitters  v.  Green  (a),  is  expressly  in  point. 
That  was  an  action  of  debt  for  the  breach  of  a  bye-law, 
under  letters  patent  of  Charles  the  second,  by  which 
the  master,  wardens,  and  assistants,  were  to  assemble  to* 
gather  annually,  upon  the  feast  of  St.  John  the  Baptist, 
and  choose  two  persons,  members  of  the  corporation,  to  be 
stewards  for  the  year  ensuing,  who,  upon  the  day  after 
the  feast  of  St.  Michael  next  ensuing,  were  to  provide  a 
dinner  for  the  master,  wardens,  and  assistants,  under  the 
penalty  of  10/.,  or  other  less  sum,  to  be  levied  by  distress, 
or  recovered  by  action  of  debt ;  and  it  was  objected,  (among 
other  exceptions)  "  That  the  bye-law  itself  was  ill,  because 
it  was  not  said,  that  the  dinner  was  appointed  to  the  end 
that  the  company  should  assemble,  and  consult  of  things 
beneficial  to  the  corporation.  For  it  does  not  appear  but 
that  this  was  only  far  luxury.  Then  the  bye-law  is  un- 
reasonable, to  compel  a  man  to  make  a  dinner  only  for  the 
luxury  of  others,  without  any  benefit  to  himself  or  the 
rest  of  the  company.  Then,  the  bye-law  being  unreasona- 
ble, the  penalty  to  perform  it  is  unreasonable  also,  and  con- 
sequently not  obligatory."  Quod  curia  concessit.  And,  by 
the  Justices, — **  Members  of  corporations  are  not  bound  to 
perform  bye-laws,  unless  they  are  reasonable,  and  the  rea- 
sonableness of  them  is  examinable  by  the  Judges.  Then, 
this  bye-law,  to  make  the  dinner,  cannot  be  good  in  this 
case  of  a  new  corporation,  because  it  does  not  appear  to 
what  purpose  the  dinner  is  made,  and  it  may  be  only  for 
good  fellowship.  But  if  it  had  been  to  make  the  dinner, 
to  the  end  that  the  company  might  assemble  and  choose 
officers,  or  any  other  thing  for  the  benefit  of  the  corpora- 

(a)  1  Lord  Raym.  113. 
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1828.        tion,  it  had  been  well  enough.     But,  m  the  case  of  oU  cor- 

^  porations,  by  prescription^  a  bye-law,  to  make  a  custom* 

;'    «•  ary  feast,  has  been  held  good."    In  WaUis^s  case  (a),  a 

burgess  ot  Ipswick  was  committed  to  prison,  and  upon  an 

habeas  corpus,  the  cause  was  returned,  "  that  the  said  town 

was  an  ancient  vill,  and  that  therein  was  a  custom  to  elect 

every  year  two  of  the  burgesses,  who  are  called , 

who  used  to  make  a  feast  upon  such  a  day;  and  that  the 
defendant,  being  elected,  refused  to  make  that  feast; 
wherefore  he  was  fined  SO/.,  and  imprisoned  till  he  paid 
the  fine:"  and  this  was  allowed  to  be  a  good  custom,  and 
well  returned;  wherefore  the  prisoner  was  remanded. 
So,  in  Gee  v.  Wilden  (6),  a  bye-law  made  by  the  master, 
wardens,  and  brotherhood  of  Tailors  in  the  city  of  lAtch^ 
field,  that  every  year,  within  one  month  after  Midsummer, 
they  should  choose  a  master  and  two  wardens,  to  continue 
for  a  year,  and  that,  upon  every  day  of  election,  there 
should  be  a  convenient  and  competent  dinner  for  the  mas- 
ter and  brothers,  and  thai  every  one  should  pay  his  pro- 
portion, was  adjudged  to  be  a  good  bye-law;  on  the  autho- 
rity of  WalUs's  case.  There,  however,  the  bye-law  was 
in  aid  of  a  custom;  and  Gee  v.  Wilden  was  the  case  of  an 
old  corporation  by  prescription:  but  here,  no  such  corpo- 
tion  existed,  as  the  company  was  established  and  incorpo- 
rated by  letters  patent;  and  there  is  no  allegation  of  a  cus- 
tom, or  that  the  bye-law  for  the  providing  a  dinner  was  ne*- 
cessary  for  the  good  order  and  regulation  of  the  society,  but 
merely  for  the  election  or  appointment  of  stewards,  who  were 
to  provide  a  dinner  for  the  whole  of  the  livery,  at  their  own 
costs,  on  Lord  Mayor's  day,  with  such  allowance  out  of 
the  stock  of  the  company,  or  otherwise,  as  the  master,  war- 
dens, and  assistants,  for  the  time  being,  should  think  fit 
and  convenient  to  be  allowed  in  that  behalf. 

Besides,  the  two  first  counts  are  defective,  in  not  aver- 

(a)  Cro.  Jac.  555.  (h)  2  Lutw.  1320. 
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ring  what  allowance  the  master  and  wardens  thought  fit  to         1828. 
make,  or  that  they  did  not  think  fit  to  make  any,  and  that  " 

the  defendant  had  notice  thereof:  neither  is  it  allegedj  that*  v. 

at  the  time  when  the  dinner  ought  to  have  been  provided, 
there  was  a  hall  of  the  company  in  which  it  might  have 
been  given:  nor  is  it  stated,  that  the  defendant  was  able 
to  provide  the  dinner,  but  only  that  he  was  summoned 
to  be  at  the  meeting  of  the  company  on  Lord  Mayor's 
day,  to  take  upon  himself  the  office  of  one  of  the  stew- 
ards. 

Mr.  Serjeant  Wilde,  contra. — The  bye-law  is  not  un- 
reasonable, nor  can  it  be  presumed  to  be  so  in  the  first 
instance;  and,  as  it  appears  on  the  face  of  the  declaration 
to  have  been  approved  of  by  Lord  Hardwieke,  Lord  Chief 
Justice  Lee,  and  Lord  Chief  Justice  fFittes,  three  most 
eminent  Judges,  every  presumption  must  be  made  in  its 
favour.  It  is  an  established  principle,  that,  if  a  bye-law  be 
made  by  a  competent  authority,  every  presumption  must 
be  made  in  its  favour,  and,  if  it  be  illegal  or  void,  it  is  in- 
cumbent on  a  party  who  is  sued  for  a  breach  of  it  to  shew 
it  by  his  plea,  or  that  it  is  unreasonable  and  cannot  be 
enforced.  The  case  of  the  Frame-work  Kniiiers*  Com- 
pany V.  Green,  turned  on  the  assumption,  that  the  din- 
ner was  to  be  provided  on  a  day  on  which  the  company 
had  no  business  to  transact ;  but  here  the  dinner  was  not 
to  be  given  for  the  mere  purpose  of  luxury,  but  on  the 
day  when  the  Lord  Mayor  of  London  comes  to  West* 
minster  to  be  sworn  into  ofiice;  and,  as  a  deputation 
from  each  of  the  city  companies  always  attends  him,  it 
must  be  considered  as  a  day  of  business,  and  there  is  a 
duty  to  be  performed  by  the  several  members  of  the  re- 
spective companies,  of  which  the  Court  may  take  judicial 
notice.  It  was  not  necessary  for  the  plaintiffs  to  aver  the 
nature  of  that  duty,  or  the  fatigue  or  exertion  it  might  oc- 
casion.    Besides,  the  stewards  were  not  bound  to  provide 
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1828.         a  dinner  for  the  whole  of  the  company,  but  to  a  limited 
"     '  extent,  viz.  for  the  livery  only ;  and  the  penalty  for  neg- 

V.  lecting  to  do  so,  is  extremely  moderate,  being  confined 

to  SOL    Liverymen  should  be  persons  of  substance;  and 
it  is  not  unreasonable  that  three  of  them,  on  being  elected 
stewards  of  the  company,  should  provide  an  entertainment 
for  the  others,  on  a  particular  day  on  which  a  public  duty 
is  to  be  performed.     If  a  party  elect  to  become  a  livery- 
man, he  must  bear  the  burthens  of  the  office,  which  are 
regulated  by  usage  or  custom.    The  Lord  Mayor  is  always 
chosen  from  one  of  the  companies,  and  the  day  of  his  being 
sworn  into  office  is  observed  by  the  whole  corporation.    In 
the  Frame-work  Knitters^  Company  v.  Green^  the  Court 
said,  that,  ''  if  the  law  had  been  to  make  a  dinner,"  to  the 
end  that  the  company  might  assemble  and  choose  officers, 
or  any  other  thing  for  the  benefit  of  the  corporation,  it  had 
been  well  enough ;"  and  here,  it  cannot  be  presumed  that 
no  business  was  to  be  done  on  so  public  a  day  as  Lord 
Mayor's  day.     It  has  been  admitted,  that,  in  the  case  of  a 
corporation  by  prescription^  a  bye-law  to  make  a  custom- 
ary feast  is  good ;  and,  in  Wallis's  case,  it  was  established 
that  a  bye-law,  in  aid  of  a  custom^  imposing  such  a  charge, 
although  without  prescription,  may  be  supported.     If, 
therefore,  a  bye-law  of  a  corporation  by  prescription,  or  in 
aid  of  a  custom,  be  good,  it  cannot  be  deemed  bad  by  the 
mere  fact  of  its  being  created  or  made  under  or  by  virtue 
of  letters  patent.     In   Tareryi^r*^  case  (a),  a  bye-law  was 
made  by  the  company  of  Vintners  in  London^  that,  for 
time  to  come,  a  certain  sum,  and  no  more,  should  be  paid  by 
every  liveryman  upon  his  admission,  and  it  was  insisted, 
that  this  bye-law  was  unreasonable,  and  against  law,  and  a 
grievance  to  the  subject;  but  the  Court  resolved  that,  when 
a  man  will  agree  to  be  of  a  company,  he  thereby  submits 
himself  to  the  laws  thereof,  and  the  Court  will  not  take 

(a)  Sir  1\  Raym.  446. 


V. 

Sanderson. 
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tiotiee  of  any  eKtravagfince  or  charges  they  lay  upon  them-         1^^* 
selves.    It  therefore  fbllows,  that  a  person  who  elects  to       carter 
become  a  member  of  a  public  company  must  submit  to  itt 
laws;  and  here  the  defendant  might  have  enjoyed  the  be<- 
nefit  of  the  bye-law,  before  it  came  to  his  turn  to  be  elect- 
ed a  iteward  and  provide  a  dinner.     In  the  case  of  the 
Master  of  the  Vintner^  Company  v.  Passey  (a)y  a  bye^law 
directed  that  every  person,  on  being  elected  a  liveryman, 
should  pay  a  certain  sum  on  his  admission ;  and  on  its 
bemg  oligected  thiit  it  ought  to  be  shewn  that  the  livery- 
men were  persons  of  substance,  and  capable  of  being  at 
the  expense  of  serving  or  paying  the  fine,  Mr.  Justice 
Denison  said  (jb) :  "  Bye-laws  ought  to  have  a  reasonable  con- 
struction; y^  ought  not  to  construe  them  so  strictly  as  to 
Cake  them  to  be  void,  if  every  particuhr  reason  of  making 
them  does  not  appear.     Now,  here,  it  is  objected  that  the 
person  elected  may  be  a  beggar,  but  we  can  never  intend 
that  the  company  would  choose  persons  not  meet  and  c6n- 
tenient.    This  is  an  ancient  bye-law,  and  nothing  unrea- 
sonable appears  upon  the  face  of  H."    In  the  case  of  The 
King  V.  Ashfcellf  Lord  EUenbarough  said  (c)  :*  **  In  order  to 
avoid  a  bye-law,  upon  the  ground  of  its  being  tmreasbna- 
ble,  because  of  some  inconvenience  that  may  result  from  it, 
it  should  appear  to  be  eipr&bable  inconveniencCi  forone  can 
hardly  predicate  of  any  law,  that  some  passible  inconveni- 
ence may  not  result  from  it.*'   In  the  present  state  of  society, 
it  cannot  be  deemed  unreasonable  for  a  liveryman  of  one  of 
the  public  companies  in  London  to  contribute  the  sum  of  SO/. 
on  his  being  elected  one  of  the  stewards.    At  adl  events,  it 
is  matter  of  defence,  and  the  objection  cannot  be  raised  by 
demurrer  in  the  first  instance.     But  the  defendant  has  not 
even  shevm  that  the  custom  relied  on  is  one  of  probable  in- 
convenience, and  it  must  1)e  presumed  to  be  reasonable^  as 
every  intendment  must  be  made  in  its  favour.   With  respect 

(a)  1  Burr.  235.  (6)  Id.  239.  {c)  12  East,  28. 
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1828.        to  the  objection,  thai  it  it  not  alkged  ki  the  de^lamtiiin 
"T^""     '      that  any  allowance  was  made  by  the  cmnpasy  to^ankt  the 
V.  providing  of  the  dinner^  it  was  altogedwr  unqccteaarj^as 

it  is  averred  that  the  defmidant  refused  to  fiemf  car  Itoid 
his  6f8c6  of  steward,  and  thetampany  oouidiiot  be  oalfed 
upon  to  make  the  ailowaacei  until  after  tbe  diuifir  -bad 
been,  provided^  or,  at  all  events,,  uniil  the  defisnduit'luid 

aecepted  the  office  of  steward. 

I 

Mr.  Serjeant  TodUy,  in  reply,  was  stopped  by  the 
Court.— 

Lord  Chief  Justice  Bssr. — I  hope  our  decision  to-<lay» 
will  not  break  in  upon  the  entertainment  which  ,the  citifsens 
of  London  derive  from  their  excellent  dinners  or  feasts ;  bu t 
I  am  of  opinion,  that  this  declaration  is  bad,  for  want  of  an 
averment,  that  some  offer  of  allowance  had  been  made  .by 
the  company  to  the  defendant^  towards  the  expense  of  pip* 
viding  the  dinner :— And  I  am  further  of  opinion,  that,  tj^e 
bye*law  b  bad,  as  it  has  every  vice  that  a  bye4aw  can 
possibly  have.  It  is  not  reasonable.  I  admit  that  a  bye- 
law  to  make  a  feast,  or  give  &  dinner,  may,  under  par- 
ticular circumstances,  be  good;  for  instanoci  if.itb<3ft>r 
the  benefit  of  the  corporation,  and  if  they  are  called  toge- 
ther or  convened  for  the  purpose  of  business^  it  is  n^ces^ 
sary  that  they  should  have  same  refreshment,  and  it  i^y 
be  proper  for  the  company  to  point  out  the  i>erson  who 
shall  furnish  or  provide  it.  So,  H  bye4aw  that  a  bui|[^ss 
shall  make  a  feast  at  his  election  is  good,  because  on..siich 
an  occasion  all  the  members  of  the  body  are  culled  t^ip- 
ther,  and  are  generally  present  at  the  election*  In  WmU- 
IUm  cascj  the  bye-law  was  in  aid  of  a  cuUom^  an4  although 
it  might  be  good,  yet  the  decisioa  is  of  doubtful  authocity ; 
for  although  a  corporation  may  sue  for  or  recover  a  penal- 
ty by  action  of  debt,  or  by  dbtress,  yet  they  have  no  re- 
medy by  the  imprisonment  of  the  party,  as  appears  to  have 
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tiecn  doiie  in  that  ea8ef(a)»    Here«  hoveveri  the  bye-law        1S28. 
dftmiot  be  gofd^aa  the  ezpenae  of  the  diiuier  is  a  burthen       ^aktcr 
iinpoaeil  upon  not  of  the  members  of  the  company,  for  «^* 

triudi  flo  floffideiit  Teason:  la  aUeged.  It  u  not  stated 
tiftt  tbe  eampany-was  ealled  tngetbet  for  any  purpose 
6f  bniBeiB,  and,  for  any  thing  that  appeara  to  the  eontrary^ 
It  wma  for  mere  buturym  It  iiT  therefore  not  such  a  bye4aw 
as  the  company,  by  their  charter,  were  authorised  to  make. 
They  were  only  empowered  by  the  letters  patent  of  Henry 
7th,  to  make  reasonable  laws  for  the  wholesome  rule  and 
goremment  of  the  company.  So,  by  the  13  Car*  S,  the 
master,  wardens,  &c«  were  to  make  such  reasonable  orders^ 
as  to  them  should  seem  meet  and  necessary,  as  well  eon- 
eeming  the  oath  that  should  be  administered  to  the  mas- 
ter, wardens,  and  assistants,  as  ako  for  their  good  order, 
luley  and  goveramtnt;  and  although  admner  might  be  requi- 
rite  at  a  meeting  caHed  for  the  purpose  of  discussing  tbedn- 
ties  of  the  company,  as  being  subject  to  its  good  regulatidn 
and  govemnieBt;  yet  it  is  impossible  to  say  that  a  dinner, 
having  no  reference '  whatever  to  business,  or  connection 
with  the  iwtevests  of  the  company,  can  be  justified  un- 
der a  power  Co  make  byeJaws  for  the  good  order  or  regu- 
of  the  company.  Although  I  was  not  aware  of  the 
of  The  Frame'^Mri  Knitteri  Cwnpany  v.  Green^  till 
k^aff  adverted  to  in  the  course  of  the  argument,  it  ap- 
pieafs  tome  to  be  precisely  in  point}  and  though  it  has  been 
srid;that  the  byis^kwin  this  case  bad  the  sanction  of  Lord 
ffarAsfdltf,  atid'tfatf  Chief  Justices  of  the  Couyts  of  King' a 
Benek  and  thmikan  Pka$i  for  the  time  beinj^,  yet  the  bye- 
Iftw  hi  th^  case  a)kided  to  must  harre  had  a  similar  sanc« 
tfon,  Us  such 'tf n  ttuthbrfty  f s  abtkduteiy  requisite  for  the  es« 
tftUishnietit  of  attbye-ta^s  (6)«  There,  the  bye-law  was  for 
f#o  petsone  who  should  be  elected  stewards  of  the  com-^ 

•  .  *         *         *  • 

(a)  But  see  ConiynB*8  Digest,  tit.  Bye-law^  E.  I. 
(6)  See  tbe  statute  19  Hen.  7,  e.  7. 
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182a^  paiiy,  to  provide  a  dinner  for  the  master,  wardens,  and 
Carter  assistants,  tipon  the  day  after  the  feast  of  St.  Michael, 
under  the  penalty  of  10/.,  and  it  was  objected,  that  the 
bye-law  was  ill,  because  it  was  not  said  that  the  dinner 
was  appointed  to  tfaje  end  that  the  company  should  assem* 
ble  and  consult  of  things  beneficial  to  the  corporation,  for 
it  does  not  appear  but  that  this  was  only  for  Inxuryi-^t^ 
which  the  Court  agreed,  and  said  that  '^  members  of  cor- 
porations are  not  bound  to  perform  bye*laws,  unless  they 
are  reasonable,  and  the  reasonableness  of  them  is  examhn- 
aUe  by  the  Judges.  Then  this  bye-kw  to  make  the  din- 
ner cannot  be  good  in  this  case  of  a  new  corporation,  be- 
cause it  does  not  appeat  to  what  purpose  the  dinner  is 
made,  and  it  may  be  only  for  good  fethuahip.^  Now,  if 
the  bye-law  in  that  case  was  adjudged  to  be  ill,  so  must 
the  present,  as  it  is  unreasonable,  it  not  appearing  that  the 
dinner  was  to  be  provided  for  any  business  of  the  company, 
but  only  for  good  fellowship.  Besides,  it  does  not  appear 
what  allowaace  was  to  be  made  out  of  the  stock  of  the  com- 
pany, and,  as  it  is  left  to  the  discretion  of  the  master  and  war^ 
dens,  it  is  uncertain  and  defective.  But  there  is  a  still  fur- 
ther objection  which  appears  to  me  to  be  fatal  to  the  legality 
of  this  bye4aw,  and  which  is  of  no  light  importance,  tiz. 
the  oath  required  to  be  taken,  to  aVokl  servAng  the  office  of 
steward.  It  is  highly  impditic  that  the  number  of  oaths 
shoiild  be  increased.  It  should,  on  the  contrary,  be  pre- 
vented as  much  as  possible,  and  they  should  only  be  ad- 
ministered on  grave  oocaaionst  and  for  the  purposes  of  jusr 
tice.  Here,  the  oath  required  to  be  takes  ie  not  a  judicial 
oath  9  and,  in  order  to  get  rid  of  the  expense  of  providing  a 
dinner  for  the  mere  purpose  of  luxury,  a  person  who  is  elect- 
ed steward  must  degrade  himself  by  swearing  that  he  is  not 
worth  800/. ;  and  if  he  has  only  twenty  shillings  beyond  that 
sum,  he  is  answerable  to  the  penalty  of  20/.  Such  an  oath 
compels  a  cruel  disclosure  of  the  circumstances  of  the  party. 
It  is  true,  that,  in  many  instances,  private  acts  of  Parliament 
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tend  to  £01  unfair  exposure  of  the  circumstances  of  some  of        \92B. 

the  parties  interested,  but  here,  the  oath  required  to  be      "^I^^ 

taken,  subjects  two  persons  to  the  commitment  of  an  ille*  ^' 

gal  act ;  for  the  magistrate  has  no  jurisdiction  to  administer 

the  oath,  nor  is  the  party  bound,  nor  ought  he,  to  take  it; 

and  if  he  do,  both  are  guilty  of  a  misdemeanor.    Although 

a  person  must  take  an  oath  that  he  is  not  worth  l5ft00L,  in 

order  to  excuse  himself  from  serving  the  office  of  sheriff 

of  London;  yet  that  is  an  office  of  trust  and  responsibility, 

and  is  necessary  for  the  purposes  of  justice.    Necessity 

therefore  excises  the  taking  of  such  an  oath,  but  it  would 

be  too  much  to  extend  it  to  a  bye-law,  which  requires  an 

act  to  be  done,  which  is  neither  binding  on  the  party,  nor 

iralid  in-  point  of  law. 

Mr.  Justice  Burrough  (a). — ^It  appears  to  me  to  be  un- 
necessary to  decide  whether  the  oath  be  binding  or  not. 
If  it  were,  I  should  have  desired  time  to  consider  that 
pmnt,  as  it  is  not  unusual  to  administer  oaths  on  similar  oc- 
casions. I  own  I  do  not  fully  agree  with  my  Lord  Chief 
Justice,  that  die  providing  a  dinner  on  Lord  Mayor's  day 
is  to  be  considered  as  a  mere  luxury,  for  it  does  not  ap- 
pear io  me  to  be  unreasonable  that  the  liverymen  of  the 
respective  companies  should  dine  together  on  that  day, 
and  here  the  dinner  was  to  be  confined  to  the  Uvery  alone*; 
But  I  am  of  opinion  that  the  declaration  is  bad  in  substance. 
The  bye-law  directs  that  the  dinner  should  be  provided  by' 
the  stewards,  with  such  allowance  out  of  tJie  stock  of  the- 
company,  or  otherwise,,  as  the  master,  wardens,  and  assi^t^ 
ants  for  the  time  being  should  think  fit  and  convenient  to 
be  allowed.  The  allowance  is  by  the  terms  of  the  bye-law 
in  the  nature  of  a  condition  precedent,  for  the  expense  and 
description  of  the  dinner  must  mainly  depend  on  the  amount 
of  the  sum  allowed,  and  there  is  no  allegation  that  any  al- 
lowance had  been  made  by  the  company  in  respect  of  the 

(fi)  Mr.  J]i6tice  Park  was  absent. 
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1828.        dinner*   It  ia  an  express  condition,  vrhliSh  ought  to  be  per* 

Carter       f<»™^d  on  the  part  of  the  company;  and  tfal^pkidtiffa 

«•  should  have  averred,  either  what  sum  the  master  and  war- 

Sandbrson* 

dens  had  thought  fit  to  allow,  or  that  they  had  offbred  to 
pay  it  to  the  defendant,  befosse  they  could  call  on  him  to 
provide  the  dinner. 

Mn  Justice  6A8BLBB.-r«I  ako  think  that  the  declaration 
is  bad,  the  plabtiflTs  not  having  averred  that  .i^ome  allowati^e 
hod  been  made  or  offered  to  the.  dfrfendant  by  t^e  mafitCT' 
aad  wardens  of  the  coiapany*  By  the  bye-law,  th^  stewards 
who  were  to  provide  the  dinner,  were  to  bava  spme  fdlo^r 
ancefpr  so. doing  out  of  the  stock  of  the  compwy^  and 
they  could  not  know  how  to  provide,  unless  they  knew  the 
amount  of  the  sum  allowed,  and  which  should  have  been 
tendered  to  the  defendant,  and  the  fact  alleged  in  the  de- 
'claration.  On  the  bye*law  itself,  I  abstain  from  giving 
any  opinion.  I  do  not  know  that  we  are  bound. to  toke 
judicial  notice  of  the  proceedings  on  Lord  Mayor's.  d|^, 
or  that  the  respective  companies  are  obliged  to  attend  him' 
on  his  being  sworn  in  t^t -Westmiuster-ffall.  Several  of 
the  companies  accompany  him  in  their  barges,  whilst  others 
join  him  in  the  cavalcade,  in  the  streets,  and  it  seems  that 
a  dinner  is  provided  by  every  company  on  that  day.  At 
all  events,  it  might  have  been  averred,  that  the  company  to 
which  the  defendant  belonged  assembled  on  business  ootl^it 
day,  and  that  the  dinner  was  provided  in  consequence  Be 
flsdes,  the  bye-law,  as  set  out  in  thq  declaration^  does,  not  ex- 
cept those  members  of  the  company  whoiiad  before  seped 
the  oflSce  of  steward,  and  a  person  might  be  elected  to  aea^e 
as  such  every  yean  But  the  ground  on  which  I  rely,  is, 
the  want  of  the  allegationi  of  the  allowance  by  the  com-* 
pany,  for  the  purpose  of  enabling  the  stewards  to  provide 
the  dinner ;  and  I  give  no  opinion  as  to  whether  the  magis* 
'  trate  has  jurisdiction  to  administer  the  oath  required  to  be 
taken  by  a  party  who  wishes  to  relieve  himself  fitMn  the 
payments  and  penalties  imposed  by  the  bye-law,  or  whe- 
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x\x0f  ^(PTOf  oth^  tno^Q  n^ght  and  ougjlit  ngt  to  b?  resorted  1828. 

^  .taj|.YQi4  the  necessity  of  taking  such  an  oath*  Vjarter" 

'      ''                                  Judgment  for  the  defendant.  sandekson. 


Kymer  and   Others^  Assignees  of  O'Brien^  Bankrupt,     Thursday, 

V*  Larkin  and  Another. 

.  X  His  was  an  action  o(  assumpsit ^  brought  by  the  plain-  The  master  of 
Wffs,  as  assignees  of  John  OBrien,  a  bankrupt,  to  recover  ^J^'^  ^ '^3"* 
a  stim  of  money  from  the  defendants  as  ^  money  had  and  *"*«'^  '^^^  » 

•^  .    ^  charter-party 

received  to  the  use  of  the  bankrupt  before  his  bankruptcy,  with  the  frvight- 

or  to  the  use  of  the  plaintiffs,  as  his  assignees,  after  the  go  from  LoJ^ 

bankruptcy.  p/^Z  ,o 

'  The  declaration  contained  the  usual  mon6y  counts.  "ceWe  a  home- 

PMr       «    «      1  1       t    I    1  1  .  ward  cargo  from 

The  defendants  pleaded  the  general  issue.  the  freighter's 

At  the  trial,  before  Mr.  Justice  Park,  at  the  Sittings  at  J?^I^ou?y7o 
Guildhalt,  before  Michaelmas  Term,  1832,  a  verdict  was  ^**?  »^'p'-  "'"" 

ft,.  \  «  » *°*  outward 

taken  for  the  plaintiff's  for  61S/.,  subject  to  the  opinion  of  ^^v^  waa  as- 
the  Court  iipon  the  following  case,  with  liberty  to  either  freighter^ to  *^ 
'party  (if  the  Court  should  approve  thereof)  to  turn  it  into  JiTwiiStf  for 

a  special  Verdict.  advaocea  made 

and  to  be  made 

The  plaintiffiB  were  assignees  duly  choden  under  a  com-  by  them.    The 
mission. of  bankrupt,  which'  issued  against  John  &'Bfien  om ward  cargo 
on  the  11th  October,  1819,  and  under  which  he  was  de-  »«>»  having  been 

'  '  paid,  the  mai- 

dared  a  bankrupt.  ter  attached  the 

The  defendants  were,  on  or  before  the  15th  June,  1818,  th^  hards  of  tile 
owners  of  the  ship  called  the  Zrorrf  Cawdor,  whereof  John  awnti^^under 
Broois  was  master;  and,  on  or  after  that  day,  the  said  John  ***«  judgment  of 

'  the  Court  at 

'BfTxiks,  as  agent  for  the  defendants,  efltered  into  a  char-  Port-au-PHnee; 
ter^parey  With  aSrien  for  the  said  ship,  which  was  duly  SviJ^Sd 
executtidi  and  a  copy  of  which  accompanied  the  case.  to  auppiy  a 

'    .  *^  *  homeward  car- 

*'       ■  '      '  go,  the  mas- 

ter put  up  the 
VeM^t  as  a  general  ship,  and  procured  a  returfi  cargo  Ibr  his  ownetv,  ^bo  received  the  freight  on 
meshi^TsAmtalM  JWvd^fi*.    The , freighter  having  become  banlcrupt subsequently  to  the  assign- 
ment to  Messrs.  C.  ^  B.: — Held,  that  his  assign esii  could  not  recover  the  proceeds  of  the  outward 
<eafgDCV  Che  ih:ight  earned  on  the  homewttr4  voyage,  tn  aa  action  lor  money  had  and  received. 
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^leOB.  ^  .The  bankrupt  loaded  the  ship  under  the  oharter^rty, 
with  a  full  loading  of  hh  own  goods,  oonsigned  to  the 
bankrupt's  agent,  Mr.  Robert  Sutherland^  at  Port-au- 
Prince^  for  sale,  and  the  captain  arrived  at  Part-au^Prinee 
on  or  about  the  9th  August,  1818,  and  delivered  the  goods 
to  the  daid  Mr.  Sutherland  there. 

Qn.l^  gOth  P^krmryi  1&19,  the  jbankrupt,  in  conse- 
quence of  monies  which  had  bfen  advj^u3ed  to  him  by 
Messrs.  Campbell  ^  Boteden,  and  in  consideratiott  of  fur^ 
ther  advances  agreed  to  be  made  by  them  to  him,  assigned 
by  deed  to  Messrs  Campbell  ^  Bowden  the  goods  so  con* 
signed  to  Sutherland,  and  also  another  cargo  of  the  bank- 
rupt's, which  had  been  consigned  by  him  to  Sutherland 
for  sale,  by  a  ship  caUed  the  OltJfe  Branchf  as  a  security 
for  tfa^  repayment  of  such  advances;  and  by  the  deed  of 
assignment  last  mentioned,  the  bankrupt  and  the  said 
Messrs.  Campbell  ^  Bowden  constituted  and  appointed 
Mr.  Henry  Wylie,  then  in  London,  and  about  to  proceed 
to  Port^u^Prince,  and  Messrs.  Surreau  ^  Co*  of  Port-a^* 
Prince,  the  attomies  of  the  bankrupt  and  of  Messrs. 
Campbell  %  Bowden,  to  receive  and  recover  from  Suther^ 
land  the  said  cargoes,  and  the  proceeds  thereof,  and  to  act 
for  them  generally  in  their  affairs  relating  to  the  charter- 
party. 

Sutherland  died  at  Port-au-Prince;  but,  before  his  death, 
Messrsi  Surreau  %  Co.  obtained  a  transfer  of  the  goods, 
which  had  arrived  in  the  Lord  Cawdor,  from  the  ware- 
houses of /S'ttMerfaficf  into  their  own  warehouses,  under  and 
by  virtue  of  the  said  assignment  and  power  of  attorney. 

Shortly  after  the  arrival  of  the  Lord  Cawdor  at  Port- 
au-Prince,  Sutherland,  as  the  agent  and  consignee  of 
the  bankrupt,  advanced  to  captain  Brooks,  on  account 
of  the  ship,  the  sum  of  204/.  6#.  Neither  Sutherland  nor 
Mr.  Wylie,  nor  the  said  Messrs.  Surreau  %  Co,,  did  or 
would  procure  any  return  cargo  for  the  ship  at  Port-au- 
Prince  f.  pursuant  to  the  terms  of  the  charter-party..    On 
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the  ship's  clearing  at  the  castom-house  in  London^  the  _^^^ 
bankrupt  accepted  a  bill  drawn  by  the  defendants,  accord<> 
ing  to  the  terms  of  the  charter-party,  at  two  months,  for 
368iL  on  account  of  freight,  which  bill  was  paid  when  due* 
On  the  17th  December,  1818,  the  defendants  drew  ano- 
ther bill  for  366/.  15f.  3d  on  further  account  of  freight; 
the  bankrupt  accepted  this  bill,  but  it  was  dishonoured 
when  due,  and  is  still  unpaid. 

The  master,  John  Brooks,  on  the  S2A  May,  1819,  wrote 
a  letter  to  the  bankrupt,  as  follows: 

"  John  O'Brien,  Esq. 

Sir — I  have  to  acquaint  you  of  the  death  of  Mr.  Robert 
Sutherland,  and  also  of  Mr.  Francis  Smith's  departure 
from  hence,  whom,  I  make  no  doubt,  you  will  see  in  Loip- 
dam  before  this  comes  to  hand. 

^'  I  am  sorry  to  say  that  Messrs.  Surreau  ^  Co.  will  not 
have  any  thing  to  da  with  the  Tcsael,  although  they  sent  for 
me  on  the  9th  March  bhH  acquainted  me  with  the  transfer 
of  your  property  over  to  Messrs.  Campbell  j*  Bowden,  and 
it  was  their  intention  to  expedite  the  vessel  as  quick  as 
possible  for  Rotterdam.  Since  the  death  of  Mr.  Suther- 
lamd,  and  the  arrival  of  Mr.  Wylie,  they  have  altered  their 
intentions  and  left  me  to  shift  for  myself,  and,  the  inward 
duties  of  my  cargo  not  being  paid,  have  left  me  and  my 
vessel  and  crew  in  a  very  awkward  situation.  Chartered 
as  the  Lord  Cawdor  was,  kept  me  from  acting  in  any  man- 
ner for  you,  and  your  agents  had  the  liberty  of  keeping  the 
vessel  as  long  as  you  pleased. 

"  The  President  not  being  in  town,  I  can  say  nothing 
respecting  the  vesseL  Should  I  be  able  to  get  her  released^ 
I  shall  put  her  up  as  a  general  ship  for  London,  on  your 
account.  I  cannot  but  express  my  surprise  at  the  manner 
Messrs.  Surreau  %  Co.  have  acted*  They,  as  well  as,  Mr. 
Sutherland,  had  given  me  their  word  that  the  vessel  should 
be  dispatched  from  Jaqvinell  by  the  10th  instant;  I  have 
made  it  my  business  to  call  on  Mr.  Wylie  twice,  but  he 
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8fty«rJ»e  .has  rlK)tl9ii|gi(<9'<4i^  wj(tb,eUb(ir  yw  or\tl^  vpsll^V 
vhich  will  laak^/uci  act  as  piy  duty  tawai^a  pyowoerpfV^i 
youTjequhrf.    WishiD£diat.tb4s^n£9Ftuij[ate» 
out  better  than  expected. — I  am,  your  obedient  ^eryapt,.  ^ 

^  - 

^    '^  Biif  £i<9r<f:GsiiMfer^Poriteitf*i'r»^  .    '  .^    I  .' 

Uft^^a,  1810/'  \      * 


':  I 


„  Ob  ^  4fiX  pr«iiQ^  to  tbiB.ktt^r,  viz^  oa  tlie  ^Jl*st iiAfoy, 
captaia  JBrop^#  (Attached  (b^  gpods  wbich  bad  bi^ea  carrie|d 
OMt  of  tb9  8bip,Zi^<;I  Cdfcui^r  aJb  Pori^urPrime  in  tbe 
hands  of  Messrs.  SurriK^i^  ^  Co.^  i^.axf.  action  in^titu^ 
e(l  agaiiirt .  ^be :  bainkriipt  tbert  to  re«ovef  tl^e.  sun^  of 
l,109j,  19a.  6^4  for  q^y^nr^oi^b^*  frei^t  of  ^m  J^or^ff 
^Ca'Wdarr  ^t  the  rate  sp^'^ed  in  ,ibe  icha^rterTparty^  with 
primage  and  gratuity  (i^fkev  giving  qre4i|  for  the  accept- 
ances^ t>f  the  bankrupt,  and  for  the  sum  of  204</.  Gs.  paid 
to  the  captain  by  Mr.'  Stitherland),  and  also  to  recover  a 
penalty  of  IfiOOL  mentioned  in  the  charter-party. 

On  the  S4tb  Jun^^l8l9^  Captain  Brooks^  who  had  ex- 
pressed Iris,  intentioa  to  put  up  the  ship  as  a  general  ship 
for  O'JSfiftfiii  tbe  bankrupt,  if  begot,  her  released ,  find 
whilat  the  proceedings  were .  going  9nj  received  a  letter 
from  Mr.  WpUe,  the  agent  of  0*jBrf^,  stating  that  he  had 
iio  cargo  to  put  on  board  b^  ve^a^l  {oipiOtJBrien,  or  on  a;;iy 
olber  aecounty  as  follows  :*T- 

.  '*  Sir— I  think  it  a  d^ty  I  owe  Mr.  Jahi^  O^Brim  of 
Ldndon,  as  bi^  agent  herf^  as  well  aa  yourself^  to  ats^te  I 
liave  BO  carga  to  put  on  board  your  vessel  fqr  bis^  or  o^ai^ 
olfaeC' aeoailfitj  por  baa  be.  any.  othe^r  agent  ^i^re  that  J 
know' of^-^Youf  most  idbedient  Servaot, . 

f.    .  Henry  Wj/Ue. 

Addressed  tO/Cftptain  John  BroqkSf  Lord  Qnodori 
Pari-avrPrime.*'    .     . 

UpoB  the  ppoceedings  instituted  at  Port-au-Prince ^ 
the  defendants'  agents  recovered  from  Messrs.  Surreau  ^ 


'  Tfie  freight,  up  to  the  tiineof  the  attachment,  with  pri- 
mage and  gratuity,  amounted  to  9,044/.  28.  lOd. 
'  By  the  charter-party,  Brooks,  ad  agent  for  the  defend*- 
atits,  let  the  Lord  Crmodor  for  freight  to  0*Bfien  for  atx 
months  certain,  or  such  longer  period  as  he  might  think 
p^per  to  employ  her  for  the  Toyage.  The  master  was  to' 
take  on  board  all  such  goods  and  merchandifles  as  sboidd 
be  tenc^red  to  faith  by  the  fVeightet  at  London,  and  sail 
^rom  thence,  and  proceed  to  such  port  or  (lorts  in  the  West 
Indies  as  the  fi^ghter  sfhould  order  aiid  appoint,  and,  on 
*arrttal,  giire  nbtice  to  the  agents  of  the  freighter;  and  de* 
liver  the  cargo  irom'alMg-^ide  aeoording  to  biHs  of  lading, 
and  Chen  to  receive  on  board  such  goods  as  the  agents  or 
assigneesr  of  the  ft«igtiter  i»h(mld  tender,  amd  saSl>  to  a  port 
in  the  channel  for  orders,  and  thence  to  Lomloti,  or  a  port 
on  the  continent.  The  master  was  not  to  take  on  board 
any  goods  during  the  voyage,  other  tlian  fi'om  the  freighter 
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Cb.  fi^WSLf'  but  ihi^y  dnly  r^tuitted  td  the  defehdatits      ^  lB28. 
I;?57f.  Sir. "drfl,  having  dedticked  and  retaiined  theb"  com- 
uAssion;  and  also  deducted  and  retwted  SS61.  Ws.  3d.  tot 
law i^faarges. '  ■•-:'-•■     ^  •••  . 

lathe  tinonltll  ofJuljf,  1819,  Captain  Brooks  loaded  the 
ship  Lord  Cawdor'wkh^goodBBXJPofi^au^I^rmeii  on  (ie\g}it 
for  London,  where  she  arrived  with  and  discharged  the 
last-mentioned  goods  on  the  1 7th  October  following;  and 
the  ^defendknt^ 'received ' for 4he  freight  of  l^ose  goods 
the  Mat  of  779/1  9^.^,  but  from  that  sum  they  wereeu^ 
titled  to  dediict,  for  lighterage  and  fcommission,  107/.  9$.  CfA, 
leaving  a  net  balance  of  67 1  /.  1 1  ^ •  3<f • 
'  The  freight  df  the  Lord  Cawdbr,  aecdtding  to  the 
l^rms  of  the  charter-party,  from  the  ITtb  June,  1818,  to 
the  17ih  October,  1819,  amounted  to      .      £2,6ii6  17    4 

Ten  jp^reen/*  primage,        .        266  IS    8 

t  ■ 

Total,      .      ^£2,933  HO 
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1828.  or  his  agents.  The  freighter  covenanted  to  put  goods  on 
board,  to  dispatch  the  ship  from  London  to  the  Westlndiesg 
to  unship  the  cargo  there,  and  procure  another  for  Europe^ 
to  dispatch  the  ship  home  to  Europe,  to  unload  her  on  her 
arrival,  and  to  pay  freight  at  the  rate  of  twenty-one  shil- 
lings per  month  per  ton  of  register  tonnage,  for  six  months 
certain,  and  so  on,  in  proportion,  for  any  longer  time  she 
might  be  employed  in  the  voyage,  to  commence  from  fynd 
17th,  1818,  and  continue  imtil  her  final  discharge  in  Lon* 
do»9  or  aucb  port  on  the  continent  as  should  be  agreed 
upon;  and  the  freight  was  to  be  paid  to  the  owners  us 
follows,  viz*  two  months'  pay  with  tenj^r  eetU*  thereon  oit 
the  ship's  clearing  at  the  Custom  House  in  London,  by  bill 
at  two  monthsi  and|  after  six  calendar  months  from  the  date 
of  the  charter«>party,  a  similar  bill  at  two  montha,  and  the 
remainder  of  the  freight,  &c.,  on  the  final  dbcharge  of  the 
ship,  in  cash.  Both  parties,  for  the  due  performance  of 
their  respective  covenants,  bound,  the  master  the  ship,  and 
the  freighter  the  goods,  in  the  penal  sum  of  1 ,000/. 

By  the  proceedings  in  the  suit  instituted  at  Port-^w* 
Prince,  it  appeared^  that,  on  the  petition  of  Brooks,  the 
Court  gave  judgment  against  O'Brien,  *'  a  foreigner  ab* 
sent,  in  de&ulti"  for  10,64£f  dollars  for  freight  of  the  Inrig 
Lord  Cawdor.  Thati  upon  this  judgment,  the  cargo  was 
attached  as  O'Briens,  in  the  bands  q{ Surreau  ^C<9»,wh9 
then  alleged  thai  they  bad  no  properly  of  O'Brien's^  the 
whole  pafgo  having  been  previously  assigned  by  ^im  to 
Messr^t  Campbell  %BowdeniQT  a  debt  due  from  him  to  thenii 
and  that  Surreau  ^  Co*  were  agents  for  Campbell  %  Bowden  i 
that  Wyli^,  and  Surreau  ^  Co.^  as  agents  for  O'Brien,  and 
Messrs.  Campbell  ^  Bowden,  then  came  in  to  protect  tb^ 
goods,  and  appealed  tp  the  Supreiyie  Court,  in  which  the 
judgment  of  the  Court  below  was  affirmed,  afker  a  fall  in* 
vestiganion  of  the  merits  of  the  case  on  behalf  of  all  parties. 
The  question  for  the  opinion  of  the. Court  was,  wii«* 
ther  the  plaintiffs  were  entitled  to  recover  back  ail  er  any 
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of  the  money  so  received  by  the  defendants.  If  the  Court  1828. 
should  be  of  opinion  that  they  were  so  ehtitled,  the  verdict 
was  to  stand  for  such  sum  as  the  Court  should  direct;  but, 
if  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
not  entitled  to  recover  any  thing,  a  nonsuit  was  to  be  en- 
feredy  subject  in  either  case  to  the  liberty  reserved  as  to  a 
special  verdict. 
The  case  now  came  on  for  argument,  wtien — 

Mr.  Serjeant  Toddy ^  for  the  plaintiffs,  submitted,  that 
two  4pKStions  arose  for  the  consideration  of  the  Court — 
Firsif  whether  the  plaintiffs  were  entitled  to  recover  the 
ptoceedt  of  the  outward  cargo  shipped  by  O'Briens  the 
bankrupt,  under  the  charter-party,  which  proceeds,  and 
also  the  amount  of  the  penalty  of  the  charter-party,  the  de- 
fendaote,  by  their  agents  at  Haytit  received  under  the  at- 
taehmesit  and  judgment  thereon  procured  by  them  from 
die  Ceurt  there; — and  secondly,  whether  the  plaintiffs 
could  recover  the  pvoceeds  of  the  homeward  cargo,  which 
the  defendants  had  also  received. 

Piriif  the  goods  shipped  by  the  bankrupt  under  the  char- 
ter«p«ty  belonged  to  him.  He  was,  consequently,  entitled 
to  tlie  produce  after  they  arrived  at  Port-iM'Prince,  and  the 
toasCer,  aa  the  agent  of  the  defendants,  had  no  authority  to 
CBUae  them  to  be  seized  or  attached  there,  either  for  the 
fee^bl  or  advances  that  might  have  been  made  on  account 
of  tbediip,  or  for  the  penalty  in  the  charter-party.  Although 
the  defendants  might  have  been  entitled  to  the  freight  due 
wider  die  charter-party,  still  the  captain  was  not  authoris- 
ed to  seiie  or  attach  the  goods,  and  the  seizure  is,  at 
all  events^  illegal.  The  only  ground  on  which  it  can  be 
justified  is,  that,  by  the  maritime  law,  a  greater  effect  is 
given  to  the  general  clause  of  penalty  at  the  end  of  a  char- 
ter-party than  by  the  law  of  England j  but  even  this  would 
not  justify  any  Court  in  giving  both  the  freight  and  pe- 
nalty, which  the  Court  at  Hayti  did.     But  that  Court  had 


ft9p 


'    oasc9  IK  TurNvrriPERir/  ^ 

j^^'^  ho  jurkflictbn,  fts  tfie  ohftinte^pf  ity  vTa*  inide  and  <^3oc0ut« 
ed in diifl  country* by  BitiJirA'mbjectsv^c^weile  ikdisBi' 
den^lbefe;  and, iUlhoogh  Ae  vc^ftige i^ns  fnnu  LQadomllx> 
lliQ  W^UJadieSi  >ytt  \X  wm  t<»  be  oompbted  at  Lofuiomt 
rnidi  theveibfe/the  law4>f  fA^fonit&bne  cauiiafcetcogld- 
eaDoe  ^f  such  a  contracts  At  aH^eyentSy  Jf  aft>i«ignfGfliMrt 
hbd  joriBdiciidA,  it  U  Hierety  intarmediateor  aDciUafytto 
our  la^i  and  mora  particularly  where  iheisobjfecl^autliev  of 
the  contract  had  it$  eommenoement  and  wks  to  end  heve. 
In  Hmty's  Foreign  Law  (a),  it  ir  aaid,  that,  *^  Peribirips 
no  rule  in  the  citil  law  ha»  been  more  inqdicidy  foUoivnd^ 
and  yet  occasioned  greater  perplexity,  than  the  celebraMl 
one,  *  Contraxisge  unusgmsgue  in'ea  loco  hUMgiturm 
quo  ui  soltaet  ei  se  obligmii  {by  This  perplexity  and  coil- 
fusion  has  also  not  a  little  been  increased  by  another  text 
of  the  Roman  Law,  under  the  title  of  guaranty,  warranty, 
or  eviction: — *  Si  fundus  vemerii,  ex  eonvefMone' ejus 
regionis  in  qua  negoiium  gestum  est  caseri  oporiei  (ajd^* 
Although  it  may  be  said,  that,  the  vessel  beng  air  Pdrt'-sm' 
Prince,  and  the  proceeding  being  inrem^  the  Court  of 
Hayii  bad  jurisdiction  oter  the  subject-matt^,  as  that 
state  baa*  adopted  the  Code  Napolecfn^  which  gives  the 
niaaler  <pf  a  vessel  a  greater  authority  than  the  law  of  this 
eoncftry;  stiU,  the  fVeight  was  not  payable,  although  It 
might  have  been  earned;  and,  tbet«ibre,  theOonrt  abroad, 
^though  Uiey  might  have  li  limited  jurisdiotibn,  exoteded 
it  by  condemning  the  cargo  for  the  payment  ^  tiie  ireiglit; 
as  well  OS  the  penalty  in  the  ^hartbr^pkrty* 

Secondly i — The  plaintiffs  were>  at  all  events,  emitted  to 
recover  the  sum  earned  for  flrelgbt  on  the  homeward' voy->" 
age.    Although  the  bankrupt  had  no*  cargo  to'ptiton 
board  at  Pori^au-Prince,  th^  maatet  ought  eithiir  to  hd^e 


(a)  Page  42.  (c)  Digest,  de  Eviciiottibus,  21, 

(b)  Digest,  de  Oblig^f.  et  Act.      22. 
1.44,67,621. 
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totnerhiaie  iii>hillaiti  cV'fifit  Up  the  ship  fqrfireigbl  on  ao- 
ooantitf  thevpbaiti^iiw  >  Buttbedlifendaiits:  contnrftctwSib 
lliev  iMuiftrvpt^l^aB  not  ropudiartiedk  unditlie  liwiewaod  owgo 
«:^]Mit  cmikoa^'and  tobecoaiFeyibd  on  bb  le^ponslbUUy. 
He  bad 'Covenanted  to >pa^4titbo'^riite;tifQoe  guinea . jM?r 
•nnhlkper  ton, Tor -any  dtae  Ibe  vedael  wglit  be  eipployed 
bi/tho  voyage^*  uhtft  Jier.£itildi$charge  atZiOtwftwi*,  ,H#, 
'themfiive^  bad  a.rigbt  to  tbe.iuie  of  the  vesselaa  long. as 
lie  pleased^  BeAAea,  it  is  expressly  stipulated  by  4he 
iiiaitet-party^'that  thai  master  wak  not  to  take  any  goods 
on  boand  daring  the  voyage  except  from  the  freighter.or 
bk  agents;  and^  as  he  haa  done  so,  it  :muBt  be  ^aken  .that 
they  wefteoonveyed  for  O'Brien,  the  frdghtefi  and,  thei?e- 
fi»re>  the  pkdntiffay  who  now^^  represent  him,  are  entitled  to 
recover  such  freights      :        ^ 


.  Mr.  Seijeani  Wikh^  eofi^a.*-^Th]s  aeUon.  cannot  be 
nmintainedr    Long  befcurextbe  gooda  were  attached  under 
the  process  of  the  C!ourt  at  Hay  tit.  they  had  ceased  iOL  be 
•  die  prot)erty  of  O'Brien^  the  bankruf>t,  as  he  had  assigti- 
'ed  all  his  ittterestiii  the  outward  cargo  to  Messrs.  Camp^ 
bM  ^  Bowden,  in  consideration  of  advances  made  by  them, 
aad  tiiey  were  parties  i othe  suitj  and  appealed  from  the  in- 
ferior to  tbeSui^reiae  Courstrin  which  ^  judgment  bek^w 
.  waa  eonfinndd.  .  It  as  not^  theceforey  material  toconsider 
'wbaibestheCJodrtat^&y^f  had jwsdicitionornQtc  Bu£ the 
aeiaore  and  atfadbment  were  legal.    The  bjEmkruptV  agent 
informed  the  npaater  that  be/bad  no. Teturn  cargo  to  pro-* 
vide»'  and,  be  waai  also  awave  of  the  embarrassed  cicenm- 
ftanOea  of  O'Bri^* .  The  captain  bad  a  larger  lien  on  the 
iCKftJ^  by  tbelawof /la^t,  than  .by  the  law  of  tbiacouBtry. 
Jik  appUod  to.  the  Cfmrjb  there  to  protect  hiin>  luidbe 
had  a  right  to  pursue  his  remedy  there.    The  case  of 
Grant  v.  Hill  (a)  is  decisive  to  shew  that  the  plaintiffs  are 

(a)  4  Taunt.  380. 
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J  828.        entided  to  recover  in  an  action  for  money  had  and  receiv-^ 
edf  as  tbe  goods  attached  were  not  the  property  of  the 
bankrupt  at  the  time  the  defendants  received  the  amount 
of  the  freight,  to  which  they  were  clearly  entitled  by  vir- 
tue of  the  proceedings  in  the  Cowt  at  Hayti;  and,  al- 
though it  has  been  said,  that  that  Court  had  no  jurisdic- 
tion, yet  they  had  a  right  to  proceed  when  they  had  all 
the  parties  and  the  goods  themselves  before  them;  and  it 
is  not  stated  in  the  case,  nor  can  the  Court  lake  notice, 
what  the  law  oi  Hayii  is  upon  this  subject;   for,  as  was 
said  by  Lord  Chief  Justice  Eyre,  in  PhiUips  v.  Hunier  (a) : 
'*  If  we  had  the  means,  we  could  not  examine  a  judgment  of 
a  foreign  Court  in  a  foreign  state :  it  is  in  one  way  only,  that 
the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  in  our  Courts,  and  that  is,  when  the  party  who 
claims  the  benefit  of  it,  applies  to  our  Courts  to  enforce 
it/'    Now  his  Lordship  was  there  treating  of  a  judgment 
obtained  under  an  attachment  in  a  Court  abroad*     Here, 
the  defendants  had  not  only  a  right  to  the  freight,  but  also 
to  the  penalty  stipulated  to  be  paid  by  the  charter-party  for 
the  breach  of  covenant  in  not  providing  a  return  cargo; 
and  they  do  not  seek  to  enforce  the  judgment,  but  to  re- 
tain the  sum  they  have  received  under  it,  and  which  they 
were   clearly  entitled  to  claim,  it  being  founded  tm  a 
btmd  fide  and  valid  consideration.— With  >  respect  to  the 
homeward  freight,  the  plaintiflFs  cannot  be  entitled  to  re- 
cover that,  as  the  agent  of  the  bankrupt  refused  to  load  a 
return  cargo,  according  to  the  terms  of  the  charter-party. 
The  captain,  therefore,*  was  perfectly  justified  in  procur- 
ing a  homeward  cargo  for  the  defendants,  as  his  owners. 
.   Tbe  learned  Serjeant  was  proceeding  with  his  argument, 
when — 

The  Court  called  on  Mr.  Serjeant  Toddy  to  answer  the 

(ci,  2  H.Blac.  410. 
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objeotion  as  to  the  effect  of  the  assignment  by  O'Brien  to         182S. 
Messrs.  Campbell  ^  BowdeH,  previously  to  the  attachment 
or  proceedings  in  the  Court  at  Hayti, 

The  learned  Serjeant  submitted  that  the  assignment 
was  merely  to  operate  as  a  security,  and  did  not  convey 
the  absolute  interest  O'Brien  had   in  the  goods,  as  it 
was  found  as  a  fact  that  it  was  only  in  consideration  of  ad- 
vances made,  and  to  be  made.     It  may,  therefore,  be  as- 
similated to  a  security  by  way  of  mortgage ;  and  Wi^Ue  and 
Surreau  ^  Co.  were  appointed  attomies  for  O'Brien  and 
Campbell  ^  Bowden  jointly,  and  for  securing  the  interests 
of  both  parties.    For  any  thing  that  appears  to  the  con- 
trary, the  advances  might  have  been  repaid.    Besides,  the 
plaintiffs  do  not  claim  the  goods,  but  seek  to  recover  back 
the  money  which  was  illegally  obtained  from  O'Brien;  and 
the  de&ndantS|  having  received  it,  are  estopped  frcHn  say-. 
ing  that  the  money  belonged  to  any  other  person  than  him; 
and,  having  acknowledged  to  have  procured  it  from  the  bank- 
rupt, they  must  account  for  it  to  the  plaintiffs,  as  his  assig- 
nees.   There  is  a  wide  distinction  between  an  action  of  tro- 
ver, and  an  action  for  money  had  and  received ;  for,  in  the 
latter,  if  a  person  receive  .money  as  the  property  of  a  third 
party,  he  must  account  to  him  for  it,  although  the  actual 
property  might  belong  to  another. — As  to  the  homeward 
freight,  the  plaintiiK  are  clearly  entitled   to  recover  its 
amonnt,  as  there  was  no  repudiation  or  abandonment  of 
the  charter-party  by  the  bankrupt  or  his  agents  at  Pori-au' 
Prince.    Wylie^  by  his  letter  of  the  ^th  June^  merely  stated 
that  be  had  no  cargo  to  put  on  board,  and  that  would  be 
no  answer  to  an  action  of  covenant  on  the  charter-party, 
which,  being  under  seal,  could  only  be  discharged  by 
deed.     Besides,  the  mere  omission  to  provide  a  home- 
ward cargo,  or  reload  the  ship,  would  only  entitle  the 
defendants  to  damages;  for,  in  Abbott  on  Shipping,  it  is 
said  (a),  that,  where  a  case  does  not  stand  upon  a  general 

(a)  4th  Edit  212. 
VOL.  II.  O 
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1828.        covenant  to  load  a  ship,  but  the  parties  had  fixed  a  sum  to 
"T"""     ^       be  paid  in  the  event  of  the  merchant's  not  loading,  the  pro- 
r.  per  remedy  for  breach  of  such  a  covenant,  according  to  the 

\RKiN.  1^^  ^p  England,  would  be  an  action  for  damages.  And, 
although  a  ship  may  come  home  in  ballast,  it  will  not  have 
the  effect  of  avoiding  the  charter-party;  nor  could  the  de- 
fendants^  under  the  circumstances,  load  a  return  car- 
go, 80  as  to  entitle  themselves  to  freight  on  the  homeward 
voyage. 

Lord  Chief  Justice  Best. — I  am  very  glad  to  be  reliev- 
ed from  deciding  the  question  upon  the  law  of  nations,  for, 
although  Courts  in  this  country  are,  in  some  cases,  bound 
to  take  judicial  notice  of  proceedings  in  Courts  abroad, 
yet  our  attention  is  not  frequently  called  to  them;  but 
here,  the  plaintiffs  are  not  entitled  to  recover  by  our  own 
law.  The  first  question  raised  in  the  argument  was, 
whether  the  plaintiffs  can  recover  the  proceeds  of  the  out- 
ward cargo,  which  was  attached  at  Port-au-Prince.  I  am 
clearly  of  opinion  that  they  cannot,  because  it  is  stated,  and 
found  as  a  fact  in  the  case,  that,  on  the  SOth  February, 
1819,  O'Brien,  the  bankrupt,  in  consideration  of  advances 
made  and  to  be  made  by  Messrs.  Campbell  SfBowden,  as- 
signed to  them,  by  deed,  the  goods  in  question,  together 
with  the  cargo  of  another  vessel  also  consigned  to  Suiher^ 
land;  and  both  parties,  by  the  same  instrument,  appointed 
Wylie,  who  was  about  to  proceed  to  Port-au-Prince,  their 
attorney,  and  authorized  him  to  act  for  them  there.  Be- 
sides, the  assignment  was  made  several  months  previously 
to  the  bankruptcy,  and  for  a  valuable  consideration,  and 
the  plaintiffs  must  stand  in  the  same  situation  as  the  bank- 
rupt himself.  To  whom,  then,  in  law  does  this  property 
belong?  To  Campbell  ^  Bowden,  as  assignees,  under  the 
deed.  The  bankrupt  could  have  brought  no  action  for 
the  property,  or  for  its  value  or  produce,  without  defeat- 
ing the  object  and  effect  of  that  deed,  and  impeaching  the 
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validity  of  his  own  assignment.  It  is,  therefore,  unneces-  1828. 
sary  to  consider  whether  the  proceedings  at  Port-aU' 
Prince  are  valid  or  not,  although  I  am  most  strongly  in- 
clined to  think  that  they  are  not. — With  respect  to  the 
second  question,  as  to  whether  the  plaintiffs  are  entitled 
to  recover  the  amount  of  the  freight  earned  on  the  home- 
ward voyage,  although  it  must  be  admitted,  that,  general- 
ly speaking,  an  obligation  by  deed  can  only  be  got  rid  of 
or  remitted  by  deed;  yet,  after  what  has  taken  place,  it  is 
impossible  to  say  that  the  plaintiffs  can  be  entitled  to  the 
proceeds  of  the  homeward  freight.  The  return  cargo  was 
not  brought  home  on  the  account  of  the  bankrupt,  nor  was 
it  put  on  board  until  after  his  agent  had  rejected  all  interest 
in  the  vessel.  The  captain  having  expressed  his  intention 
to  put  up  the  ship  as  a  general  ship  for  the  bankrupt,  if  he 
got  her  released,  received  a  letter  from  Wylie^  the  agent  of 
G'Brien,  who  siud,  that  he  thought  it  was  a  duty  he  owed 
to  him  as  well  as  the  captain  to  state,  that  he  had  no  cargo 
to  put  on  board  the  vessel  for  O'Brien^  or  on  any  other 
account,  nor  had  he  any  other  agent  there.  Under  such 
circumstances,  what  was  the  captain  to  do?  He  must 
eiiher  have  gone  home  in  ballast,  or  taken  in  a  cargo  from 
scMue  third  party.  If  he  had  adopted  the  former  course, 
his  owners  would  have  had  a  right  of  action  against 
CfBrien;  but,  after  his  agent  had  refused  to  procure  a  car- 
go, the  captain  loaded  the  ship  with  goods  on  freight  for  the 
benefit  of  his  owners,  and  it  turned  out  that  he  was  wise 
in  so  doing,  as  O'Brien  had  become  bankrupt.  Yet  it  has 
been  said  that  this  did  not  get  rid  of  the  charter-party ; 
but,  at  all  events,  the  cargo  was  not  brought  home  for  the 
bankrupt  or  on  his  account;  and,  if  the  plaintiffs,  as  his  as- 
signees, had  sued  the  defendants  upon  the  charter-party  for 
not  bringing  home  a  cargo,  the  answer  would  have  been, 
that  the  ship  was  ready,  but  that  the  defendants'  agent  had 
no  goods  to  put  on  board.  The  charterer,  therefore,  has 
not  complied  with  the  terms  of  the  charter-party,  but  in  fact 

o  2 
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1828.  repudiated  it,  as,  when  bis  agent  informed  the  captain  that 
he  had  no  cargo  to  provide,  he  thereby  abandoned  the 
ship.  I  am  therefore  of  opinion,  that  there  is  no  founda- 
tion for  either  of  the  claims  set  up  by  the  plaintiffs.  My 
brother  Park  and  my  brother  Oaselee,  who  are  obliged 
to  be  absent,  have  desired  me  to  express  their  perfect  con- 
currence. 

Mr.  Justice  Burrouoh. — This  is  an  action  for  money 
had  and  received,  and  brought  by  the  assignees  of  a  bank- 
rupt, who  had  chartered  a  vessel  from  London  to  the  West 
Indies,  and  in  which  they  seek  to  recover  the  proceeds  of 
the  freight  of  the  outward  and  homeward  cargoes.  It  ap- 
pears to  me  to  be  impossible  to  say,  that,  under  the  cir- 
cumstances, they  can  be  entitled  to  demand  either.  With 
respect  to  the  latter,  the  agent  of  the  charterer  had  aban- 
doned the  charter-party,  by  stating  that  he  had  no  cargo 
to  put  on  board,  and  the  captain  was  right  in  taking  in 
other  goods,  which  were  not  received  on  account  of  the 
bankrupt,  or  for  his  use,  but  for  the  benefit  of  his  owners; 
and,  as  to  the  freight  of  the  outward  cargo,  the  plaintiffs 
cannot  be  entitled  to  recover,  as  there  had  been  an  actual 
assignment  by  O'Brien  by  deed,  previously  to  his  bank- 
ruptcy, and  before  any  proceedings  were  taken  under  the 
attachment. 

Postea  to  the  defendants. 
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1828. 
FuRNEss,  Assignee  of  Goddard  and  others,  Bankrupts,      ^^ — * — * 

«  CoPP  Friday, 

r.  L.OPE.  j^^  20M. 

i  HIS  was  an  action  of  assumpsit,  and  brought  by  the  ^  banker's  led- 
plaintiff  as  assignee  of  Goddard^  and  two  others,  bank-  in  evidence  to 
rupts,  to  recover  the  sum  of  60/.  alleged  to  have  been  paid  JomCT^VJ"" 
by  one  of  the  bankrupts  to  the  defendant  in  contemplation  f"°<>f  >*»  ^^^ 

'^  '■  hands  on  a  par- 

ol bankruptcy,  and  byway  of  fraudulent  preference.   The  ticuiar  day,  ai- 

declaration  contained  two  sets  of  counts,  the  one  for  mo-  wenfmade*' 
ney  lent,  money  paid,  money  had  and  received,  and  on  an  [^"f^Jhe^JJerki 
account  stated,  in  which  the  promises  were  laid  to  have  of  the  home. 
been  made  by  the  defendant  to  the  three  bankrupts,  joint- 
ly, before  their  bankruptcy ;  and  the  last  set  of  counts  was 
for  money  had  and  received,  and  on  an  account  stated, 
with  promises  to  the  plaintiff,  as  assignee.     Plea — The 
general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hail,  at  the  Sittings  after  the  last  Term,  in  order  to  shew 
that  the  bankrupts  must  have  contemplated  bankruptcy 
at  the  time  of  the  payment  in  question,  as  well  as  the  state 
of  their  affairs  previously  thereto,  the  plaintiff  produc- 
ed (among  other  evidence)  the  ledger  of  the  bankers  with 
whom  the  bankrupts  kept  an  account,  when  one  of  the 
bankers'  clerks  stated  that  the  entries  in  the  ledger  were 
made  by  various  persons,  and  some  of  them  by  the  mem- 
bers of  the  firm,  and  that  all  the  clerks  in  the  house  re- 
ferred to  the  book  in  order  to  ascertain  whether  the  par- 
ties who  kept  cash  there  had  sufficient  funds  to  meet  their 
checks,  when  they  were  presented  for  payment.  It  fur- 
ther ap]>eared  by  the  ledger,  that,  on  the  2nd  June,  1825, 
the  bankrupts  had  a  balance  at  their  bankers*,  amounting 
to  470/.  19«.  3d. ;  that  on  that  day  one  of  the  bankrupts 
drew  out  400/.,  with  which  he  absconded,  and  that  on  the 
4th  June,  another  of  the  bankrupts  drew  out  70/.,  in  two 
checks,  one  of  which,  for  60/.  (the  sum  in  question),  he 
paid  to  the  defendant,  leaving  a  balance  of  19^.  3d.  only. 
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1828.  For  the  defendant,  it  was  objected,  that  the  ledger  ought 
not  to  have  been  received,  as  it  was  not  the  best  evidence 
against  the  defendant,  as  the  bankers  themselves,  or  at 
all  events  the  clerks  who  made  the  entries,  as  far  as  they 
regarded  the  bankrupts'  account,  ought  to  have  been  call« 
ed.  His  Lordship,  however,  over-ruled  the  objection,  and 
the  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Termi  obtain- 
ed a  rule  niH,  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted ;  on  the  grounds — First,  that  there  was  no  evi- 
dence that  the  payment  in  question  was  made  with  a  view  to  a 
fraudulent  preference  ^-^Seeondly,  that  the  ledger  had  been 
improperly  received  in  evidence; — axiA  Lcutly,  that  the 
declaration  could  not  be  supported,  as  the  promises  were 
laid  to  have  been  made  to  the  three  bankrupts  jointly,  and 
there  was  only  evidence  to  shew  that  one  of  them  had 
committed  an  act  of  bankruptcy,  and  that  it  did  not  ap- 
pear that  the  party  who  made  the  payment  to  the  defend- 
ant knew  that  one  of  his  partners  had  committed  such  an 
act,  or  that  he  had  absconded. 

Mr.  Serjeant  Merewether  now  shewed  cause.  First,  there 
was  abundant  evidence  to  shew  that  the  payment  in  ques- 
tion was  made  by  the  bankrupt  to  the  defendant  with  a 
view  to  a  fraudulent  preference,  but  the  question  was  most 
fairly  and  fully  left  to  the  Jury,  and  their  verdict  is  deci- 
sive and  cannot  be  disturbed.  Secondly,  the  ledger,  as 
well  as  the  books  of  the  bankers,  were  properly  received 
in  evidence  for  the  purpose  of  shewing  the  state  of  the 
bankrupts'  account  shortly  before  the  bankruptcy,  ahd 
at  the  time  the  payment  was  made  to  the  defendant.  All 
the  principal  events,  as  well  as  the  days  of  payment,  and 
amount  of  the  sums  drawn  on  the  banking-house,  were  en- 
tered in  the  ledger,  which  was  accessible  to  all  the  clerks, 
for  the  purpose  of  shewing  whether  the  customers  kept 
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such  an  account,  or  had  a  sufficient  balance  in  the  housCj  l^^S- 
to  warrant  the  payment  of  checks  drawn  day  by  day.  It 
was  impossible  for  the  clerks  to  speak  to  transactions  of 
that  nature  from  memory,  and  there  is  no  ground  for  saying 
that  any  of  the  entries  were  false,  or  made  with  a  fraudu- 
lent view,  as  the  books  were  kept  in  a  public  manner,  and 
were  therefore  free  from  all  suspicion.  Although  it  is  an 
established  rule,  where  the  nature  of  the  case  admits 
of  it,  that  the  best  evidence  must  be  produced,  yet  the  ad- 
missibility of  books  of  this  description  is  an  exception  in 
favour  of  trade  and  commercial  interest.  Although  there 
is  no  decision  in  point,  yet  in  Price  v.  The  Earl  of  Torring" 
ion  (a),  where  the  plaintiff,  a  brewer,  proved  that  tho  usual 
course  of  his  deaUngs  was,  that  the  draymen  should  come 
every  night  to  the  clerk  of  the  brewhouse  and  give  him  ah 
account  of  the  beer  delivered  out  by  them,  which  he  set 
down  in  a  book  kept  for  that  purpose,  and  the  draymen  sign- 
ed it ; — a  drayman  who  had  signed  a  particular  entry,  but 
had  since  died,  and  his  hand-writing  was  proved,  such  entry 
was  held  to  be  good  evidence  of  the  delivery  of  beer  for 
which  the  action  was  brought.  Although  there  the  party 
who  made  the  entry  had  died  previously  to  the  trial,  yet 
here  the  ledger  was  admissible  from  the  necessity  of  the 
case ;  and  it  was  not  necessary  to  call  all  the  members  or 
clerks  in  the  house  to  prove  a  negative ;  and  whether  the 
bankrupt  had  money  there  or  not  at  the  time  the  payment 
in  question  was  made,  could  only  be  ascertained  by  the 
production  of  the  ledger..  The  learned  Serjeant  was  about 
to  proceed  with  his  argument,  in  answer  to  the  last  objec- 
tion, when  he  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  the 
ledger  was  properly  received  in  evidence  for  the  purpose 
of  shewing  the  state  of  the  bankrupts'  account  previously 

(a)  1  Salk.  285.  5.  C.  Holt*s  Rep.  300. 
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1638.  to  the  bankruptcy,  and  at  the  time  the  payment  to  the  de* 
fendant  was  made.  The  greatest  mischief  would  follow^ 
}f  we  were  to  hold  otherwise.  Whether  the  bankrupts 
had  any  funds  in  the  hands  of  their  bankers  could  not  be 
proved  by  any  other  evidence,  and  it  would  be  most  incon- 
venient to  require  the  partners  and  every  clerk  in  the  esta- 
blishment to  prove  that  fact;  and  even  if  they  were  called, 
they  would  not  be  enabled  to  speak  to  a  transaction  of  this 
nature  of  their  own  knowledge.  They  could  only  refresh 
their  memory  by  reference  to  the  ledger^  and  to  which 
they  constantly  referred,  to  see  whether  the  parties  keep- 
ing cash  at  the  house  had  sufficient  to  meet  their  checks 
as  they  were  presented  for  payment.  If  the  book  had 
been  called  for  to  prove  the  payment  of  money  into  the 
bank,  the  rule  would  have  been  different,  but  here  it  was 
used  for  the  purpose  of  proving  a  negative,  viz.  that  the 
bankrupts  had  no  money  there;  and  they  must  have  been 
conscious  of  that  fact  at  the  time  of  the  bankruptcy.  With 
respect  to  the  last  objection  as  to  the  insufficiency  of  the 
declaration,  the  evidence  as  to  the  acts  of  bankruptcy  was 
not  clear;  and  I  am  of  opinion  the  question  deserves  fur- 
ther inquiry,  and  on  that  ground  I  think  there  ought  to  be 
a  new  trial. 

Mr.  Justice  Park. — I  am  also  of  opinion  that  the  ledger 
was  properly  received  in  evidence  to  prove  the  fact  for 
which  it  was  produced,  viz.  that  the  bankrupts  had  no 
funds  at  their  bankers'  on  a  particular  day.  Books  may 
be  admitted  for  the  purpose  of  proving  some  transactions 
although  not  others.  But  when  a  particular  fact  cannot 
be  ascertained  without  reference  to  a  book,  it  may  be  re- 
ceived, as  here,  and  more  particularly,  as  it  was  open  to  all 
the  clerks  in  the  house,  and  they  had  constant  access  to  it, 
to  see  whether  the  customers  had  sufficient  money  in  the 
hands  of  the  bankers  to  meet  their  checks  which  were  pre- 
sented from  day  to  day.     Books  of  a  public  prison  are  ad- 
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missible  to  prove  the  time  of  a  prisoner's  discbarge  or 
commitment,  but  not  to  prove  the  cause  of  such  commit- 
ment or  of  his  detention.  As  to  whether  the  declaration 
was  supported  by  the  evidence,  or  whether  the  payment 
in  question  was  made  with  a  view  to  a  fraudulent  prefer- 
ence, I  abstain  from  giving  any  opinion. 


IS28. 


Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
curring, the  rule  for  a  new  trial  was  made — 

Absolute. 


Jacobs,  Assignee  of  Lawton,  a  Bankrupt,  9.  Latour, 

Esq.  and  Messer. 

J.  HIS  was  an  action  of  trover  for  divers  horses,  mares, 
and  geldings,  alleged  to  be  the  property  of  the  bankrupt, 
and  converted  by  the  defendants  to  their  own  use. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  the  last 
Assizes  at  Hertford^  it  appeared  that  the  horses,  which 
belonged  to  the  bankrupt,  had  been  left  by  him  with  the 
defendant  Messer ^  a  stable  keeper  and  occupier  of  land, 
for  the  purpose  of  being  trained  for  racing.  That  Lawton 
being  indebted  to  Messer  in  a  large  sum  for  his  services,  as 
well  as  for  the  keep  of  the  horses,  and  being  insolvent, 
Messer^  in  Etuter  Term,  1827,  obtained  a  judgment 
against  him  for  S27/.,  and  sued  out  EL^erifacieis  thereon,  un- 
der which  the  horses  in  question  were  seized  by  the  defend- 
ant Za/our,  as  Sheriff  of  Heri/ordshiref  on  the  16th  Mat/^ 
182T,  they  being  then  in  the  stables  of  Messer,  and  were 
valued  and  sold  to  him,  under  the  execution,  for  156/.  It 
also  appeared,  that  a  commission  of  bankruptcy  issued 
against  Lawton  on  the  22d  May,  1827,  founded  on  an  act 
of  bankruptcy  committed  by  him  on  the  7th  February, 
1825,  by  virtue  of  which  tlie  plaintiH*,  as  his  assignee, 


Wednadaj^, 
June  25M. 


If  a  party  hav- 
ing a  lien  on 
goods,  cauiei 
them  to  be  taken 
in  execution 
at  his  own  stiity 
he  thereby  de- 
stroys his  right 
of  lien,  although 
the  goods  were 
never  removed 
from  his  pre- 
mises. 

A  trainer  of 
race  horses  has 
a  lien  on  them 
for  his  charges 
for  exercising 
and  training. 

An  objection  to 
the  sufficiency 
of  depositions  to 
establish  an  act 
of  bankruptcy 
must  be  made 
at  the  trial. 
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1828.         commenced  this  action  to  recover  the  value  of  the  horses 
80  sold. 

For  the  defendants,  it  was  insisted,  that,  although  the 
execution  might  not  be  available,  the  act  of  bankruptcy 
having  been  committed  previously  to  the  levy,  still  that 
the  action  could  not  be  maintained,  as  the  defendant 
Messer  had  a  lien  on  the  horses  for  his  services  in  train- 
ing them,  independently  of  their  keep;  and  that  he  was,  at 
all  events,  entitled  to  detain  them  until  the  sum  due  from 
the  bankrupt  in  respect  thereof  had  been  paid,  and  which 
far  exceeded  the  value  of  the  horses  sold  under  the  ex- 
ecution. The  Jury,  however,  found  a  verdict  for  the 
plaintiff,  leave  being  reserved  the  defendants  to  move  to 
set  it  aside,  and  enter  a  nonsuit,  in  case  the  Court  should 
be  of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  fPllde^  in  the  last  Term  accordingly  ob- 
tained a  rule  nisi^  and  contended, — Firsts  that  the  action 
was  not  maintainable  against  the  defendant  Laiour  as 
sheriff,  as  the  whole  transaction  relating  to  the  levy  was 
completed  before  the  commission  issued;  the  property 
was  not  only  valued  and  delivered  to  Messer^  but  the 
execution  was  actually  executed  before  the  sheriff  had 
any  knowledge  of  an  act  of  bankruptcy  having  been  pre- 
viously committed  by  Lawton,  and  the  commission  was  not 
issued  till  a  week  after  the  sale. 

[The  Court  referred  to  the  case  of  Price  v.  Helyar  (a) 
as  being  conclusive  to  shew,  that,  if  a  sheriff  levy  under 
an  execution  after  an  act  of  bankruptcy  committed  by  the 
party  against  whom  the  execution  is  sued  out,  the  sheriff 
is  liable  to  the  assignees  in  an  action  of  trover,  although 
he  had  no  notice  of  the  act  of  bankruptcy,  and  the  goods 
seized  were  not  removed  from  the  premises,  but  only  detain- 
ed till  the  amount  directed  to  be  levied  was  paid  by  the  bank- 

(a)  I  Moore  &  Payne,  541 ;  S.  C.  4  Ding.  697. 
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nipt  to  the  sheriff;  and  the  commission  did  not  issue  till         1^29. 
nearly  two  months  after  the  seizure.] 

Secondly,  as  the  defendant  MesservraB  a  trainer,  and  the 
horses  were  left  with  him  for  the  purpose  of  being  exercised 
and  trained  for  racing,  he  had  a  Uen  on  them  independently  of 
their  keep,  and  he  was  to  receive  a  remuneration  accordingly. 
In  Chase  v.  Westmore  (a),  it  was  decided,  that  a  workman 
faaviDg  bestowed  his  labour  upon  a  chattel,  in  considera- 
tion of  price  fixed  in  amount  by  his  agreement  with  the  own- 
er, may  detain  the  chattel  until  the  price  be  paid.  Lastly , 
there  was  not  sufficient  evidence  that  Lawton  had  commit- 
ted an  actof  bankruptcy ;  for,  although  the  depositions  taken 
before  the  commissioners  were  put  in,  yet  the  only  proof 
of  the  act  of  bankruptcy  was  by  the  bankrupt  himself;  and, 
although  the  statute  6  Geo,  4,  c.  16,  s.  9S,  enacts,  that 
depositions  are  to  be  conclusive,  unless  the  commission  be 
disputed ;  yet,  as  there  was  no  legal  evidence  of  the  act  of 
bankruptcy,  the  deposition  of  the  bankrupt  alone  as  to  that 
fact  ought  not  to  have  been  received  or  considered  as  con- 
clusive. 

The  Court  said,  that,  as  the  depositions  were  used, 
and  no  objection  was  taken  at  the  trial,  it  was  too  late  to 
raise  it  now,  and  more  particularly  so,  as,  if  it  had  been 
then  done,  additional  evidence  might  have  been  adduced 
to  establish  the  act  of  bankruptcy. 

The  rule,  therefore,  was  granted  on  the  second  point  only. 

Mr.  Serjeant  Andrews  now  shewed  cause. — The  only 
question  is,  whether  the  defendant,  a  trainer,  has  a  lien 
on  race  horses,  for  his  charges  in  keeping  and  training 
them,  they  having  been  left  with  him  for  the  latter  pur- 
pose. The  case  of  Chase  v.  Westmore  does  not  apply, 
as  there,  wheat  was  delivered  to  the  defendants,  who  were 
millers,  to  be  ground,  and  it  was  stipulated  thai  it  was  to 

(a)  5  Mau.  &  Sclw.  180. 
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1828.  ^  be  returned  when  gi^oundi  and  the  amount  of  the  price  of 
grinding  was  fixed  by  express  agreement  between  the 
parties.  .  Here,  howeverj  the  defendant  Messer^  is  not  to 
be  considered  as  an  inn-keeper,  or  a  person  exercising  a 
trade^  but  a  mere  livery-stable  keeper,  and,  as  such,  has 
no  lien  for  the  keep  of  horses  left  with  him,  as  the  owner 
may  either  ride  them,  or  take  them  away  when  he  pleases. 
In  Chapman  v.  Allen  (a),  it  was  held,  that,  if  a  person  re- 
ceive horses  or  cattle  to  agist,  paying  a  weekly  sum  for 
them,  they  cannot  be  detained  until  such  sum  be  paid,  un- 
less there  be  a  special  agreement  between  the  parties. 
The  horses  were  sent  to  Messer  for  the  sole  purpose 
of  being  trained,  and  in  Janes  v.  Pearle  (i),  it  was  held, 
that  an  inn-keeper  cannot  sell  a  horse  left  with  him,  to 
satisfy  a  sum  due  for  his  keep.  But,  even  it  Messer  had  a 
lien  on  the  horses,  it  was  waived  by  his  having  taken  them 
under  the  execution,  which  was  sued  out  at  his  own  in- 
stance, and  without  reference  to  his  lien,  and  he  became 
re-possessed  of  them  by  virtue  of  the  sale  made  to  him  by 
the  sheriff. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — The  defend- 
ant Messer  exercised  the  calling  or  employment  of  a  trainer 
of  horses,  he  therefore  cannot  be  considered  in  the  light  of 
a  livery-stable  keeper,  or  inn-keeper.  The  training  of  horses 
for  running  at  races  requires  a  considerable  degree  of 
skill,  and  cannot  be  assimilated  to  a  case  where  they  ai*e 
left  for  the  mere  purpose  of  being  provided  with  food  or 
agistment.  A  horse  at  livery  may  be  used  by  his  owner 
as  occasion  may  require,  and  he  is  left  there  subject  to 
the  control  of  his  master,  but  a  horse  is  not  fit  to  be  en- 
tered to  run  a  race  until  he  has  undergone  a  regular  course 
of  training ;  and  the  trainer  is  obliged  to  exercise  a  great 
degree  of  skill,  to  get  him  into  proper  paces,  and  bring 

(fl)  Cro.  Car.  271.  (6)  1  Str.  656. 
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him  into  condition.  He,  therefore,  may  be  assimilated  to  J82&L 
a  bailee  who  expends  labour  and  skill  in  the  improvement 
of  the  article  delivered  to  him,  and  who  has  a  right  of  lien 
until  liis  charges  for  such  labour  be  paid.  If  a  dog  be 
trained  for  sporting,  the  person  who  breaks  him  in,  is  en- 
titled to  detain  him  till  he  is  remunerated  for  his  labour, 
and  the  keep  of  the  animal  is  a  very  trifling  part  of  the 
expense.  Although  it  has  been  said,  that  the  seizure  un- 
der the  execution  was  a  waiver  of  the  prior  right  of  lien, 
yet  that  objection  cannot  avail,  as  the  horses  were  never 
removed  from  Messer^s  premises,  but  were  only  valued  to 
faim  by  the  sheriff;  and  the  amount  of  such  valuation  was 
much  less  than  was  due  from  the  bankrupt  for  their  keep 
and  charges  for  training.  Though  the  act  of  bankruptcy, 
being  prior  to  the  levy,  might  operate  to  defeat  the  exe- 
cution, still  the  defendant  Messer  was  remitted  to  his  ori- 
ginal right  of  lien;  and  the  mere  valuation  by  the  sheriff 
could  not  have  the  effect  of  destroying  that  right.  As, 
therefore,  there  was  no  change  of  property,  the  only  effect 
of  the  levy  was  to  make  the  defendant's  lien  more  effectual 
and  secure. 

Cur.  adv.  vtdt. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court,  as  follows: — This  was  an  action  of  trover, 
brought  by  the  plaintiff,  as  assignee  of  Zatr/on,  a  bankrupt, 
against  the  defendant  LiUour,  as  Sheriff  of  Hert/orchhire, 
and  Messer,  a  horse  keeper  and  trainer,  to  recover  the 
value  of  certain  horses  left  with  Messer  by  the  bankrupt, 
for  the  purpose  of  being  trained  for  racing.  Two  ques- 
tions have  been  raised, — First,  whether  Messer  hdidi  a  lien 
on  the  horses  for  their  keep  and  charges  for  training, 
and  secondly,  whether,  if  he  had  such  lien,  it  was  not 
destroyed  by  his  having  levied  and  taken  the  horses  in 
execution  for  a  debt  due  to  him  from  the  bankrupt; 
and  if  the  answer  to  either  of  these  questions  be  un« 
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1828.  favorable  to  the  defendants,  they  can  have  no  valid  de- 
fence to  this  action*  We  are  of  opinion,  that  it  is  un- 
necesssary  to  consider  the  first  question ;  as,  if  Messer  ever 
had  a  lien,  it  was  destroyed  by  his  suing  out  the  execution 
at  his  own  suit.  If  he  had  relinquished  or  given  up  his  right 
to  the  possession  of  the  horses,  his  lien  would  have  been  de« 
stroyed.  If  a  third  person  had  sued  out  execution,  Mes- 
ser might  have  insisted  on  his  lien,  but  he  himself  caused 
the  sheriff  to  seize  the  horses  and  sell  them  under  the 
writ,  and  he  expressly  affirmed  the  right  to  sell,  by  becom- 
ing the  purchaser  himself.  He,  therefore,  not  only  set  up 
no  lien  against  the  sale,  but  thought  his  best  title  was  to 
be  acquired  under  it.  The  instant  the  horses  were  seised 
under  the  writ,  the  right  of  possession  passed  to  the  sher- 
iff, in  order  to  enable  him  to  sell,  and  such  right  was  en- 
tirely gone  from  Messer.  After  he  had  relinquished  it, 
he  did  not  acquire  it  again  by  virtue  of  his  lien,  but  as  a 
purchaser  from  the  sheriff.  Although  the  equitable  right 
of  lien  which  exists  between  debtor  and  creditor,  cannot 
be  too  much  favoured,  yet  it  does  not  extend  to  a  case 
where  the  rights  of  third  persons  intervene,  who  claim 
under  the  estate  of  an  insolvent,  or  of  a  party  who  has 
become  bankrupt ;  and  if  a  person,  having  in  his  hands 
goods  of  a  third  party,  does  not  claim  a  right  of  lien,  but 
gives  up  possession  without  insisting  on  his  lien,  he  there- 
by waives  it.  On  this  ground,  therefore,  we  are  of  opinion 
that  this  rule  must  be — 

Discharged  (a), 

<a)  See  WaUace  v.  Woodgaie,  1      1  Mood.  &  Malk.  236}  S,  C.  3 
Ryan  &  Mood.  193;  S.  C.  I  Carr.      Carr.  &  Payne,  520. 
&  Payne,  676;  Btvan  v.  Waters, 
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1828. 

Marmaduke  Strother  and  Hannah  Strother  v.  Ro-     Wednetday 

BERT  Barr  and  Lewis  Morgan.  June  25th, 

J  rllS  was  an  action  on  the  case,  brought  to  recover  in  an  action  on 

damages  for  an  injury  done  by  the  defendants  (commis-  jVu,?^o^°'  ^^ 

sioners  for  regulating  the  town  of  Leeds),  to  the  reversion-  thepUimif&'re- 

/»   1         1   .     •««*     1  11-1  .  version,  they 

ary  interest  of  the  plaintins,  by  pulhng  down  certain  posts  proved  that  Uiey 

which  supported  a  wooden  building  devised  to  the  plain-  ^TMnon  *under" 

tiffs  as  tenants  in  common,  which  posts  the  defendants  al-  a  devi«e;  and  a 

'^  witness  stated 

leged  to  be  a  public  nuisance.  that  he  occupied 

At  the  trial,  before  Mr.  Justice  Bayley,  at  the  last  mises^under^'^" 

Assixes  at  York,  the  plaintiffs  called  two  witnesses,  of  the  tiff8**and5lat"he 

names  of  Ingle  and  Milner :  the  former  of  whom  said ,  *'  that  bad  at  first  an 

he   occupied  part  of  the  building  in  question;  that  the  writing,  which 
plaintiffs  were  his  landlords ;  that  he  took  the  premises  of  anotlSl^tltnM^ 

both  of  them;  that  he  had  an  agreement  in  writing,  which  ^^:  that  he  oc- 

,  "  **  cupied  under 

he  signed  his  name  to,  at  the  rent  of  3/.  IS^.ayear;  that  he  one  of  the  plain- 
had  held  seven  years,  and  had  wrought  out  the  rent  every  IhatTe^did  not 
year;  and  that  Milner  occupied  another  part  of  the  build-  ll!!^]^y  ^i^it"' 
ing  on  the  same  floor  as  the  witness ;"  and  Milner  said, ''  that  there  was  suf- 
be  paid  rent  for  what  he  occupied  to  the  plaintiff*  Mr.  to  go  to  the  Jury, 
Strother,  and  that  he  did  not  know  Miss  Strother:'  On  both'the^^cu^-^ 
which  it  was  objected  for  the  defendants,  that  the  plain-  piers  under  both 

'  "^  the  plaintiffs. 

tiffs  could  not  recover,  on  two  grounds: — First ,  that  they  But  qu^tre, 

virhether  it  w&s 

had  not  proved  a  joint  interest  in  the  premises,  or  that  not  incumbent 

they  were  entitled  to  recover  as  reversioners,  as  one  of  the  ^  prwiuw  "hf* 

witnesses  stated  that  he  occupied  under  one  only ; — and  agreement,  in 

order  to  shew 

Secondly,  that  the  written  agreement  which  Ingle  said  he  the  nature  of 

had  signed,  should  have  been  produced.     A  verdict  was     **'  "^*"  °"* 

taken  for  the  plaintiffs,  damages,  one  shilling,  the  learned 

Judge  reserving  leave  to  the  defendants  to  move  to  set  it 

aside,  and  that  a  nonsuit  might  be  entered,  in  case  the 

Court  should  be  of  opinion  that  either  of  those  objections 

was  well  founded. 
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1828.  Mr.  Serjeant  Cross ^  in  the  last  Term,  obtained  a  rule 

SxttOTHEa      ^^f  *"^  ^**^^  ^^®  ^*^®  ^^  Cotterill  v.  Hobby  (a). 


V. 

Barr. 


Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
shewed  cause,  and — 

Mr.  Serjeant  Cross  having  been  heard  in  support  of  his 
rule,  the  Court  took  time  to  consider,  and,  being  divided 
in  opinion,  they,  on  this  day,  delivered  their  judgments 
seriatim  as  follows: — 

Mr,  Justice  Gaselee. — This  case  comes  before  the 
Court  upon  a  motion  to  set  aside  a  verdict  which  has  been 
found  for  the  plaintiffs,  with  one  shilling  damages,  and  to 
enter  a  nonsuit.     The  cause  was  tried  before  my  brother 
Bayley,  at  the  last  Assizes  for  the  county  of  York*,  It  was  an 
action  on  the  case  for  an  injury  done  by  the  defendants  to 
the  reversionary  interest  of  the  plaintiffs  in  a  certain  wooden 
building  called  Noah's  Ark,  by  pulling  down  certain  posts 
and  foundation  stones  which  formed  part  of  the  support  of 
the  building,  projecting  over  a  beck  or  stream.     The  on- 
ly point  to  be  now  considered,  is,  whether  or  not  the  plain- 
tiffs sufficiently  proved  that  they  had  a  reversionary  in- 
terest.    In  the  declaration,  the  premises  were  stated  to  be 
in  the  occupation  of  one  Joseph  Ingle  and  one  William 
Milner,     Ingle  wsls  called  to  prove  the  plaintiffs*  case,  and 
he  stated,  that  he  was  tenant  to  the  plaintiffs,  and  occupi- 
ed a  part  of  the  "  NoaKs  Ark^^  and  that  Milner  occupied 
another  part;  that  he  (Ingle)  had  held  it  for  seven  years 
at  the  yearly  rent  of  S/.  18^.,  and  that  at  first  he  had  an 
agreement  in  writing,  which  he  had  signed.    The  plaintiffs 
then  put  in  the  will  of  Mary  Strother,  the  mother  of  the 
plaintiffs,  which  was  read,  when  it  appeared  that  the 
premises  in  question  were  devised  to  Marmaduke  Strother 

(a)  4  Barn.  &  Cress.  466;  S.  C.  6  Dowl.  &  Ryl.  551. 
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«nd  Hannah  Siroiher^  the  plaintiffs,  as  tenants  in  common.  1828. 
Milner,  the  other  tenant,  being  called,  stated,  that  *'  he  had  s^rotiieii 
paid  rent  for  that  part  of  the  building  which  he  occupied  un-  _  v. 
derMannaduie  Strother,  and  that  he  did  not  know  Hannah 
StroiherJ'  It  did  oot  appear  that  Milner  had  made  any 
written  agreement;  but  it  was  contended,  by  the  coun&el 
for  the  defendants,  that  the  plaintiffs  should  have  produc- 
ed the  agreement  signed  by  Ingle  {  as  (amongst  other 
things)  the  quantum  of  damages  which  they  would  be  en* 
titled  to  recover  would  depend  upon  the  length  of  Ingle's 
term;  and  it  was  also  objected,  that  Milner  merely  proved 
a  tenancy  under  one  of  the  plaintiff's,  ri>.  Mr.  Stroiher 
only.  The  learned  Judge  who  tried  the  cause,  thinking 
it  desirable  to  have  the  case  decided  upon  the  merits,  di- 
rected a  verdict  to  be  entered  for  the  plaintiffs,  reserving 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  should  have 
been  nonsuited  on  the  above  objections.  In  consequence 
of  the  leave  so  given,  an  application  has  been  made  to  this 
Court,  and  a  rule  granted,  calling  on  the  plaintiffs  to  shew 
cause  why  that  verdict  should  not  be  set  aside  and  a  non- 
suit entered  in  Ueu  thereof.  Counsel  have  been  heard  on 
that  rule,  and  my  opinion,  unfortunately,  differing  from 
some  other  members  of  the  Court,  it  devolves  on  me  first  to 
•tate  my  views  of  the  question.  Upon  the  best  consider- 
ation I  have  been  able  to  give  the  case,  I  am  of  opinion 
that  the  rule  should  be  discharged.  I  do  not  mean  to 
deny  the  principle  long  established,  tliat  the  contents  of  a  • 
written  agreement  cannot  be  proved  otherwise  than  by  the 
production  of  the  instrument  itself;  and,  had  it  been  ne- 
cessary in  this  case  to  have  proved  the  terms  of  the 
tenants'  holding,  I  should  have  been  of  opinion  that  the 
production  of  the  agreement  would  have  been  the  only  pro* 
per  evidence.  But  it  docs  not  appear  to  me  to  have  been 
necessary  that  any  one  item  of  the  agreement  should  have 
been  proved.     The  facts  required  to  be  shewn  were  simp- 

VOL.  II.  p 
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1828.         ly  these: — That  the  plaintifis  had  an  interest  in  the  pre- 
')*""^'  mises.  and  that  the  persons  named  in  the  declaration  were 

V,  their  tenants.     These  two  facts  were  capable  of  proof,  and 

were  actually  proved,  without  the  production  or  interven- 
tion of  any  agreement.  In  the  course  of  the  last  year  a  case 
was  decided  in  the  Court  of  King*s  Bench,  in  every  respect 
so  like  the  present,  that  I  cannot  perceive  the  smallest 
ground  of  distinction  between  them.  Without  going  into 
all  the  authorities  on  the  subject,  I  shall,  therefore,  merely 
refer  to  that  case,  which  appears  fo  me  to  be  an  authority 
decisive  of  this  point.  It  is  the  case  of  The  King  v.  The 
Inhabitants  of  the  Holy  Trinity,  and  St.  Margaret^ 
Hull  (a).  The  question  there  was,  whether  or  not  a  pau- 
per was  entitled,  to  a  settlement  in  respect  of  the  occupa- 
tion of  a  tenement  of  the  yearly  value  of  10/.  In  order  to 
prove  the  right  of  settlement,  the  counsel  for  the  appellants 
were  proceeding  to  shew  that  the  pauper  was  in  the 
occupation  of  a  tenement  of  that  value,  and  had  paid  rent 
for  it,  when  the  respondent's  counsel  interposed,  and  asked 
the  pauper,  whether  the  contract  under  which  he  held  the 
tenement  was  not  in  writing;  and,  upon  his  answering  in 
the  affirmative,  it  was  objected,  that  no  parol  evidence 
could  be  received  upon  the  subject,  but  that  the  document 
itself  must  be  produced,  or  the  loss  of  it  proved.  The 
counsel  for  the  appellants  submitted,  in  reply,  that  they 
were  not  examining  as  to  the  contents  of  the  document, 
which  were  immaterial  to  the  issue,  as  all  that  they  pro- 
posed to  prove,  was  the  fact  of  the  occupation  of  the  te- 
nement, and  the  amount  of  the  rent;  which  they  contend- 
ed they  had  a  right  to  do,  by  the  cross-examination  of  the 
pauper,  without  any  reference  to  the  written  agreement. 
The  Court  of  Quarter  Sessions  thought  that  the  agreement 
ought  to  have  been  produced,  or  its  absence  accounted  for, 
and  that,  neither  having  been  done,  its  contents  could  not 

(a)  I  Man.  &  Ryl.  444;  .S.  C.  7  Barn.  &  Cress.  611. 
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be  proved  by  parol.  The  evidence  was  consequently  reject-  1828. 
ed.  The  case  was  afterwards  brought  before  the  Court  of 
King*s  Bench,  when  counsel  in  support  of  the  order  of  Ses- 
sions cited  the  case  of  The  King  y.  The  Inhabitants  of  Castle 
Morton  (a),  where  an  unstamped  agreement  in  writing,  for 
the  purpose  of  letting  a  tenement  at  a  certain  rent,  beinglost, 
it  was  held,  that  parol  evidence  of  its  contents  was  not  ad- 
missible to  shew  the  value  of  the  tenement.  But  in  that 
ease  the  plaintiff  was  not  merely  to  prove  the  relation  of 
landlord  and  tenant,  but  also  that  there  was  a  rent  of  the 
value  of  10/.  a  year,  which  was  the  essence  of  the  case, 
and  could  only  be  proved  by  the  production  of  the  contract 
itself;  and  Lord  Chief  Justice  Abbott  having  been  referred 
by  counsel  to  the  case  of  Dover  v.  Maestaer  (6),  said : 
"  The  promissory  note  was  there  admitted  in  evidencCi  on 
the  ground  that  the  defendant,  who  had  been  guilty  of  a 
crime,  should  not  be  allowed  to  relieve  himself  from  the 
consequences  of  it  by  such  an  objection.  And  so,  in  the 
case  of  fbigery,  a  prisoner  cannot  object  that  the  forged 
iastrument,  when  produced,  cannot  be  given  in  evidence  for 
want  of  a  proper  stamp.  But  this  case  is  very  different ;  for 
the  parties  here  seek  to  shew  the  value  of  a  tenement  by 
the  proof  of  a  contract  previously  entered  into  respecting 
it*  The  contract  was  not,  therefore,  in  this  case,  collateral^ 
but  of  the  very  essence  of  the  case.'* 

In  the  case  of  The  King  v.  TIte  Inhabitants  of  HuU^ 
Mr.  Justice  Bayley^  interrupting  counsel  in  the  course  of 
the  argument,  said  (c):  **  The  appellants  did  not  enquire 
into  the  terms  or  contents  of  the  written  agreement :  they 
amply  asked  a  question  as  to  the  fact,  whether  the  pauper 
had  or  had  not  been  tenant  of  the  premises^  in  a  particu- 
lar parish.  Surely,  in  reply  to  that  question,  the  witness 
ought  to  have  been  allowed  to  say, '  I  was  the  tenant  of 

(a)  3  Bam  &  Aid.  588.  {h)  5  Esp.  Rep.  92. 

(a)  I  Man.  &  Ryl.  446. 
p2 
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1828.         A.*"  And,  in  giving  the  jadgment  of  the  Court,  that  learn- 
ed Judge  said:  ''The  contents  of  this  written  agreement, 
v^  undoubtedly,  could  not  be  proved  by  parol ;  and,  therefore, 

^^^'  it  was  properly  held,  in  the  cases  which  have  been  cited, 
that  where  such  a  written  agreement  was  in  existence,  the 
terms  of  the  tenancy,  or  the  amount  of  the  rent,  could  be  prov- 
ed only  by  the  production  of  the  agreement  itself.  But  the 
rule  of  law  does  not  go  so  far  as  to  prevent  the  admis- 
sion of  parol  evidence  of  the  fact,  that  the  relation  of  land- 
lord and  tenant  existed  between  particular  parties,  at  a 
particular  time,  in  a  particular  parish.  I  think,  decidedly, 
that  proof  by  parol,  of  the  fact  of  the  pauper's  having  been 
tenant,  was  receivable,  and,  therefore,  that  the  Sessions 
were  wrong." — ^Now,  what  was  the  evidence  in  this  case? 
There  was  not  one  syllable  of  proof  of  what  quantity  of 
rent  was  reserved,  or  to  be  paid,  under  the  agreement, 
and  it  was  not  necessary  to  prove  any  thing  of  that  kind* 
All  that  it  was  requisite  to  prove  was,  that  the  plaintiffs 
were  the  landlords  of  the  premises  mentioned  in  the  de- 
claration; that  they  were  tenants  in  common;  and  that 
the  persons  named  as  tenants  in  the  declaration,  held 
under  them.  Now,  how  were  those  facts  proved?  The 
landlords'  right  was  proved  by  the  best  of  all  possible  evi- 
dence. They  claimed  under  a  devise  by  Mary  Strother^ 
and  her  will  was  put  in  and  read,  when  it  clearly  appeared 
that  the  plaintiffs  were  tenants  in  common,  and  were  en- 
titled to  the  interest  they  claimed  under  such  will.  The 
next  fact  proved  was,  that  It^le  and  Milner  were  tenants 
of  the  plaintiffs,  and  were  in  possession  and  occupied  un- 
der them.  That,  I  conceive,  would  be  primd  facie  evi- 
dence of  a  seisin  in  fee,  although,  perhaps,  of  itself  not  suf- 
ficient. The  first  witness,  however,  proved  not  merely  that 
he  occupied  the  premises,  but  that  he  was  in  possession  as 
tenant  thereof  to  both  the  plaintiffs,  to  whom  he  paid  rent. 
That  was  all  that  it  was  necessary  to  enquire  into.  The 
objection  taken  at  the  trial  was,  that  there  was  no  evi- 
dence of  the  value  of  the  reversionary  interest  claimed  by 
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the  plaintiffs;  and  therefore,  that  the  damages  could  not         1828. 
be  ascertauied.    If^  indeed,  the  plaintiffs  had  gone  for  dam- 
ages commensurate  with  their  title,  and  wanted  to  prove  it, 
that  would  have  raised  a  diff*erent  question,  and  they  must 
have  taken  some  other  course  to  make  out  their  case.    But 
the  plaintiffs  did  not  go  for  damages,  if  they  had,  they 
would  no  doubt  have  produced  the  agreement,  that  being 
the  best,  or  indeed  the  only,  proof  of  the  extent  of  their 
interest.  This  is,  therefore,  like  every  other  case,  where  no 
real  damages  are  to  be  proved.     It  was  shewn  that  an  inju- 
ry was  done;  but  the  plaintiffs  were  content  to  take  nominal 
damages.     In  such  a  case,  can  it  be  requisite  to  prove  the 
whole  extent  of  their  title  to  the  reversion  ?  I  apprehend 
not;  because,  in  the  case  which  will  most  probably  be  re- 
lied on  as  deciding  this  point,  the  Court,  although  there  was 
no  evidence  of  damages,  held,  that  the  party  was  entitled 
to  a  shilling.     I  allude  to  the  case  of  CotteriU  v.  Hobby  (a), 
which  was  an  action  for  an  injury  done  to  the  plaintiff^s 
reversionary  interest  in  land,  by  cutting  down  a  tree. 
The  first  witness  stated,  that  he  was  tenant  to  the  plaintiff* 
under  a  written  agreement ;  and  the  Court  held  that  it 
was  necessary  to  produce  that  agreement,  because  the  ques- 
tion was,  whether  or  not  the  tree  had  been  demised  to  the 
tenant  together  with  the  land,  and  that  fact  could  only  be 
ascertained  by  a  reference  to  the  agreement  itself.     As, 
however,  there  is  no  question  of  that  sort  here,  I  do  not 
think  the  case  at  all  applicable.    Besides,  the  Court  there 
held,  that  the  plaintiff^  might  recover  on  the  count  in  tro- 
ver, the  defendants  having  cut  down  a  tree  which  was  prov- 
ed to  belong  to  the  plaintiff*;  but,  whether  he  claimed  it  as 
reversioner,  or  as  occupier  of  the  premises,  or  by  any  other 
title,  was  not  the  question  for  the  -consideration  of  the 
Coart.     The  plaintiff  was  clearly  entitled  to  the  tree,  in 
whatever  character  he  sued,  mz.  as  reversioner,  or  as  occu- 

(n)  4  Dam.  &  Cress.  465;  S.  C.  6  Dow.  &  Ryl  551. 
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1828.         pier,  and  was  also  entitled  to  recover  the  value  of  the  tree, 
strother      inasmuch  as  evidence  was  given  to  prove  his  title  to  it.    I 
V-  am,  therefore,  of  opinion  that  this  rule  ought  to  be  dis- 

charged. 

Mr.  Justice  Burrouoh. — I  am  extremely  sorry  to  differ 
from  my  brother  Gaselee^  but  I  am  clearly  of  opinion,  that 
this  rule  ought  to  be  made  absolute.  The  application  of  the 
rules  ofevidence  depends  mainly  on  the  nature  of  etlch  par- 
ticular action.  Here,  the  plaintiffs  claimed  to  have  a  rever- 
sionary interest  in  lands  which  are  in  the  possession  or 
occupation  of  other  persons;  but  it  must  be  recollected, 
that  the  defendants  are  entire  strangers  to  such  interest, 
as  they  are  not  the  tenants  or  occupiers,  but  merely  wrong- 
doers. I  admit  that  payment  of  rent  is  primd  facie  evi- 
dence of  a  reversion  in  the  plaintiffs;  but  when  one  of  the 
witnesses  said,  that  he  was  tenant  to  the  plaintiffs,  and  that 
he  held  under  a  written  agreement,  no  parol  evidence  was  re^ 
ceivable.  The  agreement  itself  should  have  been  produced ; 
as,  whether  or  not  the  plaintiffs  were  entitled  to  a  rever- 
sion, would  depend  on  the  construction  of  that  instrument, 
which,  when  produced,  might  shew  an  interest  different 
from  that  of  a  reversionary  interest.  It  is  impossible  to 
say  what  interest  the  plaintiffs  had,  unless  the  agreement 
were  put  in.  It  was  not  produced,  and  therefore  there 
was  no  evidence  to  go  to  the  Jury,  to  prove  what  rever- 
sion the  plaintiffs  had.  They,  therefore,  failed  in  a  most 
material  point.  The  verdict  having  been  taken  for  no- 
minal damages  proves  nothing.  There  was  no  evidence 
that  entitled  the  plaintiffs  to  damages.  If  I  had  presided 
at  the  trial,  I  should  have  directed  a  verdict  for  the  de- 
fendants. It  is  the  common  course  in  trials  at  Nisi  Prius, 
if  a  party  holds  under  a  contract  in  writing,  to  produce  it, 
and  no  other  evidence  is  receivable  to  explain  or  vary  its 
contents ;  and  here,  as  the  plaintiffs  did  not  produce  the 
agreement,  although  it  was  proved  to  be  in  writing,  they 
made  out  no  case  against  the  defendants,  as  wrong-doers. 
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This  is  not  like  the  case  of  an  action  of  ejectment^  where         1B28. 
a  party  holds  under  a  lessor;  in  which  it  would  be  suffi-      strother 
cient  to  shew  a  holding.     Still,  however,  if  such  holding  v. 

were  under  a  written  agreement,  the  instrument  itself 
should  be  produced.  Upon  the  whole,  therefore,  it  ap- 
pears to  me,  that  the  general  rule  of  evidence,  as  laid  down 
by  the  text  writers,  with  respect  to  the  admissibility  of 
parol  evidence  to  explain  the  contents  of  a  written  instru- 
ment, is  particularly  applicable  to  this  case  ;  and  as  one  of 
the  witnesses  proved  that  he  held  under  a  i^ritten  agree* 
ment,  it  ought  to  have  been  produced.  I,  therefore,  think 
that  the  rule  for  setting  aside  the  verdict  for  the  plaintiffs, 
and  for  entering  a  nonsuit,  should  be  made  absolute. 

Mr.  Justice  Park. — The  first  point  to  be  considered  in 
this  case,  and  which  was  raised  at  the  trial,  is,  whether 
there  was  sufficient  evidence  to  go  to  the  Jury,  of  an  oc« 
cupation  of  the  premises  in  question  by  Ingle  and  Milner, 
the  two  persons  named  in  the  declaration,  under  the 
joint-ownership  of  the  two  plaintiffs,  and  not  of  one 
ringly;  the  witness  Ingle  having  proved  his  tenancy 
under  both  Marmaduke  Slroiher  and  Hannah  Sir  other  \ 
and  Milner,  the  other  witness,  having  only  proved  his 
tenancy  under  Marmaduke  Strother  alone.  Oi\  this  point, 
I  think  that  there  is  little  if  any  doubt  as  to  the 
sufficiency  of  the  evidence  of  a  joint  holding  under  the 
two  plaintiffs.  The  first  witness  proved  a  payment  of 
rent  to  both,  and  the  other  only  stated  that  he  did  not 
know  Miss  Strothery  that  he  had  paid  rent  to  her  bro-> 
ther,  and  that  the  payment  was  made  for  a  part  of  the  same 
tenement  for  which  the  other  tenant  paid  the  two  plain- 
tiffs jointly.  I  am  therefore  of  opinion  that  there  was  suf- 
ficient evidence  of  a  joint  ownership  in  the  plaintiffs,  and  of 
a  tenancy  by  both  the  occupiers.  The  main  question  then 
is,  whether,  in  order  to  prove  a  reversion  in  the  plaintiffs,  it 
was  necessary  to  give  more  evidence  than  was  given  at  the 
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1828.        trial;  riar.  whether  it  was  requisite  to  produce  the  agrec- 
stiother      ment  under  which  one  of  the  tenants  said  he  had  held  a 
^*  part  of  the  premises  demised.     I  am  of  opinion  that  it  was 

not.  Let  us  see  what  was  proved.  The  plaintiffs  had  the 
property  devised  to  them,  as  tenants  in  common,  by  the 
will  of  Mary  Strother,  which  was  read.  It  does  not  state 
what  quantum  of  estate  they  had :  but,  in  the  absence  of 
otiier  proof,  the  estate  being  devised  to  them,  and  rent 
being  paid  to  them,  it  is  to  be  presumed,  until  the  contra- 
ry be  shewn,  to  be  a  tenancy  in  fee.  The  occupiers  could 
not  have  the  fee ;  for  that  would  have  required  a  convey* 
ance  by  deed:  whereas  this*  is  only  said  to  be  an  agree- 
ment. But  it  was  said  by  counsel  at  the  trial,  that  the 
agreement  ought  to  have  been  produced,  because  (amongst 
other  things)  the  plaintiffs,  without  it,  could  not  shew  the 
amount  of  the  damages;  for  they  could  not  shew  the  ex- 
tent of  their  reversion,  upon  the  duration  of  which  their 
injury  and  damage  would  depend.  That  is  certainly  so: 
but  what  is  that  to  the  defendants?  The  plaintiffs  are  the 
losers  by  that,  and  they  have  lost;  for  they  have  only  got 
a  verdict  for  one  shilling  damages:  and,  if  they  had  only 
had  a  week's  reversion,  they  could  not  have  got  less.  This, 
I  think,  is  all  that  I  need  say  on  this  part  of  the  case. 
I  should  have  gone  further,  but  I  apprehend  I  am  ful- 
ly borne  out  by  authorities,  in  the  opinion  I  have  ex- 
pressed as  to  this  point,  although,  in  this  matter,  as 
well  as  in  most  others,  there  is  a  contrariety  of  deci- 
sions. I  am  a  great  enemy  to  vacillations  in  judgments ; 
and  even  if  there  were  many  cases  the  other  way,  yet, 
finding  cases  comparatively  modern  in  support  of  my 
present  opinion,  I  think  it  better  to  stand  upon  the  la- 
ter authorities.  The  doctrine  I  wish  to  be  under- 
stood as  holding,  is  this: — That  parol  evidence  of  the 
contents  of  a  written  instrument  cannot  be  given,  where 
the  contract  contained  in  such  instrupfient  is  the  subject  of 
the  suit;  because  the  terms  of  the  agreement  must  depend 
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on  the  written  instruments  Thus^  in  the  case  of  Brewer  1829. 
V.  Palmer  (a),  where  an  action  of  assumpsit  for  the  use 
and  occupation  of  certain  premisesi  which  had  been  de- 
mised by  an  agreement  in  writing,  was  brought^  Lord  JS^ 
dcn^  then  Chief  Justice  of  this  Court,  nonsuited  th^  plain- 
tiff on  the  non-production  of  the  writing:  and  prpperly, 
because  the  terms  of  the  holding  must  have  been  proved; 
and  they  could  be  allowed  to  appear  only  from  the  agree* 
ment  itself.  The  principle,  as  far  as  I  have  been  able  to 
discover  it  by  reference  to  many  cases,  is  that  shortly  stat- 
ed by  my  Lord  Tenterden,  in  his  usual  neat  and  precise 
manner,  ''The  parties  seek  to  shew  the  value  of  a  tene- 
ment by  the  proof  of  a  written  contract  previously  entered 
into  respecting  it.  The  contract,  therefore,  was  not  coU^t- 
eral  but  of  the  very  essence  of  the  case,*'*  and  therefore 
it  could  not  be  proved  by  parol  evidence.  That  was  the 
opinion  his  Lordship  gave  in  a  short,  but  very  correct 
judgment,  in  the  case  of  The  King  v.  The  Inhabitants  of 
Castle  Morton,  to  which  my  brother  Geuelee  has  alluded. 
There,  a  pauper,  being  removed,  claimed  a  settlement  by 
reason,  of  his  having  rented  a  tenement  of  ten  pounds  a 
year,  which  [it  appeared  that  he  held  under  a  written 
agreement;  inasmuch,  therefore,  as  the  amount  of  the 
rent  agreed  to  be  paid  could  not  be  ascertained  without 
reference  to  the  agreement,  the  Court  held  that  it  should 
have  been  produced ;  as  the  contract  was  not  collateral, 
bat  of  the  very  essence  of  the  case.  The  same  observation 
applies  to  the  case  of  Dover  v.  Maestaer  (6).  On  the 
other  hand,  there  is  a  case  which  has  not  been  noticed, 
vism  that  of  Bucher  v.  Jarratt  (e),  which  was  decided 
in  the  year  1802,  where,  in  an  action  of  trover  for  the 
certificate  of  a  ship's  registry,  it  was  held  that  the  certifi- 
cate might  be  proved  by  the  production  of  the  registry 

(a)  3  Esp.  Rep.  213.  (6)  5  Esp.  Rep.  92. 

((•)  3  Dos  &  Pul.  143. 
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1628.        from  which  it  was  copied ;  although  no  notice  bad  been 
strother     g^^^^  to  produce  the  certificate  itself.     Lord  Altanley 
V.  was  then  Chief  Justice  of  this  Court,  and  each  of  the 

Judges   gave  his  opinion  at  length  in  that  case.    The 
judgment  of  Mr.  Justice  CAambre,  in  particular,  states 
the  point  most  neatly,  and  carries  the  principle  to  the 
full  extent  of  the  present  case;  he  says:  ''There  is  an 
essential  difference^  as  I  conceive,  between  the  mode  of 
proving  a  very  general  or  a  very  minute  description  of  a 
written  instrument.    The  rule,  undoubtedly,  b,  that  no 
evidence  can  be  received  of  the  contents  of  a  written  in- 
strument, but  the  instrument  itself.     But,  in  this  case,  the 
plaintiffs  declared  in  trover  for  a  written  instrument,  de- 
scribing it  generally,  and  not  referring  to  its  contents,  of 
which  evidence  could  not  have  been  received,  as  no  notice 
had  been  given  to  the  defendant  to  produce  the  instrument 
itself.'*    There  is  also  the  case  of  How  v.  Hall  {a),  which 
was  decided  in  1811,  on  the  same  principle  as  that  which 
I  have  just  mentioped.     It  was  an  action  of  trover  for  a 
bond,  and  it  was  contended  that  the  plaintiff  might  give 
parol  evidence  of  it,  to  support  the  general  description  of 
the  instrument  as  set  forth  in  the  declaration,  it  not  being 
necessary,  in  such  an  action,  to  go  into  minute  particulars 
of  the  contract,  or  to  produce  the  instrument  itself;  and 
the  Court,  having  entered  fully  into  the  case,  held,  that  in 
the  nature  of  things  it  was  not  necessary  that  it  should  be 
so,  and  that  the  production  of  the  bond  was  not  required. 
The  same  point  was  decided  by  Lord  EUenboroughi  at 
GuildAallt  in  the  case  of  Carder  v.  Hannam  (6). 

In  JoUey  v.  Taylor  (c),  which  was  an  action  of  a^Mcinp^/, 
against  the  proprietor  of  a  stage  coach,  on  a  promise  to 
carry  three  promissory  notes  of  5/.  each,  from  Ware  to 
London^  it  was  objected  by  Mr.  Serjeant  Best^  that,  be- 
fore the  plaintiff  could  be  permitted  to  give  parol  evidence 

(a)  14  East,  274.  (/>)  M.T.  1613.  (c)  1  Campb.  143. 
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of  the  contents  of  the  notes^  he  should  have  proved  a  notice         1S28. 
to  produce  them;  as  promissory  notes^  like  all  other  writ-      sTTth' 
ten  instruments,  should  speak  for  themselves,  and  cannot  v. 

he  described  according  to  the  loose  recollection  of  wit- 
nesses; but  Sir  James  Mansfield  said:  ''A  notice  here 
appears  to  me  to  be  unnecessary.  I  can  make  no  distinc- 
tion, as  to  this  purpose,  between  written  instruments  and 
other  articles — between  trover  for  a  promissory  note,  and 
trover  for  a  waggon  and  horses.'* 

So,  in  Davis  v.  Reynolds  (a),  in  which  case  I  was  coun- 
sel for  the  plaintiff*,  just  before  I  left  the  bar,  Cawper  ^ 
Co.  of  London  had  bought  a  quantity  of  flax  of  Peacock 
^  Co.,  who  resided  in  the  north  of  England,  the  flax  was 
consigned  to  Cowper  ^  Co.,  and,  upon  its  arrival^  was 
landed  on  the  defendant's  wharf  in  London;  Cowper 
%  Co.  had  transmitted  to  Peacock  Sf  Co.  their  acceptance 
for  the  amount,  and  sold  the  flax  to  the  plaintiff^,  who  had 
paid  them  the  amount,  and  taken  a  receipt.  In  trover 
for  the  flax,  the  plaintiff*  was  allowed  to  prove  his  title  by 
parol,  although  the  bill  of  lading,  which  had  been  indors- 
ed to  him,  was  not  admissible  in  evidence  for  want  of  a 
stamp;  and  Lord  Ellenborough  said:  ^'  The  right  of  pos- 
session follows  the  right  of  property.  When  the  goods 
arrived  at  the  wharf,  they  were  delivered  to  the  wharfinger 
as  the  bailee,  for  the  benefit  of  the  person  entitled.  At 
that  time,  Cowper  ^  Co.  were  entitled,  for  they  had  paid 
their  accepted  bill  for  the  goods,  which  does  not  appear 
to  have  been  dishonoured.  They  had  thereby  acquired 
a  right  of  property,  which  they  were  competent  to  assign.^' 
In  Doe  dem.  Sir  Mark  Wood  v.  Morris  (6),  it  was  held, 
that,  in  ejectment,  the  landlord,  having  proved  payment 
of  rent  by  the  defendant,  and  half  a  year's  notice  to  quit 
given  to  him,  cannot  be  turned  round  by  his  witness  prov- 
ing, on  cross-examination,  that  an  agreement  relative  io 

(rt)  1  Slurk.  Rep.  115.  («»>  12  East,  237- 
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1828.        i/ie  land  in  question,  the  contents  of  which  the  witness  did 
^  not  know,  was  produced  at  a  former  trial  between  the  same 

Strother  * 

o.  parties^  and  was,  on  the  morning  of  the  trial,  seen  in  the 

hands  of  the  plaintiff's  attorney;  no  notice  having  been 
given  by  the  defendant  to  produce  that  paper:  for,  though 
it  might  be  an  agreement  relative  to  the  land,  it  might  not 
affect  the  subject-matter  of  the  action,  nor  even  have  been 
made  between  those  parties.     In  the  present  case,  it  could 
not  be  necessary,  in  order  to  prove  the  reversionary  inter- 
est to  be  in  the  plaintiffs,  to  produce  an  agreement  with 
their  tenant  or  lessee,  when  it  was  clearly  proved  that  they 
(the  plaintiffs)  held  the  premises  as  tenants  in  common, 
under  the  will  of  Mary  Strother,  which  was  given  in  evi- 
dence; and,  although  it  did  not  appear  what  precise  quan- 
tum of  interest  passed  to  them  by  that  devise,  still  there 
was  sufficient  primd  facie  evidence  of  a  holding  in  fee,  un- 
til the  contrary  was  shewn.    Lord  EUenborough,  in  giving 
hb  judgment  in  the  case  of  Doe  dem.  Sir  Mark  Wood  v. 
Morris,  said:  *'  How  can  we  say  that  the  plaintiff  ought 
to  have  been  nonsuited  for  want  of  giving  the  best  evi- 
dence of  the  tenancy,  unless  it  appeared  that  there  was 
other  and  better  evidence  of  it  in  an  agreement  in  writing 
between  the  landlord  and  his  tenant,  which  the  landlord 
kept  back.  Enough,  at  least,  ought  to  appear  to  shew  that 
the  paper  not  produced  was  better  evidence  of  the  terms 
of  the  tenancy  than  the  evidence  which  was  received;  but 
it  did  not  appear  that  it  was  an  agreement  between  these 
parties,  or  that  it  was  an  exisiting  agreement  at  this  time. 
It  might  have  been  an  agreement  between  the  defendant 
and  his  former  landlord,  or  it  might  have  related  to  a  for- 
mer period  of  the  tenancy.    The  witness  did  not  profess  to 
know  any  thing  of  the  contents  of  the  paper,  but  only  that 
it  was  an  agreement  relative  to  the  lands  in  question.    We 
determined  a  case  of  Doe  dem.  Shearwood  v.  Pearson, 
similar  to  this,  in  the  last  term,  where  the  rule  for  a  new 
trial,  which  was  moved  for  on  the  same  ground,  was  finally 
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discharged.*'  In  the  case  of  Stevens  v.  Pinney  (a)f  which  1828. 
was  an  action  for  work  and  labour,  the  plaintiff  having 
proved  the  value  of  the  work  done,  and  closed  his  case, 
one  of  the  defendant's  witnesses  swore  that  there  was  a 
memorandum  in  writing,  containing  an  estimate  of  the  prices 
at  which  the  work  was  to  be  performed,  and  produced  a 
copy  in  the  hand-writing  of  the  plaintiff,  but  imstamped, 
and  not  signed  by  either  the  plaintiff  or  the  defendant. 
My  learned  brother  Burrough,  who  tried  the  cause,  held 
that  the  plaintiff  was  not  thereby  precluded  from  recover- 
ing on  the  common  counts,  as  it  did  not  appear  whether  or 
not  the  original  memorandum  was  in  existence;  and  that, 
as  the  defendant  had  given  no  notice  to  produce  it,  the 
testimony  should,  at  all  events,  have  come  from  one  of  the 
plaintiff's  witnesses  on  cross-examination.  I  do  not  think 
that  that  case  applies  to  the  present,  but  it  afterwards 
came  before  the  Court,  when  the  ruling  of  my  learned 
brother  was  confirmed.  But  it  seems  to  me  to  be  quite 
impossible  to  distinguish  the  reasoning  in  the  judgment 
of  the  Court  of  King's  Bench  in  the  case  of  The  King  v. 
The  Inhabitants  of  the  Holy  Trinity  and  St,  Margaret, 
Hull,  from  the  present.  If  that  case  be  law,  it  is  unneces- 
^I'y  to  go  back  to  more  remote  decisions.  Mr.  Justice 
Bayley,  in  giving  his  judgment,  said  (6):  ^'  The  con- 
tents of  this  written  agreement,  undoubtedly,  could  not  be 
proved  by  parol;  and,  therefore,  it  was  properly  held,  in 
the  cases  which  have  been  cited>  that,  where  such  a  written 
agreement  was  in  existence^  the  terms  of  the  tenancy,  or 
the  amount  of  the  rent,  could  be  proved  only  by  the  pro- 
duction of  the  agreement  itself.  But  the  rule  of  law  does 
not  go  so  far  as  to  prevent  the  admission  of  parol  evidence 
of  the  fact  that  the  relation  of  landlord  and  tenant  existed 
between  particular  parties,  at  a  particular  time,  in  a  par- 
ticular parish.     I  think,  decidedly,  that  proof  by  parol  of 

(4i)  2  D.  Moore,  349.  {h)  1  Man.  &  Ryl.  448. 
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1828.  the  fact  of  the  pauper's  having  been  tenant,  was  receivable, 
and,  therefore,  that  the  Sessions  were  wrong."  The  rest 
of  the  Court  concurred  in  opinion  with  that  learned  Judge. 
There  is  a  discrepancy  between  the  cases  on  this  sub- 
ject, which  is  much  to  be  lamented.  The  case  of  The 
King  V.  The  Inhabitants  of  the  Holy  Trinity y  Hull,  is 
much  posterior,  in  point  of  date,  to  that  of  CotteriU  v. 
Hobby.  The  decision,  however,  on  which  I  chiefly  rely, 
and  to  which  I  pay  the  most  unfeigned  respect,  is  the  case 
oi  Doe  dem.  Shearwood  v»  Pearson.  The  short  note  of 
that  case,  as  reported  in  East  (a),  is  as  follows:  '^  The  ob- 
jection arose  upon  the  notice  to  quit.  The  son  of  the 
lessor  of  the  plaintiff  proved  that  he  had  received  rent  of 
the  defendant,  for  his  mother;  and  the  time  of  these  re- 
ceipts agreed  with  the  time  for  which  the  notice  to  quit 
was  given;  but  he  also  spoke  of  the  time  for  quitting,  from 
a  written  agreement  entered  into  at  the  time  of  the  taking, 
between  his  mother  and  the  defendant,  which  he  said  he 
had  lately  seen  in  the  possession  of  his  mother;  where- 
upon the  objection  arose,  that  the  agreement  oughj;  to 
have  been  produced ;  which  was  over-ruled  by  Mr.  Justice 
Chambre  at  the  trial  at  York;  and,  on  its  coming  before 
the  Court  to  set  aside  his  opinion,  the  rule  was  finally  dis- 
charged." 

Now,  when  such  a  man  as  Mr.  Justice  Chambre,  whose 
knowledge  in  his  profession  was  so  considerable,  whose 
clearness  of  head,  and  accuracy  of  understanding,  were 
well  appreciated  by  all  his  contemporaries,  held  this  opin- 
ion; and  when  that  opinion  was  confirmed  and  sanctioned 
by  the  very  eminent  persons  who  were  at  that  time  Judges 
of  the  Court  of  King's  Bench — Lord  Ellenborougb,  Mr. 
Justice  Grose,  that  able  and  consummate  lawyer,  Mr. 
Justice  Le  Blanc,  and  Mr.  Justice  Bayley — greatly  as  I 
lament  differing  from  my  Lord  Chief  Justice  and  my  bro- 

(r/)  12  East,  239,  n. 
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tber  Burroughs  whose  opinions  I  highly  respect  and  valae;         1828. 
if  I  err,  I  err  with  those,  to  err  with  whom,  and  on  whose 
authority,  no  Judge  need  be  ashamed.     I,  therefore,  agree  v. 

with  my  brother  Gaselee  in  thinking  that  this  rule  ought 
to  be  discharged. 

Lord  Chief  Justice  Best. — Since  this  case  was  argued 
at  the  bar,  it  has  occupied  a  great  deal  of  my  attention; 
and  I  ha^e  anxiously  endeavoured  to  reconcile  my  opinion 
with  those  of  my  two  learned  brothers  from  whom  I  have 
the  misfortune  to  differ.  I  have  not,  however,  been  able 
to  do  so.  I  therefore  feel  it  my  duty  to  declare  my  senti- 
ments, notwithstanding  I  feel  great  distrust,  after  what  I 
have  just  heard. 

I  seldom  pass  a  day  in  a  Court  of  NUi  Prius  without 
wbhing  to  see  some  written  statement  of  the  transactions 
out  of  which  causes  of  action  arise ;  for,  from  want  of  at- 
tention and  observation  at  the  time,  as  well  as  from  the 
imperfection  of  human  memory,  and  from  witnesses  fre* 
quently  being  too  ignorant  to  understand  what  is  passing 
on  the  points  they  are  called  on  to  prove,  or  being  too 
much  under  the  influence  of  prejudice  to  give  a  true  ac- 
count, there  is  often  great  difficulty  in  getting  at  the  truth 
by  means  of  parol  testimony.  Our  ancestors  were  wise  in 
making  it  a  rule,  that,  in  all  cases,  the  best  evidence  that 
could  be  obtained  should  be  produced ;  and  text- writers 
on  the  law  of  evidence  say,  that,  if  the  best  evidence  be 
kept  back,  it  raises  a  suspicion,  that,  if  produced,  it  would 
fakify  the  secondary  evidence  on  which  the  party  has 
rested  his  case.  The  first  principle  referred  to  in  the 
books  as  establishing  this  governing  rule  is,-  that,  where 
there  is  a  contract  in  writing,  no  parol  testimony  can  be 
recced  of  its  contents,  unless  the  instrument  be  proved 
to  have  been  lost;  and  the  main,  if  not  sole,  enquiry  al- 
ways must  be,  whether  the  facts  proved,  formed  a  part  of 
the  contents  of  a  written  instrument,  which  could  only  be 
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1828.  estitblished  by  the  production  of  the  writing  itself.  It  is 
assumed,  that  this  case  is  not  within  that  rule,  as  the 
plaintiffs  did  not  offej  parol  evidence  of  the  contents  of  the 
agreetnent  for  the  letting  of  the  premises  for  the  injury  to 
which  the  present  action  was  brought.  This  will  be  found 
to  be  a  mistake,  for  the  declaration  alleges,  that  the  plaintiffs 
had  let  the  premises  to  certain  tenants  who  were  named,  and 
that  the  airt  or  conduct  of  the  defendants  was  injurious 
to  the  revetsion  which  the  plaintiffs  had  in  them.  That 
statement  should  have  been  proved;  and,  if  so,  the 
written  agreemtent,  which  contains  all  the  evidence  of  the 
circumstances  under  which  the  premises  were  demised, 
was  the  best  evidence  to  establish  it.  If,  then,  there  had 
been  no  contract  in  writing,  the  testimony  of  the  tenants, 
that  they  occupied  the  premises  said  to  have  been  injured 
by  the  defendants,  and  that  they  paid  rent  for  them  to  the 
plaintiffs,  would  have  supported  the  declaration,  and  such 
testimony  would  have  established  the  fact  of  the  relation 
of  landlord  and  tenant  between  these  parties,  and  would  also 
have  shewn  that  the  plaintiffs  must  have  had  a  reversion 
in  the  premises,  at  the  expiration  of  a  regular  notice  to 
quit,  or,  at  furthest,  at  the  expiration  of  three  years;  that 
being  the  longest  period  for  which  a  parol  lease  could,  by 
the  statute  of  frauds,  be  granted.  But,  as  it  was  stated  that 
there  was  an  agreement  in  writing,  that  instrument  was  bet- 
ter evidence  of  the  relation  of  landlord  and  tenant  than  any 
parol  evidence  that  could  be  adduced.  It  must  have  con- 
tained a  description  of  the  premises,  the  names  of  the  persons 
to  whom,  and  of  those  by  whom,  and  the  term  for  which  the 
premises  were  demised.  Those  parts  of  the  contract  or  agree- 
ment could  only  be  proved  by  its  production ;  and,  there- 
fore, the  contract  itself  was  the  best,  and  in  my  opinion 
the  only  admissible  evidence.  There  is  one  fact,  viz.  the 
duration  of  the  term,  which  cannot  be  collected  or  inferred 
from  the  evidence  given,  and  which  could  only  be  obtain* 
ed  by  the  production  of  the  agreement  itself.     It  has  been 
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ftaid  at  the  bar^  that,  as  the  plaintiffs  were  content  to  take  1^28. 
nominal  damages,  it  was  not  material  to  shew  at  what 
period  the  estate  alleged  to  have  been  injured  was  to  re- 
vert to  their  possession.  But  it  does  not  appear  from  the 
evidence  that  they  had  any  reversion.  The  estate  might 
have  been  granted  in  fee,  or  assigned  for  a  long  term. 
In  the  one  case,  the  plaintiffs  could  have  no  interest;  and, 
in  the  other,  I  much  doubt  whether  they  would  have  such 
an  interest  as  would  enable  them  to  maintain  an  action  for  ' 
an  injury  done  to  so  remote  a  reversion.  In  order  to  sup- 
port ati  action  of  this  nature,  there  must  be  some  actual 
damage,  as  the  action  of  tort  differs  materially  from  that 
of  trespass,  and  it  would  be  impossible  to  prove  any  dam* 
age  in  the  cases  I  have  supposed. 

The  objection,  however,  on  which  I  found  my  opinion,  is, 
that,  in  proving  the  description  of  the  premises,  and  the 
relation  of  the  lessors  and  tenants  or  occupiers,  the  plain- 
tiffs attempted  to  establish  by  parol  facts  which  were  to 
be  found  only  in  the  written  instrument  or  agreement.  It 
cannot  be  denied,  that,  to  prove  the  amount  of  rent,  if  that 
were  necessary,  the  agreement,  being  the  best  evidence  of 
the  (act,  must  have  been  produced.  The  agreement  also 
contained  the  names  and  description  of  the  parties,  as  well 
as  of  the  premises,  and  the  term  for  which  they  were  demis- 
ed ;  and  if  the  agreement  must  be  produced  to  prove  the 
amount  of  rent,  it  should,  for  the  same  reasons,  be  produced 
in  order  to  shew  these  other  facts.  Although  the  amount 
of  rent  might  be  shewn,  by  calling  the  tenant  to  prove  the 
payments  he  has  made,  and  the  accuracy  of  his  testimony 
ought  be  confirmed  by  the  production  of  the  landlord's  re* 
ceipts;  yet  no  lawyer  will  contend  that  the  amount  of  the 
rent  could  be  proved  by  any  other  evidence  than  the  lease; 
because  it  is  the  best  evidence  of  the  terms  on  which 
the  tenant  holds  the  premises:  and  if  it  be  the  best  evi- 
dence of  the  amount  of  rent,  it  must  also  be  the  most  cer- 
tain evidence  of  the  description  of  the  premises  demised, 

VOL.  II.  Q 
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2^^^  and  of  the  parties  to  the  instrument,  between  whom  it  has 
established  the  relation  of  landlord  and  tenant.  I  defy 
sophistry  itself  to  give  a  more  satisfkctory  reason  why 
the  production  of  a  lease  or  other  writing  is  deemed  to  be 
necessary  to  prove. its  contents.  Lord  M0m^Md,manj 
years  since,  declaiming  against  the  introduction  of  subtle- 
ties and  refinements  into  our  law,  said  they  were  en- 
croachments upon  common  sense,  and  mankind  would  not 
fail  to  regret  them.  It  is  time,  said  he,  that  these  should 
be  got  rid  of.  No  additions  should  be  made  to  them. 
Our  jurisprudence  should  be  bottomed  on  plain  broad 
principles,  such  as  not  only  Judges  can  without  difficulty 
apply  to  the  cases  that  occur,  but  as  those  whose  rights 
are  to  be  decided  by  them  can  understand.  If  our  rules 
are  to  be  encumbered  with  all  the  exceptions  which  inge- 
nious minds  can  imagine,  there  is  no  certain  principle  to 
direct  us,  and  it  were  better  to  apply  the  principles  of  jus- 
tice to  every  case,  and  not  to  adhere  to  more  fixed  rules. 
If  plain  intelligible  rules  are  more  necessary  in  one  part  of 
our  law  than  in  another,  that  necessity  exists  more  strongly 
in  the  law  of  evidence.  It  must  be  remembered  that  the  law 
of  evidence  is  the  same  in  actions  for  injuries  to  reversions, 
as  in  cases  of  high  treason.  One  of  the  most  learned  wri* 
ters  on  the  spirit  of  the  laws  of  England,  has  said  that 
uncertainty  iq  the  law  of  high  treason  would  prevent  any 
state  from  being  free.  This  was  the  opinion  of  our  ances- 
tors, when,  in  Edward  the  Third's  time,  they  crushed,  by 
one  statute,  all  the  subtleties  and  uncertainties  that  had 
been  introduced  into  our  laws.  The  relaxing  the  rules  of 
evidence  would  prove  far  more  dangerous  in  the  adminis* 
tration  of  justicoi  than  all  the  constructive  treasons  that 
ever  were  invented. 

Suppose  it  to  be  proved,  under  an  indictment  for  trea- 
son, that  arms  and  treasonable  papers  are  found  in  a  cer^ 
tain  house,  and  that,  to  prove  the  house  to  be  in  the  oc- 
cupation of  the  prisoner,  the  landlord  is  called,  and  says^ 
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that  the  prisoner  took  the  hou^e  of  hinii  and  paid  him  1828. 
rent;  and  that,  upon  this,  the  witness  is  asked,  if  he  did 
not  let  the  hoase  under  an  agreement  or  lease  in  writing, 
and  he  answers  in  the  affirmatiye;  and  an  objection  is  then 
made  for  the  prisoner,  that  the  written  instrument  is  the 
best  eridence  to  shew  who  was  the  tenant  of  the  house; 
and  the  Judge  answers,  if  you  wish  to  prove  the  contents 
of  the  lease,  you  must  produce  it :  but,  it  may  be  said,  the 
jmisecQtors  only  want  to  shew  that  the  prisoner  was  te- 
nant, and  although  the  lease  would  certainly  shew  that, 
yet  the  tenancy  of  the  prisoner  may  be  proved  by  the  pay- 
ment of  rent. — If  a  gun-smith  from  Birmingham  were 
called,  and  proved  that  the  prisoner  was  the  person  who 
bought  fire-arras  from  him,  that  he  sent  them  to  this 
house,  and  that  a  person  who  appeared  to  be  the  tenant 
or  occupier,  and  who  resembled  the  prisoner,  paid  for  them. 
He  is  then  asked,  whether  the  order  for  the  arms  was  not 
IB  writing,  and  if  he  ever  before  saw  the  prisoner.  He 
answers  that  the  order  was  in  writing,  and  that  he  never 
saw  the  prisoner  before,  unless  the  person  who  paid  for 
the  arms  was  he.  He  is  then  asked  if  the  prisoner  was 
the  person  who  paid  for  them;  but  he  cannot  swear  to  his 
identity.  An  objection  is  then  made,  that  the  order  should 
be  produced  and  proved  to  be  in  the  hand-writing  of  the 
prisoner.  The  Judge  says,  (as  he  must  do),  these  arms 
were  sent  to  a  house  of  which  the  prisoner  is  tenant; 
they  are  proved  to  have  been  paid  for  at  the  time  by  a 
person  who  appeared  to  be  the  occupier,  and  who  resem- 
bled the  man  at  the  bar:  this  is  eridence  (the  Judge 
adds)  from  which  the  Jury  may  infer  that  the  prisoner  was 
die  person  who  bought  the  arms.  The  prisoner  is  con- 
victed, and,  on  further  inquiry,  the  lease  and  the  letter  or 
paper  containing  the  order  to  the  Birmingham  manufac- 
turer for  the  arms,  are  produced,  and  it  appears  from  the 
lease,  that  the  house  was  let  to  the  prisoner's  brother, 
who  strongly  resembled  the  prisoner;  and  the  letter  to  the 
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1828.  manufacturer  is  shewn  to  have  been  written  by  the  bro« 
ther,  in  his  own  name,  and  not  in  the  name  of  the  pri- 
soner. Would  any  Judge  venture  to  advise  the  King  to  ex- 
ecute the  prisoner  under  such  circumstances  ?  In  this  dilem- 
ma would  the  government  be  placed  by  the  reception  of  evi- 
dence like  this ;  and  on  this  the  present  plaintifTs  case  rests. 
Notwithstanding  the  difference  that  there  is  between  the 
importance  of  the  inquiry  in  the  criminal  and  civil  Courts, 
the  rules  of  evidence  are  the  same  in  both.  I  should  not 
hesitate,  on  principle  alone,  unsupported  by  any  previous 
determination,  to  say  that  the  contents  of  a  lease  or  written 
contract,  can  only  be  proved  by  the  production  of  the  instru- 
ment itself,  not  only  to  shew  the  amount  of  rent,  but  what 
were  the  premises  demised,  and  who  were  the  parties  to 
the  instrument,  as  well  as  the  different  clauses  os  conditions 
by  which  each  are  bound.  The  rule  of  law  relative  to 
the  proof  of  the  contents  of  written  documents,  b  laid 
down  with  great  clearness,  by  Lord  Tenterdent  in  the 
House  of  Lords,  in  The  Queeris  case,  as  follows  (a) :— <• 
"  The  contents  of  every  written  paper,  are,  according  to 
the  ordinary  and  well  established  rules  of  evidence,  to  be 
proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper 
be  in  existence."  Let  us  see  how  this  principle  has  been 
acted  upon  in  the  cases  that  have  come  before  the  Courts. 
In  Hoelgesy.  Drakeford{b),  a  witness  proved,  that  the 
defendant,  a  baker,  had  advertized  his  shop  to  be  let, 
and  that  the  advertisement  stated,  that  the  consumption 
of  the  shop  amounted  to  fifteen  sacks  of  flour  j?^  week; 
that  the  defendant,  being  applied  to  by  the  plaintiff,  shew- 
ed him  the  premises,  and  said  that  it  was  a  very  good  shop, 
and  did  business  to  the  full  extent  stated  in  the  advertise- 
ment. It  being  admitted,  however,  by  the  witness  who 
proved  these  facts,  that  there  was  an  agreement  in  writing, 
the  Court  held,  that,  as  the  agreement  upon  which  the  ac- 

(a)  2  Brod.  &  Bing.  286.  (6)   I  New  Rep.  271. 
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tion  was  founded  was  in  writing,  the  plaintiff  could  not  1828. 
make  out  bis  case  without  producing  that  agreement.  It 
makes  no  difference  as  to  the  proof  in  such  cases,  whether 
the  action  be  brought  for  a  breach  of  the  agreement  itself, 
or  whether  the  agreement  be  merely  necessary  in  order  to 
shew  the  right  to  be  in  the  plaintiff,  in  virtue  of  which  he 
complains  of  the  injury  that  forms  the  subject  matter  of  the 
action.  Brewer  v.  Palmer  (a),  is  only  a  Nisi  Prius  case; 
but  it  was  decided  by  one  of  the  most  eminent  Judges 
that  ever  sat  in  Westminster  Hall,  and  is  quoted  with  ap- 
probation by  every  text  writer  on  the  law  of  evidence.  It 
was  afterwards  confirmed  by  the  Court  in  Banc,  and  has 
been  ever  since  recognized  and  acted  upon.  It  was  an 
action  for  use  and  occupation.  There  was  an  unstamped 
agreement  m  writing,  and,  at  the  trial,  it  was  contended  by 
the  plaintiff's  counsel,  that  he  was  at  liberty  to  go  into  evi- 
dence of  the  use  and  occupation  by  the  defendant.  So,  here, 
both  witnesses  proved  that  they  occupied  the  premises  in 
question,  as  tenants  under  the  plaintiffs;  but  Lord  Eldon 
held,  that  the  plaintiff  was  bound,  if  there  was  a  lease,  to  pro- 
duce it  in  evidence,  as  it  might  contain  some  clauses  which 
would  prevent  him  from  recovering;  and  that,  therefore^ 
for  the  benefit  of  the  defendant,  it  ought  to  be  produced. 
S09  here,  the  agreement,  if  produced,  might  have  shewn 
that  the  plaintiffs  had  no  right  to  recover  in  this  action. 
The  case  of  Brewer  v«  Palmer,  is  confirmed  by  that  of 
Ramsbottom  v.  Tunbridge  (6),  which  latter  case  the  Court 
held  to  be  distingubhable  from  the  former,  as  the  paper 
produced  did  not  appear  to  have  been  signed  by  any  of 
the  parties,  and  therefore  was  only  collateral  to  the  taking, 
and  not  lijke  an  original  minute. 

In  Doe  d.  Sir  Mark  Wood  v.  Morris  (c),  in  an  action  of 
ejectment,  the  landlord  having  proved  payment  of  rent  by 
ibe  defendant,  and  the  service  of  a  regular  notice  to  quit, 
a  witness  said  that  there  had  been  an  agreement  in  writing 

»  3  Esp.  Rep.  213.       {b)  2  Man.  &  Selw.  434..        (c)  12  East,  237. 
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1828.        relating  to  the  lands  sought  to  be  reeovered,  but  not  to 
Strotiier      ^^®  existing  tenancy  between  the  plaintiff  and  defendant; 
^^'  and  a  verdict  was  found  for  the  lessor  of  the  plaintiff.  Lord 

EUenboroughf  in  giving  judgment,  upon  a  motion  to  set 
aside  the  verdict,  makes  use  of  these  words :  ''  How  can  we 
say  that  the  plaintiff  ought  to  have  been  nonsuited,  for 
want  of  giving  the  best  evidence  of  the  tenancy,  unless  it 
appeared  that  there  was  other  and  better  evidence  of  it  in 
an  agreement  in  writing  between  the  landlord  and  his  ten- 
ant, which  the  landlord  kept  hack!  But  it  did  not  appear 
that  it  was  an  agreement  between  these  parties,  or  that  il 
was  an  existing  agreement  at  the  time."  His  Lordship 
there  recognised  the  principle,  that  the  best  evidence 
roust  be  produced,  and  that  Uie  best  evidence  of  a  tenan- 
cy b  the  agreement  on  which  it  is  founded ;  but  in  that 
case  there  was  no  proof  (as  there  was  in  this)  that  there 
was  any  agreement  applicable  to  the  existing  tenancy. 
If  Lord  EUenborough  and  the  Court  of  King's  Bench 
had  been  called  on  to  decide  this  case,  instead  of  that 
which  was  before  them,  in  which  it  did  not  ]^)pear  that 
the  agreement  related  to  the  existing  tenancy,  they  must, 
to  have  been  consistent,  have  decided  that  the  evidence 
tendered  in  this  case  was  not  admissible,  as  the  agreement 
relating  to  the  existing  tenancy  ought  to  have  been  pro- 
duced. The  case  of  Cotterill  v.  Hobby,  which  has  been 
supposed  to  be  in  point  for  the  plaintiffs,  is,  I  think,  favour- 
able to  the  defendants,  and  conclusive  of  the  question. 

There,  an  action  was  brought  for  an  injury  to  the  plaintiff^a 
reversion.  The  declaration  stated,  that,  at  the  time  of 
committing  the  grievances  complained  of,  a  certain  close, 
situate,  &c.,  was  in  the  possession  and  occupation  of  one 
H.  C.  Morgan,  as  tenant  thereof  to  the  plaintiff,  the  re- 
version thereof  then  and  still  belongiog  to  him;  and  that 
the  defendant  cut  down  a  quantity  of  branches  off  and  from 
certain  trees  then  standing  and  growing  in  and  upon  the 
said  close.  There  was  a  second  count  in  trover  for  the 
timber.    The  defendant  pleaded  the  general  issue.    At 
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the  trial,  before  Mr.  Baron  Garrow,  at  the  Leni  As<  1828. 
sises  for  Hertford,  in  ISSS,  Morgan  was  called  as  a  wit" 
xiess  for  the  plaintiff,  and  he  proved  that  he  was  tenant  to 
the  plaintiff  of  the  close  in  question,  under  a  written  agree-* 
ment,  and  that  the  defendant  lopped  some  branches  off 
the  trees  growing  there,  and  carried  them  away.  No 
evidence  of  the  value  was  given.  For  the  defendant,  it 
was  objected,  that  the  agreement  under  which  Morgan 
held  should  have  been  produced;  for  that  it  could  not 
otherwise  appear  that  the  plaintiff  was  reversioner  of  the 
trees.  A  similar  objection  was  taken  in  this  case.  Mr« 
Justice  Bayletf,  in  giving  the  judgment  of  the  Courts 
said:  ''  It  having  been  shewn  that  Morgan  held  under  a 
written  agreement,  I  am  of  opinion  that  the  terms  of  the 
holding  could  only  be  proved  by  that  instrument,  and,  con<* 
sequently,  that  the  verdict  on  the  6rst  count  cannot  be  bus-* 
tained."  I  cannot  disdngnish  that  case  from  the  present^ 
and  it  appears  to  me  to  be  supported  both  by  principle 
and  by  a  variety  of  authorities,  which  may  be  traced  back, 
though  it  is  unnecessary  now  to  do  so,  to  remote  periods. 
There  is  a  long  and  uniform  series  of  decisions,  all  recog- 
nising the  general  rule  upon  which  I  pot  this  case. 

These  cases,  however,  are  unfortunately  inconsistent 
with  one  lately  decided  by  my  brother  Bayley,  which  is 
at  variance  with  his  other  decision,  viz.  the  case  of  The 
King  V.  The  InhaUimie  of  the  Holy  Trinity  and  St. 
Margaret,  Hull.  That  was  decided  by  three  Judges  of 
the  Court  of  King^$  Bench,  who  held,  that  parol  evidence 
of  the  fact  of  a  pauperis  having  been  tenant  of  certain 
premises,  was  admissible,  although  he  appeared  to  have 
held  them  under  a  written  agreement.  In  the  course  of 
the  argument  in  that  case,  Mr*  Justice  Bayley  is  reported 
to  have  said  (0):  ^*  The  appellants  did  not  inquire  into  the 
terms  or  contents  of  the  written  agreement;  but,  simply, 

{a)  I  Man.  &  Ryl.  446. 
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1828.        whether  the  pauper  had  or  had  not  been  tenant  of  pre- 
mises in  a  particular  parish."    Now,  the  objection  in  this 
case  is,  that  there  was  a  written  agreement  spoken  of  in 
evidence^  and  where  could  any  evidence  be  found  so  sa- 
tisfactory as  the  production  of  the  instrument  itself? 
Surely  that  was  sufficient  to  cause  an  inquiry  to  be  made 
into  the  contents  of  the  agreement,  and  it  ought  to  have 
been  produced,  as  it  would  describe  the  nature  of  the  tenan- 
cy between  the  parties,  their  names,  and  the  term  for  which 
the  premises  were  demised,  which  was  the  principal  subject, 
of  the  inquiry.     But,  Mr.  Justice  Bayley,  in  delivering 
his  judgment  in  that  case,  said  (a):  "  The  terms  of  the  te- 
nancy, or  the  amount  of  the  rent,  could  be  proved  only  by 
the  production  of  the  agreement  itself.     But  the  rule  of 
law  does  not  go  so  far  as  to  prevent  the  admission  of  parol 
evidence  of  the  fact,  that  the  relation  of  landlord  and  te- 
nant existed  between  particular  parties,  at  a  particular 
time,  in  a  particular  parish.*'    The  learned  Judge  admits 
that  the  amount  of  rent  cannot  be  proved  by  parol  evidence, 
and  that  the  agreement  is  the  best  evidence  of  that  fact. 
Is  it  not  equally  the  best  evidence  of  who  were  the  parties 
to  the  contract,  for  what  period  the  relation  of  landlord 
and  tenant  was  to  exist,  and  what  were  the  premises  de- 
mised ?  These  facts  as  much  constitute  parts  of  the  contents 
of  the  agreement,  as  does  the  amount  of  rent;  and  there 
is  more  probability  of  mistake  in  the  statement  of  them 
than  in  the  fact  of  the  quantum  of  rent.  .  They  are  com* 
plicated  facts,  as  to  which  the  most  accurate  witnesses  may 
be  mistaken ;  but,  as  to  the  amount  of  the  rent  payable, 
they  cannot  err,  as  rent  is  paid  frequently,  and  the  memory 
refreshed  and  confirmed  by  reference  to  receipts  given  for 
it.    Parol  evidence  of  the  amount  of  rent  payable  under 
an  agreement,  is  not  excluded  because  such  amount  is 
difficult  of  proof,  but  because  parol  evidence  is  not  the 
best  proof  of  it.    So,  parol  evidence  is  not  the  best  proof 

(a)  1  Man.  &  Ryl.  448. 
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of  any  other  fact  stated  in  a  written  contract.    Much  as  I         1828. 

respect  the  learned  Judges  who  decided  that  casej  I  can* 

not  agree  with  them.    It  is  quite  at  variance  with  the 

other  case  before  the  same  Judges.    It  makes  distinctions 

between  thingS5  which,  in  point  of  fact,  admit  of  no  real 

distinction.     It  is  inconsistent  with  every  other  case  in  the 

books,  and  tends  to  fritter  away  a  rule  of  evidence  that  is 

essential  to  the  security  of  property,  of  character,  and  of 

life.    The  learned  Judge  who  tried  this  cause  also,  and 

reserved  the  point,  must  have  doubted  the  propriety  of 

the  decision  in  The  King  v.  The  Inhabitants  of  the  Holy 

Trinity  and  St.  Margaret^  Hull,  or  he  would  not  have 

saved  it;  for  it  is  not  the  practice  of  Judges,  where  a  ques* 

tion  has  been  decided,  to  the  doctrine  of  which  they  have 

subscribed,  to  reserve  the  same  point  for  the  opinion  of 

the  Court. 

I  think,  with  my  brother  Burroughs  that  the  rule  for 

entering  a  nonsuit  should  be  made  absolute;  but,  as  two 

of  the  Court  entertain  a  different  impression,  no  judgment 

can  be  pronounced. 

Rule  nihil  (a). 

(a)  See  Vincem  v.  Cole,  3  Carr.  &  Payne,  481. 


Collins  v.  Price.  r^^' 

June  35M. 

jPHIS  was  an  action  of  assumpsit,  and  brought  by  the  The  pUintur 

plidntiff,  a  school-mistress,  to  recover  a  quarter's  board  s^oot  at  wUch 

and  instruction  for  the  infant  daughter  of  the  defendant.  ^^"^^ 

The  Jirsi  count  of  the  declaration  stated,  that,  on  the  ^th  the  only  boud* 

December,  18%,  in  consideration  that  the  plaintiff,  at  the  of  theSntquor- 

special  instance  and  request  of  the  defendant,  would  re-  ^^  JL^  for 

achooUng  WIS 
lent  to  Ae  de- 
ftndjuit  and  diicbaiged.    Four  dayi  after  the  commencement  of  the  second  quarter,  the  child  waa 
taken  ill  and  sent  home,  and  did  not  return  to  tchool  again: — Held,  tliat  the  defendant  was  liable 
tot  the  whole  quarter,  although  there  was  no  express  contract  for  a  quarter's  notice  previously  to 
the  remoral  of  the  child. 
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J  828.  cdve  his  daughter  into  her  tchooU  and  instrucl  and  edu- 
cate her,  he,  the  defendant,  undertook  thai  she  should 
continue,  for  the  purpose  of  being  so  instructed,  until  the 
expiration  of  a  quarter's  notice  of  the  defendant's  inten* 
tion  to  take  his  daught^  away.  The  plaintiff  then  aver* 
ed,  that  she  received  the  defendant's  daughter  into  her 
school,  but  that  he  took  her  away  before  the  expiration  of 
a  quarter's  notice.  The  second  count  stated,  that  the  de- 
fendant promised  the  plaintiff  to  give  her  a  quarter's  no- 
tice previously  to  the  removal  of  the  child,  but  that  he 
caused  her  to  be  taken  away  without  giving  such  notice* 
To  these  were  added  counts  for  work  and  labour  as  g 
school-mistress,  in  teaching  and  instructing  the  defendant's 
daughter,  and  for  board  and  lodging,  and  necessaries ;  and 
the  usual  money  counts. 

The  defendant  pleaded  the  general  issuCi  with  a  notice  of 
set-off. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West^ 
minster,  at  the  Sittings  after  the  last  Term,  it  appeared 
that  the  plaintiff  kept  a  day-school,  and  that,  at  Christmas, 
\%9Xij  the  defendant  placed  his  daughter  there  as  a  boarder, 
and  that  she  was  the  only  boarder.  That  the  first  quar- 
ter's account  was  sent  to  the  defendant  Sii  Lady-day,  18S7, 
and  settled ;  that,  on  the  29th  March,  the  girl  was  taken 
ill,  when  the  plaintiff  sent  her  home  to  the  defendant,  and 
she  did  not  afterwards  return  to  the  school,  and  her  clothes 
were  not  sent  for  till  the  10th  April  following.  Under 
these  circumstances,  the  plaintiff  sought  to  recover  for  the 
whole  quarter.  The  defendant,  a  wine  merchant,  proved 
the  delivery  of  six  bottles  of  wine  to  the  plaintiff,  which 
exceeded  the  value  of  the  board,  &c.,  from  the  S5th  March, 
when  the  second  quarter  commenced,  to  the  S9tb,  when 
the  child  left  the  school.  His  Lordship  left  it  to  the  Jury 
to  say,  whether,  as  the  second  quarter  had  begun,  the 
plaintiff  was  entitled  to  recover  for  the  whole  of  that  quar- 
ter, there  being  no  evidence  of  a  contract  by  the  defend- 
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ant  to  pay,  or  that  a  quarter's  notice  should  be  giTen  ^^28. 
premusly  to  remoTal,  or  whether,  if  the  plaintiff  were  en- 
titled to  recover  for  the  four  days,  the  wine  furnished  by 
the  defendant  would  not  be  sufficient  to  answer  the  plain- 
tiff's demand  in  that  respect.  The  Jury  found  a  verdict 
for  the  whole  quarter,  leave  being  reserved  the  defend- 
ant to  move  to  set  it  aside  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  demand  it 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nisi* 

The  damages  being  under  10/.,  the  Court  recommended 
a  stet  proeeuus ;  but  it  was  not  acceeded  to. 

Mr.  Serjeant  Spankie  now  shewed  cause. — The  second 
quarter  having  begun,  and  the  first  having  been  paid 
when  it  became  due,  there  was  sufficient  evidence  of  an 
implied  contract  to  pay  by  the  quarter,  and  the  finding  of 
the  Jury  is  conclusive  in  this  respect.  It  is  a  general 
course  of  practice  among  those  who  keep  schools,  which 
has  been  warranted  by  long  usage,  that,  if  a  person  re- 
ceive scholars  to  be  educated  by  the  quarter  or  year,  the 
parents  placing  them  under  his  care,  give  a  quarter's  no- 
tice previously  to  their  removal.  A  school-master  does  not 
undertake  to  teach  by  the  day,  week,  or  month,  unless 
there  be  a  special  contract  to  that  effect;  and  if  a  child 
remains  at  school  for  a  quarter  of  a  year  without  any  pay- 
ment being  made,  and  the  account  is  sent  in  and  settled  at 
the  end  of  that  quarter,  the  child  cannot  be  removed  with- 
out a  quarter's  notice,  or  payment  of  the  succeeding  quar- 
ter. Here,  however,  the  plaintiff  is  entitled  to  recover  on 
the  common  counts;  for  the  contract  was  clearly  by  the 
quarter,  and  it  was  not  necessary  for  him  to  shew  that 
there  was  any  agreement  or  stipulation  as  to  the  notice,  the 
second  quarter  having  commenced.     In  Gandett  v.  Pon- 
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1828.  tigny  (a),  Lord  EUehborough  held,  that^  where  a  servant 
is  hired  by  the  quartefi  and  discharged  by  his  master  with-> 
out  sufficient  cause^  in  the  middle  of  a  quarter,  he  may  re* 
cover  wages  for  the  whole  quarter,  under  an  indebitatus 
assumpsit  for  work  and  labour ;  and  his  Lordship  said, 
thati  ''  having  served  a  |^art  of  the  quarter,  and  being 
willing  to  serve  the  residue,  in  contemplation  of  law  he 
may  be  considered  to  have  served  the  whole.*'  So,  here, 
the  plaintiff  was  willing  to  instruct  the  defendant's  daughter 
for  the  whole  of  the  quarter,  and  no  default  or  negligence 
could  be  attributed  to  the  former;  and,  as  the  quarter  had 
begun,  it  is  impossible  in  principle  to  distinguish  that  case 
from  the  present.  It  may  be  assimilated  to  a  case  of  use 
and  occupation,  where,  if  the  quarter  be  commenced,  the 
tenant  must  pay  for  the  whole,  whether  he  has  occupied 
all  the  time  or  not;  and,  although  it  maybe  said  that 
that  depends  on  the  relation  of  landlord  and  tenant,  yet, 
an  actual  occupation  is  not  necessary  to  render  the  latter 
liable  to  the  former.  So,  a  party  may  recover  for  his 
services,  although  none  be,  in  point  of  fact,  performed; 
as,  in  Delamainer  v.  Winteringham  (£),  where  it  was 
held,  that  a  seaman  might,  under  a  count  for  work  and 
labour,  recover  wages  during  a  hostile  embargo  in  a 
foreign  port,  whilst  he  was  imprisoned  on  shore;  and  Lord 
EUenborough  there  said,  that  ''  the  action  was  maintain- 
able, on  the  ground  that  there  was  no  severance  of  his  ser- 
vices.*' So,  here,  the  plaintiff's  services  for  the  second 
quarter  had  begun,  and,  in  contemplation  of  law,  she  was 
entitled  to  recover  from  the  day  of  its  commencement  to 
tlie  conclusion.  A  like  principle  was  established  in  Ro" 
binson  v.  Hindman  (c),  where  Lord  Kenyan  was  of  opinion, 
that,  if  a  master  turn  away  his  servant  without  warning,  or 
previous  notice,  and  (here  be  no  fault  or  misconduct  in  the 

(a)  4  Gamp.  375;  S.  C.  1  Stark.  Rep.  198.  (6)  4  Camp.  186. 

(c)  3  Esp.  Rep.  235. 
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seirant  to  warrant  it,  he  ought  to  have  the  allowance  of  a  ^  1828. 
month's  wages,  which  his  Lordship  thought  reasonable. 
InHmlle  v.  Heightman  (a),  a  seaman  entered  into  a  special 
contract  for  a  whole  voyage,  which  remained  open,  and  he 
could  not,  therefore,  recover  on  the  common  counts.  So,  in 
CMer  v.  PaweU  (A),  the  seaman  was  expressly  hired  for  the 
whole  of  the  voyage,  and,  as  the  contract  was  entire,  and  he 
died  before  the  voyage  was  completed,  his  representatives 
could  not  be  entitled  to  claim  his  wages.  The  case  of 
EardUeyy,  Price  (c)  does  not  apply,  as  there,  there  was  an 
express  contract.  Here,  however,  as  the  second  quarter 
had  actually  commenced,  the  contract  must  be  considered 
as  executed,  and,  therefore,  the  pbdntiff  is  entitled  to  re« 
cover  on  the  general  counts  in  the  declaration. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule.  The  cases 
<nted  do  not  apply  either  in  principle  or  in  circumstances. 
In  Eardley  v.  Price,  it  appeared  that,  at  the  foot  of  the  plain- 
tiflTs  prospectus,  containing  the  terms  of  his  school,  a  sti- 
pulation was  added,  *'  that  a  quarterns  notice  was  required  to 
be  given,  before  the  removal  of  any  young  gentleman  from 
school,  or  to  pay  for  a  quarter."  Cases  of  use  and  occupa- 
tion stand  altogether  on  a  different  principle,  as,  if  a  person 
take  a  house,  it  is  immaterial  to  the  landlord,  whether  he 
occupy  it  or  not,  he  may  lock  it  up,  or  underlet  (d),  but  he 
holds  by  virtue  of  his  original  contract.  So,  with  respect 
to  masters  and  servants,  if  there  be  a  general  hiring,  the 
law  implies  a  contract  for  a  year,  as,  in  the  case  of  Beeston 
▼.  CoUyer{e).  So,  a  servant  must  be  always  ready  to 
obey  the  commands  of  his  master,  and  if  he  has  not  been 
guilty  of  misconduct,  he  is  entitled  to  a  month's  warning, 
or  a  month's  wages ;  but  here  the  plaintiff  applied  her  time 

(a)  2  East,  145.  (d)  See  BuU  v.  S%hh$,  8  Term 

(h)  6  Term  Rep.  320.  Rep.  328. 

(c)  2  New  Rep.  333.  («)  4  Ring.  309. 
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W28^  to  her  own  purpoees,  independently  of  the  business  of  the 
school,  and  the  defendant  could  only  be  liable  for  the  pay* 
meat  of  the  second  quarter,  on  an  express  or  implied  eon- 
tract.  It  is  quite  dear,  that  there  was  no  express  agree- 
ment between  the  parties,  nor  can  the  Court  iiD{dy  a  com 
tract,  as  there  was  no  evidence  of  usage,  or  that  the  plain- 
tiff had  ever  required  a  quarter's  notice  to  be  given.  Be- 
sides, the  defendant's  daughter  was  the  only  scholar  who 
lived  in  the  house;  and  although,  in  the  case  of  a  regular 
boarding-school,  a  contract  for  half  a  year  may  be  implied, 
yet  here  the  child  had  only  remained  one  quarter,  when 
payment  was  demanded  and  received.  If  a  horse  be  sent 
to  a  livery  stable,  it  is  not  to  be  paid  for  by  the  month  or 
quarter,  although  it  may  remain  beyond  those  periods,  but 
for  the  days  it  is  actually  kept.  So,  if  a  person  gives  les- 
sons at  a  dancing  or  fencing  academy,  or  for  gymnastic 
exercises,  and  an  accident  were  to  happen  to  one  of  his 
scholars  at  the  first  or  second  lesson,  he  could  not  make 
a  charge  for  the  whole  quarter.  Here,  if  the  plaintiff  had 
died  shortly  after  the  commencement  of  the  second  quar- 
ter, her  representatives  could  not  be  «ititled  to  recover 
for  the  whole,  and  as  the  child  waa  taken  home  in  conse- 
quence of  illness,  she  could  have  derived  no  benefit  had 
she  remained  with  the  ]^aifitiff,  and  she  was  therefore  only 
entitled  to  a  reasonable  compensation  during  the  time  the 
child  remaiDed  under  her  care,  after  the  expiration  of  the 
first  quarter. 

Cur.  adv.  tmlt. 

Mr.  Justice  Park,  now  delivered  the  judgment  of  the 
Court,  as  follows. — ^This  was  a  rule  to  enter  a  nonsuit. 
The  action  was  brought  for  a  quarter's  board,  lodging, 
schooling,  &c.,  provided  by  the  plaintiff,  for  the  daughter 
of  the  defendant.  There  was  no  express  contract.  The 
question  then  is,  whether  there  was  not  evidence  from 
which  the  Jury  might  infer  that  there  was  an  implied  con- 
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tract  fitsm  quarter  to  quarter.  We  do  not  think  it  neces-  1828. 
sary  to  assimilate  this  case  to  the  case  of  the  sailor's  wages, 
as  in  Cutter  r.  Powell  {a);  nor  to  that  of  the  wages  during 
the  Rmsmou  embargo.  The  former  case  depends  upon  a 
question,  perhaps,  of  public  policy;  the  latter,  upon  the 
▼ery  peculiar  circumstances  of  the  transaction.  Here,  the 
former  payment  on  account  of  the  child's  schooling  had 
been  made  for  and  by  the  quarter;  a  second  or  new  quarter 
had  been  begun;  and  there  was  no  intention,  no  declara- 
tion of  any  intention,  to  take  away  the  child.  She  was 
not  at  last  taken  away  from  school  by  the  parent:  but, 
the  child  being  taken  ill,  the  school-mistress  very  proper- 
ly sent  her  home.  No  intention  was  then  manifested  on 
the  part  of  the  defendant  to  put  an  end  to  the  contract. 
No  fault  was  attributed  or  attributable  to  the  mistress, 
who  would  have  continued  her  services,  if  the  defendant 
would  have  accepted  them ;  and  therefore  the  Jury  were 
well  warranted  in  coming  to  the  conclusion  they  did. 

It  seems,  if  authority  were  wanting,  scarcely  possible  to 
distinguish  the  present  from  the  case  of  Goncfe^  v.  Pontig- 
ny  (i).  (I  quote  the  case  from  Starkie^s  reports).  The  de- 
claration was  for  work  and  labour.  The  plaintiff  had  been 
employed  by  the  defendant,  as  a  clerk  in  his  counting-house, 
at  a  salary  of  200/.  per  annum,  which  had  been  paid  quar- 
terly. The  defendant  being  displeased  with  the  plaintiff's 
conduct,  on  the  11th  August  (in  the  midst  of  a  quarter)  dis- 
charged him,  paying  him  25/.,  the  proportionate  salary  for 
ahalf  quarter,  which  would  expire  on  the  1 5th  August.  The 
plaintiff  tendered  himself  the  next  morning  at  the  count- 
ing-house, as  being  ready  to  discharge  his  duties  as  usual, 
when  the  defendant  declined  his  services.  It  was  con- 
tended for  the  defendant,  that  the  plaintiff  was  not  enti- 
tled to  recover  on  the  general  count  for  work  and  labour, 
since  none  had  been  performed  subsequently  to  the  period 

(a)  6  Term  Rep.  320.        (6)  4  Gampb.  375;  5.  C.  1  Stark.  Rep.  198. 
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of  thedUcbarge,  and  that,  up  to  that  time,  the  plaintiff  had 
been  paid,  and  the  case  of  Hulle  v.  Hdghtman  (a),  was 
cited,  and  it  was  urged  that  the  plaintiff  ought  to  have  de- 
ckred  specially  on  the  contract;  but  Lord  EUenborough 
said,  ^'  If  he  has  done  work  for  any  part  of  the  quarter,  it 
is  done  for  the  whole.  This  is  an  objection  of  a  strict  na- 
ture, and  since  no  dissolution  of  the  contract  has  been 
proved,  the  pluntiff  is  entitled  to  recover  for  the  remiun- 
der  of  the  quarter***  That  appears  to  us  to  be  expressly 
applicable  to  this  case.    The  rule  therefore  must  be — 


Dbcharged. 


{a)  2  East,  145. 


Wednadi^    Martin,  Gent.,  Demandant;  Baxter,  Gent,  Tenant; 

Grubb  and  Wife,  Vouchees.     . 

^^tSSLg-  T^'S  recovery  was  suffered  for  the  purpose  of  perfect- 
ed with  the  <x.  ing  a  mortgage  from  Grubb,  the  vouchee,  to  Messrs.  Heam 
pvingadeedoC  ^  Turner,  and  for  securing  S,934/.,  said  to  be  advanced 
SSlf^the  ^y  *®™  *^  Grubb;  and  he  having  disputed  the  attorney's 
mortgagee  to  a  bill  of  costs,  it  was,  by  order  of  Mr.  Justice  Gaselee,  refer- 
who  advanced  red  to  the  Prothonotary  to  be  taxed,  who  allowed  a  charge 
the  mwrtmer,    ^^  ^''  ^*  ^^*  ^^^  ^  Aeeii  of  declaration  of  trust,  from  Messrs. 

Heam  ^  Turner,  to  the  cestui  que  trust  to  whom  the  sum  ad- 
vanced belonged,  and  who  was  the  attorney  who  negotiated 
the  business,  and  whose  bill  the  mortgagor  disputed.  The 
above  sum  of  8,934/.  was  secured  by  a  deed  of  assignment 
quir^  M  od  M-  of  mortgage  for  2,000/.,  from  Miss  Eborall  and  another,  to 

lortm stamp,  If     .«-.  -,_ 

a  Amber  •urn  be  Messrs.  Heam  g*  Turner.  There  was  also  a  deed  as  an  ad- 
FiJ^p2  b^  ditional  security  for  the  2,000/. ,  which  charged  certain  other 
STiJito^  estates  of  Grubb,  the  mortgagor,  which  were  not  com- 
is  liable  to  the  prised  in  the  deed  of  assignment.  The  assignment  was 
duijr  Thc"^3rd  charged  with  an  ad  valorem  stamp-duty,  of  6/.,  and  the  other 

aecdon  of  the 
tutute  3  Geo. 

4,  a  117,  applies  only  to  additional  securides  between  the  same  partici,  or  further  advances  to  the 
principal  before  secured. 


as  such  deed 
Ibrmsnopartof 
the  security  for 
the  mortgage. 

A  deed  of  as- 
^gnmeot  of  a 
mortgsgere- 


Martih, 
Demandait. 
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deed  with  a  duty  of  21.,  both  of  which  charges  the  Protho-         J828 
notary  allowed. 

Mr.  Seijeant  Jones,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi,  that  the  Prothonotary  might  review  his 
taxation,  on  the  ground  that  the  above  charges  ought  not  to 
have  been  allowed.  First,  the  declaration  of  trust  was  no 
part  of  the  mortgagee's  security,  and  the  mortgagor  was 
not  bound  to  pay  for  any  deed  or  instrument  that  was  not 
absolutely  necessary  to  secure  the  mortgage;  and  secondly, 
the  deed  of  assignment  of  Miss  Eborairs  mortgage,  being 
only  an  additional  security  to  the  mortgagees,  ought  not  to 
have  been  impressed  with  an  advidorem  stamp,  as  the 
transaction  took  place  since  the  passing  of  the  statute  3 
Geo.  4,  c.  117(a),  by  which  the  stamp-duties  on  re-convey- 
ances of  mortgages  were  reduced ;  and  deeds  given  as  an 
additional  or  further  security  by  the  same  mortgagor,  are 
now  not  subject  to  the  ad  valorem  duty. 

Mr.  Serjeant  Storks,  now  shewed  cause,  and  submitted, 
that,  as  the  cestui  que  trust  was  the  party  who  actually  ad- 
vanced the  money,  and  as  the  declaration  of  trust  was  ne- 
cessary as  a  security  for  the  mortgage,  and  formed  part  of 
the  res  gest€B,  the  charges  attending  it  ought  to  have  been 
defrayed  by  the  mortgagor.  With  respect  to  the  objec- 
tion as  to  the  stamp,  although  the  statute.  3  Geo.  4,  repeal- 
ed the  ad  valorem  duties  imposed  by  the  55  Geo.  8,  c. 
1S4,  Sched.  Part  1,  on  the  re-conveyance  or  transfer  of 
mortgages,  yet  it  does  not  apply  to  a  deed  or  instrument 
containing  an  additional  security  for  the  advance  of  a  fur- 
ther sum,  or  to  a  contract  between  other  parties  than  the 
original  mortgagor  and  mortgagee ;  and  here,  the  addi- 
tional sum  of  934/.  was  to  be  secured  to  the  mortgagees 
who  were  no  parties  to  the  former  securities. 

^a)  The  act  passed  in  Augmat,  1822. 
VOL.  II.  R 
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1828.  Mr.  Serjeant  WildCf  and  Mr.  Serjeant  Janess  in  sup- 

^  ^y  port  of  the  ruki  insisted,  that  the  mortgagor  was  only 
Demandaat.  liable  to  pay  the  expenses  or  charges  attending  those 
deeds  which  were  prepared  for  the  security  of  the  mortga- 
gees. There  can  be  no  doubt  but  that  the  attorney  for 
the  mortgagees  charged  then  a  sum  for  procuration  from 
the  cestui  que  iruH  who  made  the  advance;  and  as  the  de- 
chiration  of  trust  was  for  his  advantage  alone,  the  mort- 
gagor ought  not  to  be  burthened  with  it;  and  as  the  as- 
sigmnent  of  the  former  mortgage  for  2,000/.  was  made  to 
the  mortgagees  as  a  mere  additional  security,  the  ad  fo- 
hrem  duty  ought  not  to  have  been  charged  upon  it;  and 
if  it  were  so  held,  it  would  obviate  the  ^eet  of  die  statute 
8  Geo.  4,  which  was  passed  for  the  ea^press  purpose  of  re- 
lieving mortgagors  from  the  payment  of  the  heavy  stamp- 
duties  imposed  on  them  by  the  55  Geo.  3,  c.  184. 

Lord  Chief  Justice  Best. — This  was  an  application  for 
the  Prothonotary  to  review  the  taxation  of  a  bill  of  costs, 
delivered  to  a  mortgagor,  by  the  attorney,  for  tl>e  expenses 
of  preparing  and  securing  a  mortgage,  the  attorney  him- 
self being  the  cestui  que  trust,  or  party  advancing  the  mo*- 
ney.  With  respect  to  the  first  objection,  that  the  mortgai- 
gor  ought  not  to  pay  the  expenses  attending  the  declaration 
of  trust,  as  it  formed  no  part  of  the  security  of  the  mort- 
gagees, I  am  of  opinion  that  the  objection  is  well  founded, 
and  that  the  charge  for  that  deed  ought  not  to  have  been 
allowed.  Although  it  might  be  necessary  to  secure  the  re- 
payment of  the  sum  advanced  by  the  cestui  que  trust,  the 
bonrower  or  mortgagor  ought  not  to  be  charged  with  it. — 
Secondly,  as  to  whether  the  deed  of  assignment  required 
the  ad  valorem  stamp*  which  was  charged  to  the  mortga* 
gor,  will  depend  on  the  construction  of  the  statute  3  G^^« 
4,  c.  117,  which  was  passed  to  relieve  borrowers  of  mon^ 
from  the  expense  of  stamps  on  the  re-conveyance  or 
transfer  of  mortgages;  and  the  Snd  section  enacts  that 
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*'  JfOBi  aad  after  the  expiration  €»f  ten  days  next  after  the  1828. 
passing  of  the  act,  in  lieu  and  instead  of  the  duties  there-  ^  "  " 
by  repealed,  there  shall  be  granted,  raised,  levied,  collect-  Dtmandant. 
ed  and  paid  unto  his  Majesty,  his  heirs,  and  successors, 
the  several  sums  of  money  and  duties  following ;  that  is  to 
say,  upon  any  transfer,  assignment,  disposition,  assignation, 
or  re-conveyance  of  any  mortgage,  or  of  any  other  security, 
in  the  55  Geo.  S,  c.  iS^,  and  the  schedule  thereto  annex- 
ed, in  that  respect  mentioned,  or  of  the  benefit  thereof,  or 
of  the  money  or  stock  thereby  seeured,  provided  nofut' 
tier  sum  of  money  or  stock  be  added  to  the  prheipal  mo* 
ney  or  stock  already  secured^  there  shall  be  paid  in  Great 
BriiaiMf  a  stamp-duty  of  one  pound  fifteen  shillings  for 
the  first  skin  or  piece  of  vellum  or  parchment,  &c.,  upon 
which  such  transfer,  &c.,  shall  be  engrossed,  written,  or 
printed,  ftc.**  Here,  however,  the  mortgagor  is  not  entitled 
to  the  protection  afforded  by  that  clause,  as  the  deeds  in 
question  were  given  to  secure  the  additional  sum  of  9S4fL ; 
and  the  provision  in  the  statute  is  confined  to  the  sum  al- 
ready secured:  and  although  it  may  be  said  that  the 
Srd  section  may  avail  him,  yet  it  enacts,  that,  "  where  any 
deed  or  other  instrument  already  made,  or  hereafter  to  be 
made,  as  an  additional  or  further  security  for  any  sum  or 
sums  of  money  already  or  previously  secured  by  any  bond 
on  which  the  ad  valorem  duty  on  bonds  charged  by  the 
55  Geo.  3,  shall  have  been  paid,  such  deed  or  other  in- 
strument shall  be,  and  be  deemed  to  be  and  to  have  been 
exempt  from  the  several  ad  valorem  duties  charged  by  the 
said  act  on  mortgages,  and  shall  be  charged  and  chargeable 
only  with  the  ordinary  duty  payable  on  deeds  in  general; 
but,  if  any^tfrfA^r  sum  of  money  shatt  be  added  to  the  princi- 
pal  money  already  secured,  the  said  ad  valorem  duties  re- 
spectively shall  be  charged  in  respect  of  such  further  sum." 
That  section,  however,  appears  to  me  to  apply  only  to  oc^ 
ditional  securities  between  the  same  parties,  and  not  to  a 

case  where  a  mortgage  is  transferred  or  assigned  by  one 

R  2 
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1828.        mortgagee  to  another.    I,  therefore,  think  that  the  Pkh 
"    "    ^      thonotary  exercised  a  right  discretion  in  allawuig  the  ad 
Demandant     Valorem  dutics  on  both  the  deeds  in  question. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  coih 
curred. 

Mr.  Justice  Gaselee. — I  agree  with  my  Lord  Ctvef 
Justice,  that  the  mortgagor  is  not  liable  to  the  charge  fon 
the  deed  of  the  declaration  of  trust,  as  it  formed  no  part  of 
the  security  between  him  and  the  mortgagees.  I  am  not 
prepared  to  give  an  opinion  .as  to  the  allowance  of  the 
stamp  on  the  deed  of  assignment;  and  as  it  was  a  mere 
transfer  from  one  mortgagee  to  another,  I  am  stroi^gly  in- 
clined to  think  that  it  would  fall  within  the  operation  of 
the  late  statute  (a).  The  rule,  therefore,  for  the  Prothono- 
tary  to  review  his  taxation,  must  be  made  absolute  on  the» 
first  point  only. 

Rule  absolute  accordingly. 

(a)  This  seems  to  be  correct,  ready  secured,  the  ad  valorem  duty 

for  the  latter  part  of  the  second  on  mortgages,  payable  under  the 

section  provides,  that,  '*  if  any  65  Geo,  Z,  shall  be  char^  only 

further  sum  of  money  shall  be  in  respect  ofsach  farther  money.'* 
added  to  the  principal  money  al- 
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Thorpe  f  •  Cooper,  Clerk.  Monday, 

rr     -n  -■  J^nc  23rd. 

[In  Error.] 

J IIIS  was  a  writ  of  error  from  the  Court  of  King's  ByaninciofUK- 
Bench,  in  an  action  of  debt  on  the  statute  2  &  3  Edw.  6,  ^mmiUioM« 
brought  by  the  Reverend  William  Cooper  (the  defend-  'Tf"  ^^'^  ^ 
ant  in  error),  as  rector  of  the  parish  of  Waddingham,  in  the  tor  of  the  pariih 
county  of  Lincoln,  against  Thorpe  (the  plaintiff  in  error),  eaw  Snit^hy!* 
as  occupier  of  certain  arable,  meadow,  and  pasture  lands,  Jhe**,]^^*  fieidi 
situate  within  the  parish  of  fVaddingham,  for  not  setting  *nd  common 

...  1  -TM  -kT..    .  »  pastures  within 

out  tithes  thereon*     Plea — Ntl  debet.  tiie  township  of 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  Spring  S^^  tlSfe- 

Assizes  for  the  county  o{  Lincoln,  1825^  it  appeared  that  aWe  parts  of  the 

the  defendant  in  error  then  was,  and  since  the  29th  Septem-  Waddifigham,a» 

ber,  1811,  had  been  rector  of  the  parish  and  parish  church  tity,  qaiSity,* 

of  Waddingham  cum  Snitterby.     That  the  plamtiff  in  "„^,S^JJ"|^ 

error,  on  and  from  the  29th  September.  1817,  until  the  29th  eqa*i  in  value 

^  t         1       1      .        1        to  two  fifteenth 

September 9  1818,  occupied  certam  meadow  lands  in  the  parts  of  the 
township  of  Waddingham,  and  had  mowed  and  cut  down  ^f^^  iMt*-inen- 
and  carried  away  divers  crops  of  hay  grown  on  such  lands,  tioned  Unds  and 

'  *^  •'  °  ^  .         '   grounds,  in  lieu 

of  the  value  of  4/.  18^.,  without  having  at  any  time  divided  pf  tithes  beiong- 
or  set  forth  for  the  defendant  in  error  any  tithes,  and  with-  andansingwith'- 
out  having  at  any  time  compounded  or  otherwise  agreed  ^nd^  m""** 
with  the  defendant  in  error,  for  or  concerning  any  tithes  ^und8;aiid 

'  °       ^  the  award  of  tiie 

commissioners 
was  to  be  final,  unless  appealed  against  within  six  months ;  and  immediately  after  the  enrolment  of 
tlie  award,  all  tithes  arising  witliin  the  lands  or  grounds  directed  to  be  indosed,  were  to  be  extin- 
guished: saTingy  however,  to  every  person  and  persons  and  their  heirs  (other  than  those  to  whom 
aUotments  ahoold  be  made  in  respect  of  their  several  interests)  all  such  esute  and  interest  aa 
tlicy  bad  in  respect  of  the  lands  before  the  passing  of  the  act  The  commissioners,  by  their 
■ward,  allotted  to  the  rector  land  in  lieu  of  his  glebe  lands  in  Waddingham,  and  in  lieu  of 
glebe  and  tithes  in  the  townships  of  SnUterby  and  Mterby;  but  there  was  no  specific  allot- 
nent  in  lieu  of  the  tithes  in  Waddingham: — Htld,  that,  as  the  commissioners  had  made  no 
allodnent  in  lieu  of  such  titbct,  the  rector's  right  to  the  tithes  in  kind  was  reserved  to  him  by 
the  saving  clause  in  the  act,  and  that  he  was  not  barred  from  suing  for  them  fifty-ttz  years 
after  the  act  had  passed. 


246  CASES  IN  TRINITY  TBilMy 

1B28.        in  respect  of  the  said  crops^  or  any  part  thereof.    That 
Thorpe       ^^^  parish  of  Waddingham  consists  of  two  townships,  tAx. 
V-  Waddingham    and   Smtterby,      Certain  proceedings  in 

Chancery  in  the  year  1700  were  given  in  evidence,  consist- 
«ing  of  a  bill,  answer,  and  decree.  The  bill  set  out  an 
agreement  made  in  1700,  between  the  then  rector  of 
Waddingliam^  and  the  lord  of  the  manor,  and  all  the 
freeholders  of  Waddingham^  that  certain  common  lands 
should  be  inclosed,  and  that  the  rector  should  have  a 
certain  portion  of  the  lands,  and  the  annual  sum  of  94/., 
in  lieu  of  tithes;  and  this  agreement  was  confirmed,  and 
ordered  to  be  performed,  by  the  decree.  The  lands  on 
which  tithes  were  claimed  by  the  defendant  in  error,  form- 
ed no  part  of  the  lands  inclosed  under  the  above-men- 
tioned agreement  and  decree,  but  were  part  of  the  lands 
afterwards  inclosed  under  an  act  of  Parliament  in  1769, 
hereinafter  mentioned.  The  above-mentioned  composi- 
tion, of  94/.  per  tmnum,  was  proved  to  have  been  paid 
from  time  to  time  by  the  occupiers  of  land  in  the  town- 
ship of  Waddingham,  and  accepted  by  the  rectors  until 
the  year  1788,  when  a  new  rector.  Dr.  J.  Barter,  the 
immediate  successor  of  Robert  Carter,  hereinafter  men- 
tioned, succeeded;  the  composition  of  94'1,  per  annum  was 
then  abandoned,  and  a  new  composition  agreed  upon  be- 
tween the  occupiers  of  land  in  Waddingham  and  the  then 
rector,  at  a  valuation  of  the  whole  parish ;  and  such  valua- 
tion had  respect,  as  well  to  the  lands  inclosed  under  the  act 
of  Parliament  hereinaflier  mentioned,  as  to  those  inclosed 
under  the  said  agreement  and  decree.  The  defendant  in 
error  was  jMresented  to  the  rectory  of  Waddingham  in 
1808,  and  the  plaintiff  in  error  paid  his  share  of  the  com- 
position in  respect  of  the  lands  in  question  to  the  prede- 
cessor of  the  defendant  in  error,  and  to  the  defendant  in 
error,  until  the  year  1811.  From  Michaelmas  1811^  to 
Michaelmas  181^,  the  defendant  in  error  took  the  tithes 
in  kind ;  and  from  Michaelmas  1812,  the  plaintiff  in  error 
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refused  to  pay  any  composition  or  set  out  his  tithes  in  re«        ld98* 
spect  of  the  lands  in  question. 

In  the  year  1769,  an  act  of  Pailianient,  intituled,  *'  An 
act  for  dividing  and  inclosing  certain  open  fields,  lands,  and 
grounds  in  the  several  townships  of  Atierbtf,  SniUerby^ 
and  Wadiinghami  in  the  county  of  Lincoln^''  was  passed. 
That  act  recited  (inier  alia),  that  the  Rev.  Robert  Carter, 
Clark,  #as  at  that  time  rector  of  the  parish  and  parish 
church  of  Waddingham  cum  Smtierby,  and  as  such  was 
seised  of  certain  glebe  lands  in  the  said  open  fields  and 
grounds,  and  entitled  to  all  the  tithes,  great  and  small,  ec- 
clesiastical dues,  duties,  and  payments,  arising  within  the 
titheable  places  of  the  said  parish,  uid  also  to  the  tithes 
arising  upon  certain  parcels  of  land  lying  dispersed  in  the 
open  fields  of  AHerby.  The  act  then  enacted,  that  all  the 
said  open  arable  fields,  commons,  pastures,  carrs,  and 
waste  grounds,  or  other  open  and  common  grounds  in  the 
said  several  townships,  be  divided  and  allotted  by  certain 
cominisMoners  appointed  to  carry  the  act  into  execution ; 
and  directed  such  commissioners  to  assign  and  allot  tinto 
and  for  the  said  Robert  Carter  and  his  successors,  rectors 
•f  the  said  parish  of  Waddingham  cum  Snitterby  afore- 
said, sych  pareel  or  parcels  of  the  said  arable  fields,  com* 
Bons,  pa8tovs8,«nd  carrs,  within  the  said  township  otSmt- 
ierby  (except  the  common  pasture  called  the  Camide),  so 
directed  to  be  inclosed  as  aforesaid,  as  should  in  the  judg- 
ment of  the  commissioners,  or  any  two  of  them,  be  equal  in 
value  to,  and  a  fiill  satisfaction  for,  the  present  glebe  lands 
of  the  said  rector,  within  l9ie  last-mentioned  lands  and 
grounds  so  to  be  inclosed;  and  then  to  assign  and  allot 
HBto  and  for  the  said  Robert  Carter  and  his  successors, 
rectors  as  aforesaid,  such  parcel  or  parcels  of  the  residue 
of  the  same  arable  fields  and  common  pastures  and  carrs 
in  SniHerby  aforesaid;  and  also  afl  the  titheable  parts  of 
the  said  townsfaqp  of  Waddingham,  as  shoald  (qaantity, 
quality,  and  situation  considered)  contain  or  be  equal  in 
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value  to  two  fiill  fifteenth  parte  of  the  titheabte  plaoes  of 
the  last-mentioned  lands  and  grounds^  in  lieu  of,  and  as  a 
full  recompense  and  compensation  for,  all  the  tithes,  dues, 
duties,  and  payments  whatsoerer  belonging  to  the  said 
rector,  and  arising,  and  renewing,  or  happenihg,  or  which 
might  arise,  renew;  or  happen,  within  the  same  lands 
and  grounds;  and  fiirther,  to  assign  and  allot  unto  and 
for  the  said  Robert  Carter  and  his  successors,  reactors  as 
aforesaid,  such  parcel  or  parcels  of  the  said  arable  fields  of 
SnUterby  aforesaid,  as  by  the  commissioners,  or  any  two 
of  them,  should  (quantity,  quality,  and  situation  consider-' 
ed)  be  adjudged  to  be  equal  in  value  to  'the  tithes  of  the* 
ancient  inclosed  lands  in  Snitierby  aforesaid*  The  act; 
further  directed  allotmnits  to  be  made  in  the  Carr-nde 
pasture,  equal  in  value  to  two-fifteentfa  parts  of  the  tithe-^ 
able  grounds  (quantity,  quality,  and  situation  considered),* 
to  the  rector  of  WcMingham  cum  SniUerby^  and  the 
vicar  of  Bishop  Horton^  according  to  their  respective 
shares  and  interests  in  the  tithes  of  the  said  Carr*Me 
pasture.  And  it  was  further  enacted,  that,  within  six* 
calendar  months  next  After  the  commissioners,  or  any  two 
of  them,  should  have  completed  the  division  and  allot- 
ments thereby  directed  to  be  made,  or  as  soon  after  as 
conveniently  might  be,  they  should  form  and  draw  up 
their  award  or  instrument  in  writing,  which  should  hx^ 
press  distinctly  and  separately  the  quantity  in  statute  mea- 
sure of  the  acres,  roods,  and  perches,  contained  in  the  said 
fields  and  grounds  thereby  directed  to  be  set  out  and  As- 
signed ;  and  also  the  situation,  abuttals^  and  boundaries 
of  the  several  parcels  and  allotments  respectively  by  them 
set  out  and  assigned ;  and  also  the  situation,  abuttals,  atid 
boundaries  of  each  and  every  of  the  respective  townships 
of  Aiterby,  Sniiierbyt  and  Waddingham  ;  and  should  con^ 
tain  orders  and  directions  as  to  the  repair  of  the  fences* 
ditches,  gaps,  stiles,  and  bridges,  and  also  all  sudi  other 
orders,  regulations,  and  determinations  as  were  in  and  by 
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the  act  directed  or  authorized  to  be  made;  and  all  such         1828. 

other  orders,  regulations,  and  determinations,  as  should       ^^'^^''^^^ 

'       ®  '  '  Thorpe 

be  necessary  or  proper  to  be  inserted  in  the  said  award,  o» 

conformable  to  the  tenor  and  purport  of  the  said  act,  or 
for  the  completing  and  maintaining  the  said  division  and 
indosure;  and  that  the  said  award  should,  within  six  ca- 
lendar fluonths. after  the  execution  thereof,  be  enrolled  by 
the  clerk  of  the  peace  of  the  division  of  Linsey  in  the 
county  of  Lincolm;  and  that  the  several  allotments  and 
dmsioBs,  and  all  orders,  directions,  regulations,  and  de- 
terminations, so  to  be  made  as  aforesaid,  and  declared  in 
andiby  the  said,  award,  should  be  binding  and  conclusive 
unto  and  upon  all  the  parties  interested ;  and  that  imme« 
diatoly  after  the  enrdment  of  the  said  award,  all  manner 
of  tilkesy  ecclesiasttcal  dues  and  duties,  and  payments  of  . 
what  Mture  or  kind  soever,  arising,  renewing,  increasing, 
payaUe,  or  happening,  within  or  out  of  the  lands  or  ground  s 
thereby  directed  to  be  inclosed,  or  within  the  said  ancient 
inclosed  lands  or  ground,  or  otherwise  howsoever  (ex- 
cept such  surplice  fises  and  other  payments  as  were  be- 
fore excepted),  and  all  right  of  conunon,  right  of  stray,  and 
right  of  average,  upon  the  said  lands  and  grounds  thereby 
digeoted  to  be  inclosed,  and  every  of  them,  should  cease, 
and  for  ever  be  extinguished.  By  the  act,  an  appeal  to 
the  Qtaarter  Sessions  of  the  Peaee  was  given  to  any  person 
who  fnight  th|nk  himself  aggrieved  by  any  thing  done  in 
pnrsuaoce  of  the  act*— the  appeal  to  be  within  six  calendar 
DMMitbt  after  the  cause  of .  complaint,  other  than  and  ex- 
cept sack  orders  and  determinations  of  the  commissioners 
as  -in  the  act>  were  declared  to  be  final  und  conclusive : 
and  the  Juftiees  were  required  to  hear  and  determine  the 
matter  of  such  appeal;  which  determination  of  the  said  Jus- 
tices should  be  final  and  conclusive  to  all  parties  concern- 
ed, aad  should  not  be  removed  by  certiorari  or  any  other 
process  wiuttsoever,  into  any  of  the  Courts  of  Westminster, 
The  act  contained  the  following  saving  clause:  "  Saving 


^50  CASKS  IN  TRINITY  TEEM, 


1828.  fdways  to  the  King's  most  excellent  Majesty,  his  heirs  and 
sucoessors,  and  to  all  and  every  person  and  persons,  bo- 
dies politic  and  corporate,  his,  her,  or  their  heirs,  succes* 
SOTS,  executors,  and  administrators,  other  than  and  except 
the  respective  persons  to  whom  any  allotment  or  allotments 
of  land  or  compensation  shall  be  made  by  virtue  of  this 
act,  in  respect  of  the  interest  or  property  for  which  such 
allotment  or  compensation  shall  be  made,  all  such  estate 
and  interest  as  they,  every,  or  any  of  them,  had  and  enjoyed, 
of,  in,  to,  or  in  respect  of,  the  said  fields,  common  pastures, 
carrs,  and  waste  grounds,  or  any  of  them,  before  the  pass- 
ing of  this  act,  or  could  or  might  have  had  or  enjoyed,  in 
case  the  same  had  not  been  made;  but  no  such  other  per- 
son or  persons,  bodies  politic  or  corporate,  his,  her,  or 
their  heirs,  executors,  administrators,  or  successors,  diaU 
have  pQwer  to  disturb  any  of  the  allotments  to  be  made  in 
pursuMice  of  the  act,  but  shafl  accept  their  respective  al- 
loUnents  which  shall  be  made  in  lieu  of  the  lands,  comnmn 
right,  tithes,  or  other  interests,  which  he,  she,  <»  they 
would  have  been  entitled  to,  in  case  this  act  had  not  been 
made." 

The  commissioners  appointed  by  the  act,  duly  proceed- 
ed to  make  a  diviason  and  allotment  of  the  eeveml  lands 
and  gr<Muuis  thereby  directed  to  be  divided  and  inclosed; 
and  on  the  29tb  NoPember^  1T70,  duly  made  and  exe- 
cuted their  award  in  writing  concerning  the  same,  which 
award  was  didy  enrolled  according  to  the  provimons 
of  the  act*  By  this  award,  the  commissioners  assigned 
unto  Robert  Carier^  and  his  successors,  f(ff  the  time  being 
rectors  of  fVadditighmm  cum  Smiierif^  as  follows: — 
Three  several  plots  or  parcels  of  ground,  oontslBing  to- 
gether 51  acres,  I  rood,  30  perches,  statute  measure, 
which  they  declared  to  be  in  lieu  of,  and  as  a  compensa- 
tion for,  aU  the  said  Robert  Carter's  ancient  gldi>e  lands 
and  r^ht  of  common  in  the  said  norik-emrri  somtk-cmrrf 
and  carr-side  pasture,  and  the  ace-Jield  in  Waddimgham 
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afbreeaid.    These  allotnients  were  figured  in  the  margin         lttS8. 
of  the  award  I  under  the  head  of  **  Waddingham  allot- 
nients," **  debe  allotment."    At  the  oondusion  of  the 
Waddingkam  allotmentSy  on  the  siatteendi  sheet  of  the 
award,  there  was  a  marginal  note  by  the  conmissiotters, 
m.  **  Here  end  the  Waddingham  allotments;**  and  im- 
mediately after  was  the  following  marginal   note,  vim. 
"  Snitterby  aHotments  begin  here.**     In  the  aixteenth 
sheet  of  the  award,  in  the  margin,  under  the  head  *'  SnU' 
terby  attotments,  allotment  to  the  rector  in  lieu  of  glebe,** 
the  cotimiissioners  assigned  to  the  said  Robert  Carter ^  as 
rector  of  Waddingham  cum  Snitterby^  two  several  plots 
or  parcels  of  ground,  containing   together  83  acres,  3 
roods,  32  perches,  which  they  declared  to  be  in  lieu  of  the 
glebe  lands  and  right  of  common  belonging  to  the  said 
Robert  Carter^  as  rector  as  aforesaid,  and  also  in  lieu  of 
an  ancient  inclosure  or  piece  of  glebe  land,  given  by  him 
in  exchange  to  John  Richardson,     The  commissioners 
then  assigned  to  the  said  Robert  Carter,  as  rector  of  Wad' 
dingham  cum  Snkterby,  five  several  plots  or  parcels  of 
ground,  containing  together  2i3  acres,  1  rood,  31  perches, 
statute  measure,  which  5SSS  acres,  1  rood,  81  perches, 
Quantity,  quriity,  and  situation  considered)  they  adjudg- 
ed to  be  In  lie^  of,  and  as  a  fliH  recompense  and  compen- 
sation for,  all  tile  tithes,  dues,  duties,  and  payments  belong* 
ing  to  the  «aid  Robert  Carter,  as  rector  aforesaid,  within 
the  open  fi^s,  common  pasture,  and  carrs  in  the  town- 
ships of  Snitterby  and  A  tier  by,  aforesaid.     The  commis- 
aioners  also  assigned  unto  the  said  Robert  Carter,  and  his 
successors,   rectors  of  Waddingham  cum  Snitterby,  one 
plot  or  parcel  of  ground,  containing  17  acres,  2  roods,  sta- 
tute measure,  which  (quantity,  quality,  and  situation  con- 
sidered) they  adjudged  to  be  equal  in  value  to  the  tithes 
of  the  ancient  inclosed  lands  in  Snitterby*    At  the  end  of 
the  Snitterby  allotments  was  a  marginal  note  by  die  com- 
mtssion^srs,  as  follows,  viz.     "  Here  end  Snitterby  aHot- 
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1828.        ments."    The  commissioners  then  assigned  unto  the  Rev. 
George  Jolland,  and  his  successors,  for  the  time  being 
rectors  of  AUerby  aforesaid,  a  certain  allotment  in  lieu  of 
glebe,  certain  allotments  amounting  together  to  125  acres, 
3  roods,  26  perches^  statute  measure,  which  (quantity,  qua- 
lity, and  situation  considered)  contained,  or  were  equal  in 
value  to,  two  full  fifteenth  parts  of  the  arable  fields,  com-, 
mon  pastures,  and  carrs,  in  ^/^^ri^  aforesaid;  and. they 
adjudged  the  same  to  be  in  lieu  of,  and  as  a  compensation 
fqr,  all  the  tithds^  dueS|  duties  and  payments  of  the  said 
George  Jolland,  within  the  said  arable  fields,  common 
pastures,  and  carr  grounds,  in  the  said  several  townships 
of  Atterby  and  Snitterby,  except  as  in  the  said  act  except- 
ed; and  also  certain  allotments  in  lieu  of  tithe  of  old  in-, 
closure   in  Atterby  and  Snitierby  aforesaid.     The  la^ds 
allotted  in  Snitterby,  under  the  act,  amounted  to  1533 
acres,  17  perches,  and,  deducting  the  allotment  for  the 
glebe,  33  acres,  3  roods,  32  perches,  there  remained  H99 
acres,  25  perches,  two-fifteenths  of  which  would  be  .199, 
acres,  3  roods,  32.  perches.     The  lands  allotted  as  afore- 
said to  the  rector  in  Snitierby,  amounted  to  223  .acres,  1 
rood,  31  perches,  leaving  an  excess  of  23  acres,  2  roods, 
9  perches,  above  the  199  acres,  3  roods,  22  perches.    The 
lands  allotted  in  the  township  of  IFaddingham,  under  the. 
act,  amounted  to  1281  acres,  1  rood,  36  perches,  and,  de- 
ducting the  allotment  Tor  glebe,  and  rector's  right  of  com- 
mon, 51  acres,  1  rood,  30  perches,  and  for  a  gravel  pit,  1 
acre,  2rpods,  there  remained  of  lands  in  that  township  1228 
acres,  2  roods,  6  perches,  two-fifteenths  of  which  would 
be  163  acres,  3  roods,  8  perches.    The  lands  allotted  in  the 
township  of  Atterby,  under  the  act,  amounted  to  846  ac^^s, 
3  ropds,  28  perches,  and,  deducting  the  allotment  for  glebe, 
13  acres,  there  remained  of  lands  in  that  township,  833 
acres,  3  roods,  28  perches,  two-fifteenths  of  which  would 
be  1 1 1  acres,  29  perches.     The  lands  allotted  to  the  rec- 
tor amounted  to  125  acres,  3  roods,  26  perches,  leaving  ap 
excess  of  14  acres,  2  roods,  37  perches,  beyond  the  111 
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acreS)  and  29  perches.    There  were  888  acres^  16  perches,         1829. 
allotted  to  proprietors  of  lands  in  Waddingham^  who  had       thorpf. 
no  allotments  made  to  them  in  Snitterby.    There  was  not       ^  <'• 

•^  Cooper. 

in  the  award,  any  order,  direction,  regulation,  or  deter- 
mination of  the  commissioners,  as  to  the  tithes  of  the  lands 
in  the  township  of  Waddingham^  inclosed  by  virtue  of  the 
act,  or  any  part  thereof,  unless  any  thing  above  stated 
amounted  thereto. 

One  of  the  witnesses  for  the  plaintifFin  error,  on  his  cross- 
examination,  stated,  that  the  land  which  the  rector  of  Wad- 
dingham  cum  Snitterby  had,  was  of  good  fair  quality,  and 
ky  together  convenient.  He  got  forty  acres  of  carr  land, 
much  better  than  the  uninclosed  land,  which  had  not  been 
mowed  for  seven  years. 

The  Lord  Chief  Justice  told  the  Jury  that  he  was  of  opin- 
ion that  the  matters  produced  and  given  in  evidence  by  the 
plaintiffin  error,  were  sufficient  to  entitle  him  to  maintain  his 
action.  The  Jury  found  a  verdict  for  him,  for  4/.  18^.  debt, 
damages,  one  shilling ;  whereupon  a  bill  of  exceptions  was 
tendered  to  and  sealed  by  his  Lordship.  The  questions  pro- 
posed for  the  consideration  of  this  Court,  now  were : — Whe- 
ther the  defendant  in  error,  as  rector  of  the  parish  and  parish 
church  of  Waddingham  cum  Snitterby ^  had  not  been  com- 
pensated for  all  tithes  payable  to  him  as  rector,  under  the 
inclosure  act  of  1769,  and  the  award  made  by  the  commis- 
sioners in  pursuance  of  the  act :  and  whether,  under  the  act 
and  award,  all  tithes  payable  to  the  defendant  in  error,  as 
rector,  were  not  extinguished :  and  whether  the  several  al- 
lotments and  compensations  which  the  rector  had  received, 
by  virtue  of  the  inclosure-act  and  award,  were  not  in  lieu 
of  all  tithes  payable  to  the  rector. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term,  when — 

Mr.  Brodrici  for  the  plaintiff  in  error,  submitted,  that 
sufficient  appeared  upon  the  face  of  the  award  to  satisfy  the 
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]B28.         Court,  that  the  rector  had  received  an  adequate  compen- 
sation for  the  tithes  in  Waddingham,  although  lands  in 
that  parish  were  not  expressly  awarded  to  be  aUoiftted  to 
hhn  in  lieu  of  such  tithes.    This  question  has  been  argu«- 
ed  before  the  Master  of  the  Rolls,  who  was  of  opinion  that 
the  award  operated  as  an  extinguishment  of  the  tithes  (a). 
Butin  Cooperr.  KPa/^er  (6),  where  an  action  was  brought  un« 
der  an  order  of  the  Lord  Chancellor  (c),  the  Court  oi  Kings 
Bench  held,  that,  under  the  award,  the  commissioners  had 
not  made  any  allotment  to  the  rector,  in  lieu  of  sueh  tithes, 
and  that  the  rector*s  right  was  reserved  to  him  by  the  aar- 
ing  clause  in  the  act;  and  Lord  Chief  Justice  Ahhoit  saidi 
that  chat  clause  was  not  adverted  to,  when  the  case  waa  be- 
fore the  Master  of  the  Rolls.   The  same  question,  however, 
has  been  raised  before  two  different  tribunals,  and  the  de- 
cisions are  contradictory  md  conflicting.     It  certainly  was 
the  object  and  intention  of  the  Legislature  in  passing  the 
act  in  question,  to  extinguish  all  tithes  in  WadeUngham^ 
and  to  give  the  rector  a  compensation  by  allotments  in  lieu 
thereof.     The  award  having  been  made  and  acquiesced  in 
by  the  rector  for  so  great  a  length  of  time,  every  intend-^ 
ment  must  be  made  in  its  favour.    A  Court  in  reviewing  the 
judgment  of  a  legitimate  tribunal,  is  bound  to  presume 
omnia  rite  ticia.     By  the  act  of  Parliament,  the  commis- 
sioners were  empowered  to  allot  such  parcels  of  the  ara- 
ble fields  and  common  pastures  within  the  township  of 
Sniiterby,  and  of  the  township  of  Waddingham,  as  should 
(quantity,  quality,  and  situation  considered)   contain,  or 
be  equal  in  value  to,  two-fifteenth  parts  of  the  titheable 
places  of  those  lands.     Now,  if  the  rector  obtained  his  two- 
fifteenths  of  both  these  townships,  it  was  immaterial  to  him 
where  those  lands  were  situate,  provided  that  in  quantity 
and  quality  they  were  a  full  compensation  for  the  tithea; 

(fl)   See    Cooper  ▼.   Thorpe,   I      6  Dowl.  &  Ryl.  dl. 
Swanst.  92.  (c)  See  2  Rusa^i,  78. 

(6)  4  Barn.  &  Cress.  36,  S.C, 
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and  the  deficieney  in  quantity  might  have  been  compensate  IS28. 
ed  for  by  the  quality.  BesideB,  if  the  rector  had  been  dis- 
satisfied with  the  award,  he  had  a  right  of  appeal ;  and,  as  he 
did  not  exercise  it^  it  must  be  assumed  that  he  was  satis- 
fied with  the  decision  of  the  commissioners.  Further^  the 
act  directs  that,  immediately  after  the  enrolment  of  the! 
awardt  all  manner  of  tithes  arising,  &c.,  within  or  out  of 
the  lands  directed  to  be  inclosed,  shall  cease  and  for  ever 
be  extinguished.  This,  therefore,  is,  of  itself,  a  complete 
bar  to  the  rector's  claim,  and  his  right  to  tithes  is  alto- 
gether destroyed.  But  it  is  said,  that  such  right  is  ve« 
served  to  him  by  the  saving  clause  in  the  act.  That  clause, 
however,  afiplies  only  to  persons  other  than  those  to  whom- 
allotments  or  compensations  should  be  made ;  and  if  the 
rector  has  had  an  allotment  in  lieu  of  the  tithes  in  H^acf- 
dtnghamf  be  comes  within  the  exception,  and  is  barred  by 
the  statute;  and  coupling  the  act  with  the  award,  it  is 
quite  clear,  that  the  latter  was  intended  to  operate  on  all  the 
tithes  in  the  parish  of  Waddingham,  and  if  the  saving 
clause  be  deemed  to  be  inapplicable  as  far  as  it  regards' 
the  rector,  the  decision  of  the  Master  of  the  Rolls  is  found- 
ed on  principle,  and  ought  to  be  confirmed. 

Mr.  Serjeant  Adanu,  contra. — The  commissioners  were 
bound  by  the  act  to  allot  to  the  rector  of  WeMmgkmH, 
hmda  in  Waddinghamj  in  lieu  of  his  tithes  there;  or,  in 
other  terms,  to  allot  to  him  lands  in  each  of  the  town* 
diipsy  in  lieu  of  his  tithes  in  each  respectively ;  for  they^ 
were  directed  to  allot  to  him  such  parcel,  or  parcels  of 
the  arable  fields,  common  pastures,  and  carrs  within 
the  township  of  Smiterbtfr  and  also  the  titheable  pat ts> 
of  tiie  township  of  Waidinghamj  as  should  (quantity, 
quality,  and  situation  considered)  be  equal  in  value  to  two« 
fifteenths  of  the  titheable  places  of  the  last-mentioned 
lands  and  grounds,  in  lieu  of  and  as  a  full  compensation 
for,  all  the  tithes  belonging  to  the  rector,  and  arising  vsithin 
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1828.         the  same  lands  and  grounds.    Now^  the  allotment  in  lieu 
of  tithe  having  been  made  for  the  tithes  of  the  town- 
ship otAtterbyand  Snitterby  only,  is  not  a  bar  to  the 
rector*6  claim  for  the  tithes  of  Waddingham;  and  the  allot- 
ment of  land  in  Waddingham  is  expressed  to  be  in  com- 
pensation of  glebe  and  right  of  common  only.    The  award, 
therefore,  not  containing  a  compensation  for  the  whole  tithe, 
is  not  such  as  the  act  required ;  and  the  existence  of  such 
an  award  is  a  condition  precedent  to  the  operation  of  the 
act  in  extinguishment  of  the  right  to  tithes.    As,  therefore, 
the  commissioners  have  omitted  to  make  any  allotment 
to  the  rector  in  lieu  of  his  tithes  in  the  township  of  Wad* 
dingham,  the  allotment  to  him  in  Snitterby  cannot  be  in- 
tended to  include  a  compensation  for  the  tithes  in  Wadding* 
ham;  for  otherwise  there  will  be  888  acres  of  land  allotted 
to  persons  in  Waddingham  who  had  no  allotments  made  to 
them  in  Snitterby,  and  for  the  tithes  of  which  the  rector  has 
not  received  any  compensation,  nor  any  allotment  in  respect 
thereof.     The  allotment  in  Snitterby  shews  that  it  was 
not  intended  to  be  a  compensation  for  all  the  tithes;  for,  if 
it  had  been,  it  should  have  consisted  of  364  acres,  whereas, 
in  fact,  it  only  consisted  of  223  acres,  and  the  quality  was 
not  so  superior  as  to  render  a  smaller  quantity  of  the 
one  equal  in  value  to  a  larger  quantity  of  the  other. 
Then,  if  the  rector  has  received  no  allotment  in  lieu  of  his 
tithes  in  Waddingham,  there  is  nothing  in  the  act  of  Par- 
liament to  bar  his  right.     Although  in  Cooper  v.  Thorpe, 
the  Master  of  the  Rolls  was  of  opinion  that  the  rector 
was  barred,  yet  it  must  have  arisen  from  the  circumstance 
that  the  saving  clause  was  not  adverted  to,  or  its  effect 
considered.     That  clause  saves  the  rights  of  all  persons 
^'  other  than  and  except  the  respective  persons  to  whom 
any  allotment  of  land  or  compensation  shall  be  made,  by 
virtue  of  that  act,  in  respect  of  the  interest  or  property, 
for  which  such  allotment  or  compensation  shall  be  made;" 
and,  as  the  award  gives  the  rector  no  allotment  or  compen- 
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Bc^iion  in  respect  of  his  estate  and  interest  io  the  tithes         1828. 
in  Waddingham,  his  right  to  them  is  saved^  and  he  is  con- 
sequently not  barred  by  the  statute. 

Mr.  Brodrict,  having  been  heard  shortly  in  reply, 

Tlie  Court  took  time  to  consider,  and — 

» 

Lord  Chief  Justice  Best,  on  this  day,  after  stating  the 
facts  found  by  the  special  verdict,  delivered  judgipent 
us  follows:— 

Any  compensation  for  the  tithes  of  Waddingham,  how- 
ever inadequate,  would  extinguish  the  right  of  the  de- 
fendant in  error,  because  the  amount  of  compensation  was 
to  be  decided  by  the  commissioners.  If  the  commissioners 
bad  erred  by  giving  too  little,  their  error  could  only  be  cor- 
rected by  an  appeal;  and  the  rector  for  the  time  being  hot 
having  appealed  to  the  sessions,  his  claim  and  those  of  his 
successors  would  have  been  for  ever  barred.  But  the  record 
states,  ''  that  there  is  not  in  the  award,  any  order,  direc- 
tion, regulation,  or  determination  of  the  commissioners,  as 
to  the  tithes  of  lands  in  the  township  of  fPaddinghamf  in- 
closed by  virtue  of  the  act,  or  any  part  thereof,  unless  any 
thing  above  stated  amounts  thereto.**  It  is  clear  that  no* 
thing  previously  stated  amounts  to  an  award  of  compen- 
satioa  for  any  of  the  tithes  of  Waddingham;  for  all  the 
allotments  are  made  as  compenr'ion  for  other  claims 
which  are  stated  in  the  award.  This  is  an  answer  to  the 
argument,  that  the  commissioners,  considering  the  situation^ 
quantity f  and  quality  of  the  land  allotted  to  tlie  rector, 
might  think  his  allotment  a  full  compensation  for  all  the 
rights  belonging  to  his  rectory.  We  have  been  asked  to 
presume  that  the  commissioners  must  have  awarded  com- 
pensation  for  these  tithes,  from  the  length  of  time  that  has 
elapsed,  during  which  no  tithes  have  been  claimed  for  the 
lands  in  IVaddingham. 

VOL.  II.  s 
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1828L  This  presumptbn  is  repelled  by  the  express  terms  of 

the  award.  It  is  perfectly  clear,  that,  if  a  claim  for  com« 
pensation  for  the  tithes  of  Waddingham  was  made  to  the 
commissionersi  such  claim  was  disallowed.  The  authori- 
ty the  act  gives  to  the  commissioners  is,  to  assign  and  al- 
lot to  Ifte  rector  such  parcels  of  lands  as  they  should  const- 
der  to  be  aftdl  satisfaction  of  his  different  rights*  All  the 
rights  to  be  compensated  are  enumerated.  The  commis- 
ndners  are  not  authorized  to  decide  what  rights  are  to  be 
compensated,  but  only  to  ascertain  the  amount  of  compen- 
sation for  the  rights  specified  in  the  act.  With  regard 
to  the  tithes  of  Waddinghinn,  the  Legislature  has  not  per- 
mitted the  commissioners  to  judge  what  compensation 
shall  be  made  for  them.  The  statute  says  the  compensa- 
tion for  these  tithes  shall  be  two-fifteenths  of  the  tithe- 
able  lands  in  Waddingham;  and  the  commissioners  have 
only  to  ascertain  what  {quality,  quantity ,  and  situation  con- 
sidered) amounts  to  two-fifteenths  of  the  titheable  lands  in 
this  township. 

The  commissioners,  not  having  made  any  compensation 
for  the  tithes  of  Waddingham^  must  either  have  rejected 
«  claim  which  they  were  directed  to  compensate,  or,  from 
inadvertence,  have  omitted  to  make  compensation  for  it. 
In  the  first  case,  they  have  exceeded  their  authority ;  in 
the  second,  they  have  omitted  to  do  what  they  were  ex- 
pressly recjuired  to  do.     In  either  view  of  the  case,  their 
award  is  vbid  as  to  all  such  interests  as  are  afiected  by 
their  exceeding  their  jurisdiction,  or  by  their  omission.    A 
party  is  not  concluded  by  not  appealing  against  a  nullity. 
It  is  probable  that  the  allotments  made  to  the  several 
owndrs  of  titheable  lands  in  Waddingham,  are  made  in  the 
same  proportion  as  they  would  have  been  if  an  allotment 
had  been  made  to  the  rector  for  tithes.   .  The  owner  of 
each  allotment  has  the  land  which  should  have  been 
awarded  to  the  rector  for  the  tithes  of  his  allotment.     If 
so,  the  only  effect  of  this  decision  will  be^  that  the  rector. 
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who  has  not  been  compensated  for  his  tithes^  will  have  the         1829. 
tithes,  and  the  hdd-owners,  who  are  to  pay  the  tithes,  will 
have  amongst  them  the  lands  which  should  have  been  al* 
lotted  to  the  rector  as  a  compensation  for  his  tithes.    But 
it  has  been  insisted,  thati  after  the  enrolment  of  the  award, 
all  tithes  shall  cease  and  be  extinguished.    If  there  were 
BO  other  clauses  in  the  act  to  control  the  terms  of  this 
section,  it  could  not  by  any  legal  construction  be  made  to 
extingubh  tithes  in  a  township  of  the  parish  of  which 
no  notice  is  taken.    As  to  the  tithes  of  that  township, 
it  is  no  award*      But    there  is  a  clause  which  saves 
the  rights  of  all  persons,  except  such  persons  to  whom 
compensation  shall  be  made  in  respect  of  the  interest  or 
property  far  which  such  campensaHon  shall  be  made.    If 
any  man  has  any  interest  or  property,  for  which  no  com- 
pensation is  made,  his  interest  is  reserved  to  him  in  the 
same  state  in  which  it  was  before  the  act  passed.    It  can- 
not be  argued,  that,  because  the  rector  has  compensation 
for  one  part  of  bis  rectory,  his  right  in  another  part  of 
Us  rectory,  ibr  which  it  is  clear  that  nothing  has  been 
allotted  to  him,  shall  not  be  protected  by  this  clause.   The 
clauses  are  consistent  with  each  other,  and  efiect  must  be 
^▼en  to  both.    Where  any  compensation  is  made,  and  the 
party  does  not  appeal,  he  cannot  afterwards  complain  of 
the  inadequacy  of  the  compensation,  and  his  rights  are  ex- 
tingubhed  by  the  first  clause.     If  property  be  omitted  out 
of  the  award,  it  is  not  touched  by  the  first  clause,  and  the 
rights  of  the  owner  are  saved  by  the  second.     This  we 
should  be  bound  to  hold,  even  if  our  decision  produced 
injustice;  for  we  cannot  reject  a  clause  in  the  act  which  is 
reconcileable  with  the  other  parts  of  it.     But  the  decision 
which  we  are  called  upon  to  pronounce,  accords  with  the 
justice  of  the  case  to  be  decided.     The  rector  ought  not 
to  be  deprived  of  tithes,  for  the  giving  up  of  which  he 
has  had  no  compensation.     Awards  made  under  acts  of 
Parliament  are  governed  by  the  same  rules  as  apply  to 

s2 
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1828.        awards  made  on  the  submission  of  indiriduals.    A  pri- 
^  vate  act  is  regarded  only  as  the  deed  of  the  parties  bound 

Tborpe  . 

V.  by  it;  and  when  such  an  act  appoints  arbitrators,  it  is  the 

submission  of  those  parties.  If  an  award  goes  beyond  the 
submission  to  the  arbitrators,  it  is  pro  tanto  void.  If  it 
omits  to  decide  on  any  thing  within  the  scope  of  the  submis- 
sion, the  interest  of  the  parties  remains  in  the  state  in  which  it 
was  before  the  award  was  made.  In  Ravee  v.  Farmer  (a), 
the  reference  was  **  of  all  matters  in  difference  :*' — it  was  held, 
by  the  CoMiioi  King^s  Bench,  that  the  parties  might,  after 
an  award  made  on  this  submission,  shew  that  there  were 
matters,  which,  not  being  brought  under  the  consideration 
of  the  arbitrators,  were  not  decided  by  them,  and  were  there- 
fore not  affected  by  the  award.  Indeed,  this  rule  is  not  con- 
fined to  awards;  for,  although  a  declaration  contains  counts 
under  which  the  plaintiff's  entire  demand  might  be  recover- 
ed, yet,  if  no  attempt  has  been  made  to  give  evidence  of  some 
of  the  claims,  they  may  be  recovered  in  another  action. 
This  was  decided  in  Seddon  v.  Tutop  (&) ;  and  that  decision 
has  been  confirmed  by  subsequent  cases  in  the  King*s 
Bench  and  Common  Pleas*  Upon  these  principles,  the 
defendant  in  error  is  entitled  to  maintain  his  action  for  not 
setting  out  the  tithes  at  Waddingham,  and  the  judgment 
of  the  Court  of  King^s  Bench  must  be — 

Affirmed* 

(a)  4  Term  Rep.  146.       (6)  6  Term  Rep.  607;  S.C.  1  Esp.  Rep.40K 
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MEMORANDA. 


IN  the  course  of  this  Term  ^rtx.  on  the  18th  November, 
James  Parke,  of  Lincoln's  Inn,  Esq.j  was  called  to  the 
degree  of  Seijeant-at-Law^  on  being  appointed  one  of  the 
puisne  Judges  of  the  Court  of  King's  Bench,  in  the  room 
of  Mr.  Justice  Hobroyd,  who  resigned  in  the  last  vacation. 
He  gave  rings  with  the  motto: — **  Tenaxjustiti€e,**  and 
took  hb  seat  in  Court  on  the  same  day. 

Shortly  after  the  Term^  Thomas  Denmanf  Esquire, 
Common  Serjeant,  received  a  patent  of  precedence. 


1828. 
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^ridmf,  IiONG  V.  PrUSTON. 

Nov.  7  th,       ^^ 

Id  an  action  for  I  HIS  was  an  action  of  assumpsit  for  the  breach  of  a 
w«!^??ofl*  warranty  of  a  horae.  At  the  trial,  before  Lord  Chief  Ba- 
iwne,  the  plain-  yon  Alexander,  at  the  last  Assizes  for  the  county  of  Nor^ 

tiff  failed  to  ^     '  ^ 

prorea  warran-  folk^  the  plaintiff  proved  that  he  had  purchased  the  horse 
of  sale/ butT  ^^  ^^  defendant,  and  paid  him  35/.  for  it.  That,  short- 
he'Sd'mwned  ^^  afterwards,  the  plaintiff  wrote,  to  the  fJefendant,  com- 
the  horse  to  the  plaining  of  the  unsoundness  of  the  horse,  but,  on  the  pro- 

defendant,  who 

stated  that  he  duction  of  the  letter,  its  terms  seemed  to  impute  an  un- 
wUhoui  preju-  souudness  after  the  sale  rather  than  before.  The  defend- 
dice,  but  he  af-   ^nt  returned  an  answer,  statins  that  he  had  never  warrant- 

terwards  used  it  ■ 

and  offered  to  ed  the  horse)  on  whidi  the  plaintiff  returned  it  to  him, 
person:— Ae/J,   and  he  immediately  ordered  it  to  be  sent  back  to  the  plain- 

h^retdrdJd  3fe  *^'  ^^'^^  "^^  ^^^-  ^^^  plaintiff  returned  it  to  the  de- 
original  contract  fendant  a  second  time,  when  he  stated  that  he  would  keep 

Jury  having  it  without  prejudice,  and  that  each  party  should  stand  on 
foMbe'puIndff;  ^^  ^^^  Hghts ;  but  it  appeared  that  the  defendant  after- 
for  the  sum  paid  wards  rode  the  horse  once  or  twice,  and  also  offered  it  for 

for  the  horse, 

the  Court  reftis-  sale  to  a  third  person.  The'  plaintiff  having  failed  in  prov- 
ing a  warranty,  the  Lord  Chief  Baron  left  it  to  the  Jury 
to  say,  whether,  under  the  circumstances,  the  defendant 
had  not  rescinded  the  original  contract  by  using  the  horse, 
and  offering  to  sell  it  after  it  had  been  returned  to  him  ft  se- 
cond time.  They  found  in  the  affirmative,  and  gave  a  ver- 
dict for  the  plaintiff,  for  3£f/.,  the  sum  he  paid  for  the 
horse.  Leave  however  was  reserved  to  the  defendant,  to 
move  the  Court  to  set  aside  the  v«rdiot  and  enter  a  non- 
suit, in  case  they  8ho^id  be  of  opinion  that  the  plaintiff, 
having  fjsiiled  to  establish  a  warranty  at  the  time  of  the 
sale,  was  not  entitled  to  recover, 

Mr.  Serjeant  fFilde,  now  applied  accordingly,  and  sub- 
mitted, that  as  the  plaintiff  had  failed  in  proving  a  wanranty 
of  the  horse  by  the  defendant,  either  before  or  at  the  time 
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of  the  sale,  he  could  not  be  entitled  to  recover ,  as  the  ac-  182& 
tion  was  founded  on  the  breach  of  such  warranty.  Be* 
sides,  the  defendant  sent  back  the  horse  to  the  pldntiff, 
immediately  on  its  being  returned ;  and  when  the  plaintiff 
sent  it  back  a  second  time,  the  defendant  was  not  bound 
to  return  it  again,  as  he  said  he  should .  keep  it  without 
prejudice,  and  that  each  party  should  stand  on  his  own 
rights*  If,  therefore,  the  defendant  could  have  sold  the 
horse  and  obtained  a  good  price  for  him,  it  would  not  on- 
ly have  been  for  the  plaintiff's  benefit,  but  prevented  any 
further  dbpute  or  litigation  between  the  parties ;  and  as 
the  defendant  knew  that  he  had  never  warranted  the  horse, 
he  did  not  rescind  the  original  contract  by  endeavouring 
to  sell  it,  nor  did  his  merely  using  it  once  or  twice  amount 
to  a  waiver  of  the  previous  bargain  or  sale. 

Lord  Chief  Justice  Best. — ^I  am  of  opinion  that  this 
question  is  e<Hickided  by  the  finding  of  the  Jury.  There 
can  be  no  doubt  but  that,  under  the  circumstances,  it  was 
properly  left  to  them  to  consider,  whether,  in  the  absence 
of  proof  of  a  warranty  by  the  plaintiff,  the  defendant  hod  not, 
by  his  own  acts,  rescinded  the  origiifal  contract  of  sale.  It 
was  proved,  that,  after  the  plaintiff  had  returned  the  horse 
to  the  defendant  a  second  time,  he  not  only  rode  it,  but  at- 
tempted io  sell  it;  he  thereby  exercised  acts  of  ownership 
over  it,  and,  if  he  had  consented  to  take  it  back,  there  can 
be  no  doubt  but  that  he  was  bound  to  refund  to  the  plain- 
tiff the  sum  he  had  originally  paid  for  it.  The  defendant, 
by  acting  as  he  did,  put  an  end  to  the  previous  bargain; 
and,  although  he  might  have  said,  that  the  horse  was  to 
be  k^t  without  prejudice,  yet  he  acted  otherwise,  as  he 
not  only  used  it,  but  actually  offered  it  for  sale. 

Mr.  Justice  Park. — ^The  question  was  most  properiy 
left  to  the  Jury^  whether,  independently  of  a  warranty, 
the  defendant  had  not  rescinded  the  original  contract  by 


S64  CASES  IN  MICHAELMAS  TERtt, 

1828.  using  the  horse,  and  actually  offering  it  for  sale  after  it 
had  been  returned  to  him  a  second  time  by  the  plaintiff*; 
and  their  verdict  appears  to  me  to  be  not  only  right,  but 
conclusive  of  the  question — 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
curring — 

Rule  refused. 


Saturday,      Egremont,  Earl,  Demandant;  ,  Tenant;  Vale  and 

^'      *  Crooke,  Vouchees  (a). 

One  of  two       jMIr.  Serjeant  Stephen,  on  a  former  day  in  this  Term, 

TOUCbeeS  be-  iii.  .1  ni-rrt  1 

came  insane  af-  moved  that  this  rccovery  might  pass  as  of  this  ierm,  al- 
cuted  a*  joinr'  t^o^g*^  **  ^^  intended  that  it  should  have  been  perfected 
warrant  of  attor-  in  Michc^lmos  Term,  18^6.     The  learned  Serjeant  found- 

ney,  but  before  ^  ^  ^  , 

the  perfecting  of  ed  his  motion  on  an  affidavit,  which  stated,  that  Vale,  one 
The'^Coun  air  of  the  vouchccs,  was  of  sound  mind  when  he  executed  the 
i.'toliUthe'^a't  w*"^^*^"*  of  attorney  in  1826;  that  shortly  afterwards  he 
lies  except  iiim.  became  a  lunatic,  and  that  he  was  still  insane;  and  the 

case  of  Lang,  demandant;  Lee,  tenant;  Woodhousef 
vouchee  (b),  was  referred  to,  for  the  purpose  of  shewing 
that  it  is  no  objection  to  the  passing  of  a  recovery,  that  the 
warrants  of  attorney  of  several  vouchees  are  given  on  se- 
parate pieces  of  parchment;  and  here,  although  the  war- 
rant of  attorney  was  executed  by  the  two  vouchees  jointly, 
and  one  of  them  had  since  become  a  lunatic,  it  was  no 
objection  to  the  passing  of  the  recovery; — or  the  difficul- 
ty might  be  obviated,  by  the  other  vouchee's  execut- 
ing a  separate  warrant  of  attorney  in  his  own  name  alone* 
It  was  also  sworn,  that  all  the  parties  were  alive  and  con- 

^a)  See  the  case  of  Walcott,  warrant  of  attorney  and  the  per- 

vouchee^  3  Bing.  423,  where,  the  fecting  of  the  recovery,  the  Court 

vouchee  having  become  insane  be-  would  not  allow  it  to  pass, 

tween  the  time  of  executing  the  (6)  1  Bos.  &  Pul.  31. 
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aenting  to  the  application,  with  the  exception  of  the         1828. 
lunatic.  ^■"'^' — ' 

ECRElfONT, 

Cur.  adv.  vuli.  Demondaut 

Lord  Chief  Justice  Best  now  referred  to  the  case  of 
Jameson^  plaintiff;  JFleicher,  deforciant  (a),  and  said,  that, 
as  one  of  the  vouchees  had  become  a  lunatic  since  he  exe- 
cuted the  warrant  of  attorney,  the  recovery  might  pass  as 
to  all  the  parties  except  him,  because,  if  he  had  continued 
of  sound  mind,  or  had  been  restored  to  reason,  he  might 
have  revoked  his  authority  at  any  time  before  the  recovery 
was  perfected;  and  he  cannot  be.  said  to  be  consenting  at 
the  time  of  its  passing. 

Fiat,  as  to  all  the  parties  but  the  lunatic. 

1827. 
(a)  Jamison,  Pkuntiff;  Flbtghbr  and  Wife  and  Others,  Defordaots.     Nov.  22nd, 

3/tR  Serjeant  Storks  moved  that  this  fine  might  pass,  notwithstanding  One  of  seven] 
one  of  the  deforciants  had  become  a  lunatic.  uTg^^b^e  fa!" 

sftne,  the  Court 
The  Court  ordered  it  to  pass  as  to  all  the  other  parties,  notwithstand-  ordered  the  fine 

ing  the  omission  in  the  proceedings  of  the  name  of  George  Evant,  he  |?  ^^  '1^^^ 

being  a  lunatic*.  notwithstanding 

the  omiMioo  of 
the  name  of  the 
*  Idiots,  Innaticsy  and  generaUy  all      Tened  by  an  averment  that  the  con-   lunatic  in  the 

persoos  of  weak  undcrstandfag  and  usors  laboured  under  any  of  those  dis-   procee^gs. 

non-sane  memory,  are   mcapable  of  abilities;  because}  the  record  and Judg- 

levying  lines  or  suffering  recoveries;  ment  of  the  Court  being  the  highest 

and  the  statute  de  mode  kvandi  Jbui  evidence  in  the  law,  the  conusors  must  ' 

ezpRsslydirecti,  that  persons  of  this  de-  be  presumed  to  have  been  capable  of 

scripiion  shall  not  be  permitted  to  levy  contracting  at  the  time.    The  same 

a  fine,  although,  if  they  be  aUowed  to  reasoning  applies  to  a  recovery. 

do  so,  the  fine  cannot  be  afterwards  re* 
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Saturday,  GuLi^Y  and  Others  t>.  The  Bishop  of  Exeter^  and 

^^^•»^-  DowLiNG,  Clerk, 

In  qvare  impe-  1  HIS  VEs  a  quare  impedU  (a).  The  pL^Qtiffs  were  de- 
fhe  ?e?e^danr^  wces  io  trust,  Milder  x)m  wUl  of  William  Slade  Gutty, 
in  support  of  the  deceasedf  and  claimed  tide  to  present  a  dark  to  the  reo 

claim  of  the  lat- 
ter to  present,     tory  of  Berrynarber^  m  the  county  of  DevoHt  under  a 

wu^^^lh^n"!  gru^  <lated  the  S9th  April,  1672,  to  LewU  Siemngs,  from 
it  appeuingtbat  ^^  Roieri  Uooc,  who  was  then  seised  in  fee  of  the  fourth 

he  waj  tenant  ' 

by  the  curtesy,  tum  of  the  advowson,  and  to  which  turn  the  avoidance, 

having  been  at  the  time  4>f  the  commencement  of  dii9  suiti  bebnged. 

utetftnhen""  The  defendant  DowUng  claimed  as  tenant  in  tail  under  <i 

ance,  his  testi-  j^ed  of  settlement,  executed  by  the  above-named  Robert 

mony  was  re- 
jected, although  Isaac,  on  his  marriage  with  one  EUzabeih  Skiffe,  in  1692. 

that^e°couid  They  had  issue  one  daughter,  who  became  seised  on  the 
have  no  in^rest  j^^|}^  ^f  j^^^  father  and  mother,  and  afterwards  married 

m  the  erent  of  ' 

the  suit,  his  one  HumpArey  Pike.  Pike  and  bis  wife  died,  leaving  one 
(if any)  having  Robert  Pike,  their  eldest  son,  who  intermarried  with  one 
tSK^xTonths  Rebecca  Lovering.  They  both  died,  leaving  Elizabeth^ 
^^ihe^atn-  ^^  ^^^  ^^  "^^^  DowUfig,  their  eldest  daughter,  and  Re- 
cy  happened—  bccca,  the  wife  of  ouc  Jokn  Creedy,  their  second  daughr 
op'negieci  or  '  ter,  their  heirs :  whereupon,  DowUng  and  his  wife,  in  right 
Ttto  tSrrix*  ^/^  «*/^»  *«^  Ci^^erfy  and  his  wife,  in  right  of  his  wife, 
months,  the  par-  became  seised,  and,  on  the  death  of  the  wife  of  John  Dowl- 

ty  originally  en-._  _  m    •,  t        i    n      t  111 

tiUed  has  still  a  $ng,  her  estate  descended  to  the  defendant,  as  her  eldest 
"Yn  Vdeed  Tf"^*  SOU  and  hetT-at-law,  who  now  claimed  to  present. 

1672,  by  which 

the  fourth  tum 

to  present  to  an  advowsonwa*  conveyed,  the  considerations  were  stated  lobe  "the  sum  of  twenty 

shillings  paid  to  the  grantor  by  the  grantee,  and  for  true  and  faithful  service  done  unto  the  former  by 

the  latter;  as  also,  for  divers  other  good  and  valuable  causes  and  considerations  him  (the  grantoi) 

thereunto  moving:" — Held,  in  the  absence  of  all  proof  of  fraud,  that  the  pecuniary  consideration 

(regard  being  had  to  the  date  of  the  deed)  must  be  presumed  to  be  a  valuaik  consideration. 

An  answer  in  Chancery,  by  a  mortgagor,  to  a  bill  of  foreclosure  filed  by  the  mortgagee,  is  not 
admissible  in  evidence,  the  mortgagor  having  conveyed  his  interest  in  the  estate  to  ano&er,  twen- 
ty years  before  the  answer  was  filed,  and  the  person  to  whom  the  estate  was  conveyed,  being  no 
party  to  the  mortgage,  or  to  the  proceedings  in  equity. 

(a)  See  the  pleadings  and  argu-     yeral  of  the  pleas,  and  to  amend 
ments  on  a  motion  to  strike  out  se-     the  declaration,  ante,  p.  105. 
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At  the  trial,  before  Mr.  Justice  Farhy  at  the  last  as- 
sises at  Exeter t  the  above-named  John  DowUng^  the  fa- 
ther of  the  defendant,  was  called  as  a  witness,  when  his 
testimony  was  objected  to,  as,  his  wife  being  seised  of  an 
estate  of  inheritance,  he  was  tenant  by  the  curtesy,  and 
had  an  immediate  interest  in  the  resolt  of  the  suit;  as,  if 
the  defendant  obtained  a  verdict,  the  witness  would  be 
entitled  to  a  writ  to  ibe  Bishop,  under  the  statute  of  JVesi^ 
minster  the  9nd,  c.  30,  and  claim  a  right  to  present  (a). 
The  learned  Judge,tbinking  the  objection  to  be  well  found- 
ed, excluded  Dawling*$  testimony.  The  defendant* 
amcHig  several  other  documents,  offered  in  evidence  a  bill 
and  answer  in  Chancery,  the  answer  purporting  to  have 
been  made  by  Robert  Iscmc,  and  put  in  to  a  bill  of  fore- 
closure filed  against  Isaac  by  one  Breere,  a  mortgagee, 
twenty  years  afler  the  conveyance  to  Stevings,  in  1672, 
under  which  the  plaintiffit  elaimed ;  but,  it  appearing  that 
Sievings  had  died  previously  to  the  answer  being  filed, 
and  be  b^g  no  party  to  the  proceedings,  the  learned 
Judge  refused  to  receive  it.  The  defendant  having  been 
confined  by  his  pleas  to  disputing  the  validity  of  the 
deed  of  1672,  which  was  in  fact  the  only  question  in 
the  cause,  pleaded  that  it  was  fraudulent  and  void  as 
against  subsequent  purchasers.  On  its  being  produced 
in  evidence,  the  consideratioas  were  stated  as  follows, 
eisr.  "  in  consideration  of  the  sum  of  twenty  shillings 
paid  to  Robert  Isaac  by  one  LetoU  Stevitigs,  and  for  true 
and  faithful  service  done  unto  the  said  Robert  Isaac  by 
the  said  Letois  Stevings;  as  also  for  divers  other  good 
and  valuable  causes  and  considerations  him  the  said  Ro* 
heri Isaac iherwnto  moving:"  whereupon  it  was  objected. 


1828. 

OULLY 

V. 

The  Bishop  of 

BxBTBR. 


(a)  By  that  Btatate,  the  Jadge 
■t  Nid  Priut  ha«  poiver  to  ^ve 
jodgmeot  immediately;  yet,  if  he 
do  not,  npon  the  return  of  the 


poitea,  judgment  may  be  given  by 
the  Court  to  which  the  return  is 
made.  Buller*!}  Nisi  Prios^  liy 
Bridgman,  7th  EdiU  124. 
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1828. 

OULLT 

The  Bishop  of 
Exeter* 


for  the  defendant^  that  the  deed  was  yoid»  being  without 
consideration^  and  fraudulent  as  against  subsequent  pur- 
chasersy  under  the  statute  27  Eliz,  c.  4.  The  learned 
Judge  left  it  to  the  Jury  to  say,  whether  the  considera- 
tion of  "  twenty  shillings/'  coupled  with  ''  true  and  faith- 
ful senricesy  and  other  good  and  valuable  considerations,** 
as  expressed  in  the  deed,  was  not  a  sufficient  considera- 
tion; and,  generally,  whether  the  instrument  was  fraudu- 
lent or  not.  He  also  left  it  to  them  to  consider,  whether 
the  subsequent  deed  of  settlement  made  by  IscMCg  on  his 
marriage  in  1692,  was  not  made  in  fraud  of  the  deed  of 
1672.  They  found  both  points  in  the  affirmative,  and 
gave  a  verdict  for  the  pkintiffii. 


Mr.  Serjeant  Merewether  now  applied  for  a  rule  nisi, 
that  this  verdict  might  be  set  aside  and  a  new  trial  grant- 
ed, and  submitted,  in  the  first  place,  that  the  testimony 
of  the  defendant's  father  was  improperly  rej^ted;  for,  al- 
though he  was  tenant  by  the  curtesy,  and  might  at  one 
time  have  had  an  interest  in  the  event  of  the  suit,  still 
that  interest  had  long  since  expired,  and  was  now  abso- 
lutely destroyed,  more  than  six  months  having  elapsed 
since  the  vacancy,  during  which  period  alone  he  had  a 
right  to  present.  Therefore,  the  record  in  this  cause 
could  never  be  used  in  evidence  either  for  or  against  him, 
as,  where  a  party  has  only  a  right'  to  present  to  a  fourth 
turn,  and  neglects  to  do  so,  it  is  more  than  probable  that 
a  century  would  elapse  before  any  interest  could  return 
to  him.  Besides,  caveats  had  been  duly  entered,  so  that 
all  his  rights  were  actually  and  to  all  intents  extinguished. 
Secondly,  although  the  answer  in  Chancery  by  Iscumc  was 
not  filed  until  some  years  after  he  had  conveyed  the  pur- 
party  to  Stevings,  yet,  as  Isaac  was  a  party  to  the  pro- 
ceedings as  well  as  to  the  mortgage  deed,  which  might 
have  been  executed  previously  to  the  grant,  the  answer 
ought  to  have  been  read,  particularly,  as  both  the  plain- 
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tiffs  and  defendant  claimed  nnder  Iscmc  alone;  and  al- 
though it  might  be  considered  as  res  inter  aUos,  yet 
as  Isaac  himself  was  the  mortgagor^  the  answer  might 
have  explained  the  nature  of  the  deed  of  grant  or  con- 
Teyance  to  Sievings,  or  shewn  that  the  mortgage  had  been 
made  previously  thereto.  Lastly,  the  deed  of  1672  was 
voidy  not  on  the  ground  of  the  inadequacy  of  the  consi- 
deration or  moral  frauds  but  because  there  had  been 
no  valuable  consideration.  It  is  clear  that^  on  principle, 
there  was  no  consideration  at  law  to  support  it,  and, 
being  without  consideration,  it  was  fraudulent  under  the 
statute  of  Elizabeth,  as  against  subsequent  purchasers. 
The  consideration  of  **  twenty  shillings"  was  merely  no- 
minal, and  was  so  considered  at  the  trial ;  and  although 
it  was  coupled  with  "  true  and  faithful  service  done,"  it 
would  be  too  much  now  to  assume  that  such  service  had 
ever  been  performed.  The  true,  nay,  the  sole  question  for 
the  consideration  of  the  Jury,  was,  whether  the  deed  of 
1673  was  granted  on  a  good  consideration,  and  not  whether 
the  subsequent  deed  of  settlement  of  1693  was  made  in 
fraud  of  the  former  deed.  That  instrument  was  void  upon 
the  bice  of  it  for  want  of  consideration;  and  the  Jury  were 
mis-led  by  having  their  attention  called  to  the  deed  of 
1692,  the  only  point  in  issue  between  the  parties  being 
the  validity  of  the  original  deed  of  conveyance  by  Isaac 
to  Stevings  in  1672.  No  parol  or  extrinsic  evidence  was 
admissible  to  set  up  that  deed,  or  affect  its  validity.  It 
never  appeared  to  have  been  acted  on,  and  the  party  con- 
veying considered  it  to  be  a  nullity,  and  given  without 
consideration,  as  twenty  years  afterwards  he  executed  an- 
other deed,  viz.  the  deed  of  settlement  on  his  marriage, 
which  had  the  effect  of  completely  defeating  or  annihilat- 
ing the  first.  In  Doe  d.  Otley  v.  Manning  (a),  it  was  held 
that  a  voluntary^settlement  of  lands  was  void  as  against  a 
subsequent  purchaser  for  a  valuable  consideration,   al- 


1828. 

GULLT 

V. 

TheBUhopof 

BXETSR. 


(a)  9  £ut,  59. 
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1828.        though  there  was  no  fraud  in  the  transaction:  and  in 
"     ^  Comyfin  Digest  (a)  it  is  said,  that  **  a  bargain  and  sales 

9.  far  dicers  eawses  and  consideroHons,  without  money,  is 

ExsTEs.  >^o^  good,  though  it  be  recited  by  the  indenture,  that  the 
bargainee  was  bound  by  recognizance  or  obligation  for  the 
bargainor.  So,  if  a  man  bargain  and  sell  land,  in  con* 
sideration  of  a  marriage  before  had,  or  sertnee  ehne,  it  is 
not  sufficient."  Now,  here,  it  did  not  appear  that  any  ser* 
vice  had  ever  been  done,  or  that  there  was  any  previous 
contract  by  the  party  to  perform  it,  which,  at  all  events, 
should  have  been  shewn.  As,  therefore,  the  pecuniary  con** 
sideration  of  twenty  shiUings  is  merely  nominal,  though 
coupled  with  other  good  and  valuable  considerations,  their 
meaning  is  vague  and  uncertain ;  and,  if  so,  the  deed  of 
167S  must  be  considered  as  a  mere  voluntary  deed,  and 
the  only  point  to  which  the  attention  of  the  Jury  ought 
to  have  been  directed  was,  whether  or  not,  upon  the  face 
of  it,  enough  appeared  to  shew  it  to  have  been  granted  on 
a  good  or  valuable  consideration. 

Lord  Chief  Justice  Best. — Two  objections  have  been 
raised  to  the  verdict  which  has  been  foond  for  the  plaintiflTs, 
and  in  support  of  the  application  for  a  new  trial.  The  first 
objection  is,  that  the  testimony  of  John  Dowling^  the  father 
of  the  defendant,  was  improperly  rejected.  But,  on  his  be* 
ing  tendered  as  a  witness,  it  appeared  that  he  was  tenaiit  by 
the  curtesy.  He  had  a  derivative  title  in  right  of  his  wife, 
who  claimed  to  be  seised  of  the  inheritance  which  descend- 
ed to  her  from  Robert  Isaac  under  the  deed  of  settlement 
of  1692,  under  which  the  fourth  turn,  to  which  the  defend- 
ant now  claims  a  right  to  present,  is  alleged  to  have  been 
conveyed.  The  proposed  witness,  therefore,  had  a  direct 
interest  in  the  result  of  the  cause.  If  the  party  claiming 
under  the  deed  of  settlement  had  a  right  to  present,  the 
defendant's  father  might  and  ought  to  have  presented 

• 

(fl)  Tit.  Bargain  and  Sale,  B.  11. 
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when  he  became  possessed  of  die  foutth  turn,  as  the  firuifs  1828. 
were  then  his;  for,  on  the  death  of  his  wife^  he  was  en*  gullt 
tided  to  hold  during  his  life,  as  tenant  by  the  curtesy.    It  *• 

The  Bishop  of 

is,  therefore,  unnecessary  to  consider  whether  the  record  Exkter. 
in  this  case  would  be  evidence  either  for  or  against  hiin« 
Besides,  if  the  plaintiffs  had  been  defeated  in  establishing 
their  right,  nothing  could  deprive  the  witness  of  his  right 
to  present.  Although  it  has  been  said,  that,  if  he  had 
any  interest,  it  has  long  since  ceased,  more  than  six 
months  having  elapsed  since  the  vacancy,  to  which  period 
his  right  to  present  was  restricted;  yet,  the  right  of  the 
party  entided  to  the  turn  would  not  be  barred  until  the 
bishop  had  taken  it  upon  himself  to  present.  It  is  only 
in  case  of  default  of  the  party  that  the  right  is  in  the 
bishop;  and,  if  he  do  not  present,  it  devolves  on  the 
archbishop  or  metropolitto,  and,  if  he  neglect  or  omit 
to  do  sOf  the  right  vests  in  the  King,  as  suprenie  p^* 
tron,  by  virtue  of  his  prerogative*  But,  as  neither  of 
these  parties  acted  strictly  on  their  rights,  the  witness  was 
not  prevented  from  presenting,  although  the  six  months 
had  elapsed  (a).  He,  therefore,  had  a  direct  interest  in 
the  event  of  the  suit,  and  was,  consequently,  most  proper- 
ly rejected.  Seecndly,  it  has  been  said,  that  the  deed  of 
167S  was  voluntary,  and  without  consideration,  and,  there-' 
ibre,  void  as  against  subsequent  purchasers.  In  the  case 
of  Doe  d.  Watson  v.  Routine  (d).  Lord  Mansfield  held, 
that»  in  (Mrder  to  render  a  voluntary  settlement  void  against 
a  subsequent  purchaser,  within  the  meaning  of  the  statute 
of  EUxabethf  it  must  be  covenous  and  fraudulent,  not 
voluntary  only;  and,  although,  in  the  subsequent  case  of 
Doe  d.  Oikp  v.  Manning,  it  was  decided^  that,  if  a  settle- 
ineM  of  lands  be  purely  voluntary  and  without  considera*- 
tion,  as  if  made  in  consideration  of  natural  love  and  affec* 
Hon,  it  is  void  as  against  a  subsequent  purchaser  who 


(a)  See  Watscm's  Clergyman's  Law,  drd  Edit.  113, 114. 

(bl  Cowp.  706. 
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1828.        claims  under  a  deed  made  for  a  good  and  valuable  coii' 
sideration;  yet,  the  ground  on  which  the  Court  there  de* 
cidedi  was,  that  the  law  would,  in  such  a  case,  infer  fraud 
ExETciu       upon  the  true  construction  of  the  statute,  as  the  law  alone 
is  to  judge  as  to  what  shall  be  fraud  and  covin  as  arising 
out  of  facts  and  the  intentions  of  the  parties.     Here,  how- 
ever, the  presumption  that  the  deed  was  founded  on  a 
mere  voluntary  consideration  fails,  as  it  is  in  part  found- 
ed on  a  pecuniary  consideration,  and  that,  too,  coupled 
with  **  true  and  faithful  service  done,  and  divers  other 
good  and  valuable  considerations.**    Although  the  latter 
words  may  be  treated  as  surplusage  or  mere  ornament,  yet 
there  was  no  evidence  adduced  to  shew  that  the  service 
had  not  been  performed,  or  that  there  were  no  other  good 
considerations  for  granting  the  deed.     If,  indeed,  the  sum 
of  tweniy'shillings,  as  expressed  on  the  face  of  the  deed, 
had  been  clearly  nominal,  as,  in  cases  of  small  sums,  viz. 
five  or  ten  shillings  now  usually  alleged  to  have  been 
paid  by  trustees,  or  in  like  instances,  it  might  not  have 
been  an  adequate  consideration ;  but,  considering  that  the 
deed  was  executed  more  than  one  hundred  and  fifty  years 
ago,  and  regard  being  bad  to  the  fluctuation  and  depreci- 
ation in  the  value  of  money  since  that  period,  it  would  be 
too  much  for  us  to  say  that  twenty  shillings  was  at  that 
time  nothing  than  a  mere  nominal  consideration,  or  that 
it  might  not  be  the  value  of  the  fourth  share  in  an  ad- 
vowson  from  which  the  purchaser   might  never  derive 
any  benefit.    It  has  been  further  said,  that,  if  a  person 
bargain  and  sell  land  in  consideration  of  a  service  done,  it 
is  not  a  sufficient  consideration ;  and  Comyns  Digest  has 
been  referred  to  in  support  of  that  position:  but  that 
learned  writer  does  not  lay  it  down  as  an  express  authority, 
or  that  it  was  his  own  positive  opinion,  for  he  states  it  un- 
der  a  semble,  and  refers  to  DalUsons  Reports  (a),  and  if 
the  case  cited  from  that  book  be  looked  at,  it  is  quite  clear 

(a)  Page  18. 
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Ibat  it  applies  to  mere  gratuitous  or  voluntary  serriceB^ 
which  are  not  the  subject  of  legal  obligation^  It  has  been 
further  said,  that  some  previous  contract  for  the  perform- 
ance of  the  service  should  have  been  shewn;  but  we  must 
now  presume  that  the  service  done  was  a  valuable  service, 
and  performed  on  an  adequate  consideration ;  and  that  the 
purparty  or  fourth  part  conveyed  by  the  deed  of  1672,  was 
an  equivalent  for  the  considerations  expressed  in  the  con- 
veyance. With  respect  to  the  answer  in  Chancery ^  I  am 
clearly  of  opinion  that  it  was  not  admissible  in  evidence,  as 
it  was  not  filed  until  twenty  years  after  the  mortgagor  had 
conveyed  the  purparty  to  Stevings,  and  it  did  not  appear 
that  Aaac  was  ever  in  possession  after  that  conveyance; 
and  as  the  object  of  the  answer  was  to  defeat  the  title  of 
the  purchaser  under  it,  there  was  no  pretence  for  its  being 
put  in. 


182d. 
Gully 

V. 

The  Biibop  of 

EXETEH. 


Mr.  justice  Burrough. — We  are  no  strangers  to  this 
tasCf  as  it  has  come  before  us  in  a  variety  of  shapes,  and 
the  only  issue  between  the  parties  from  the  first,  was,  in 
whom  the  title  was  vested,  so  as  to  give  a  right  to  present 
to  the  rectory  in  question.     I  am  clearly  of  opinion,  that, 
as  soon  as  it  appeared  that  the  party  tendered  as  a  witness 
on  behalf  of  the  defendant  was  tenant  by  the  curtesy, 
his  testimony  was  properly  rejected,  he  having  an  interest 
in  respect  of  the  property  claimed.     As  to  the  deed  of 
167S,  I  think  the  pecuniary  consideration  of  twenty  shil- 
lings amply  sufficient,  of  itself,  without  inquiring  into  the 
nature  of  the  service  done,  or  the  other  considerations  men- 
tioned in  the  deed.     It  is  enough,  if  there  be  an  apparent- 
ly substantial  consideration;  and  we  are  not  to  estimate 
the   value  of  money  one  hundred  and  fifty  years  ago. 
Twenty  shillings  might  have  been  a  considerable  sum  in 
those  days,  and  not  a  mere  nominal  consideration,  such  as  is 
now  introduced  into  deeds  as  having  been  paid  by  trustees 
and  others,  and  which  is  mere  matter  of  form.     With  re^ 

VOL.  II.  '  T 
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GULLT 
V. 

The  Bishop  of 

EXETEB. 


spect  to  the  answer  in  ChQncery^  there  was  no  pretenee 
for  receiving  it  in  evidence;  and ^  although  it  has  been  said 
that  the  question  as  to  the  deed  of  1672  was  improperly  left 
to  the  Jury,  yet  they  had  all  the  facts  before  them,  and  it 
is  impossible  for  us  to  say  that  they  have  not  exercised  a 
sound  discretion. 


Mr,  Justice  Gaselee. — 1  am  clearly  of  opinion  that 
there  is  no  ground  to  disturb  this  verdict.  As  to  the  rejec- 
tion of  the  witness,  he  was  actually  the  person  who  would 
be  entitled  to  present,  in  case  a  verdict  bad  passed  for  his 
son,  who  was  in  fact  the  only  real  defendant  on  the  record ; 
for,  although  he  claimed  title  to  present  under  the  set- 
tlement, yet,  as  his  father  was  tenant  by  the  curtesy,  the 
right  still  remained  in  him,  he  having  an  interest  during 
his  life.  Although  it  has  been  said,  that  the  six  months 
had  expired  during  which  the  witness  had  a  right  to  pre- 
sent, yet  if  a  living  come  to  a  bishop  by  lapse,  and  he  does 
not  take  advantage  of  it,  the  party  originally  entitled  may 
still  claim  to  present.  As  to  the  objection  raised  to  the  deed 
of  1672,  it  appears  to  me  that  the  sum  of  twenty  shillings 
therein  expressed,  was  not  a  mere  nominal  consideration, 
but  might  have  been  the  value  of  the  property  conveyed, 
and  this  may  be  inferred  from  the  order  in  which  it  stands. 
It  forms  the  prominent  and  leading  consideration;  and  this 
cannot  be  assimilated  to  a  deed  made  for  mere  natural  love 
and  affection;  and  although  it  is  coupled  with  service 
done,  and  other  good  and  valuable  considerations,  yet  it 
seems  to  be  the  primary  and  substantial  consideration: 
and  considering  the  time  when  the  deed  was  executed, 
and  that  only  a  fourth  part  of  the  advowson  was  conveyed, 
and  that  no  evidence  was  given  at  the  trial  of  its  then  an- 
nual value,  I  think  it  would  be  too  much  for  us  now  to  say 
that  there  was  no  adequate  or  valuable  consideration. 
With  respect  to  the  answer  in  Chancery  to  the  bill  of 
foreclosure,  as  it  was  not  filed  until  twenty  years  after  the 
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conveyance  to  Stevings,  such  answer  must  have  been  made         1828. 
about  the  time  of  the  deed  of  settlement  under  which  the      ^^7^' 

OULLY 

defendant  claims;  it  would,  therefore^  be  too  much  to  set  t;. 

it  up  in  opposition  to  such  a  conveyance,  when  the  instru-  exbter!  ° 
ment  appears,  on  the  face  of  it,  to  have  been  made  for  a  pe- 
cuniary and  other  good  and  valuable  considerations ;  and 
SievingSf  to  whom  the  purparty  was  conveyed,  was  no  party 
to  the  mortgage,  or  to  the  proceedings  in  the  Court  of 
Chancery.  Although  it  has  been  said,  that  the  only  question 
which  ought  to  have  been  left  to  the  Jury  was,  whether  or 
not  the  deed  of  1672  was  granted  on  a  good  or  valuable 
consideration,  yet  as  they  had  all  the  evidence  before  them, 
and  no  objection  was  raised  as  to  the  summing  up  or  direc- 
tion of  the  learned  Judge  at  the  trial,  we  ought  not  now 
to  interfere. 

Mr.  Justice  Park. — I  left  the  question  of  fraud  wholly 
to  the  Jury,  and  stated,  as  fully  as  possible,  every  material 
circumstance  from  which  fraud  might  be  presumed.  I 
confess  I  was  strongly  impressed  in  favour  of  the  plaintiffs; 
and  although  some  observations  to  that  effect  might  have 
escaped  me,  a  full  and  intelligent  special  Jury  felt  no  he- 
sitation in  delivering  their  verdict,  and  no  objection  was 
raised  as  to  the  mode  in  which  I  left  the  question,  as  to  the 
construction  of  the  deeds,  for  their  consideration,  although 
it  is  now  said  I  mis-directed  them  on  that  point. 

Rule  refused. 
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Saturday,  Samf  «    Samp 

Nov,  8/A.  OAME  V.  OAME. 

In  quareimpe-  Jl  HE  declAation  having  alleged  that  Roberts  died  seised 
tioiIiiMlS\*h't  ^"  ^^  of  the  advowson  of  the  rectory,  and  intestate,  and 
A.  died  seized     that,  after  his  death,  it  descended  and  came  to  his  four 

in  fee  of  an  ad- 
vowson, and  in-    daughters  and  co-heirs,  whereupon   their  husbandsi  in 

duccndedtohit  "g^t  of  their  Wives,  became  and  were  seised  of  the  same 
foiur  daughters   advowson:  and  that,  whilst  they  were  so  seised,  the  church 

and  co-heirs,  -^  . 

whereupon         became  vacant,  whereupon  it  belonged  to  the  husbandsi 

in  right  of  their'  1"  right  of  their  respective  wives,  to  present;  but  that  be- 

sciscd-^that,  ^^^^^  ^^^Y  ^*^  ^^^  agree  among  themselves  Jointly  to  pre- 
whUst  they  were  sent,  it  belonged  to  the  husband  of  the  eldest  daughter, 

so  seised,  the  i  i  .       -a     •       •   i        «i  .        .«  <•        » 

chuMh  hecame  and  his  Wife,  in  right  of  his  wife,  to  present,  for  the  vacant 
cawrthey'dw*  *""^*  being  the  next  and  first  avoidance  after  the  death 
h°*b**!?^  h^  of /Jofter^*;  whereupon  they  presented  accordingly:  that 
eldest  daughter,  the  first  tum  descended  to  the  son  of  the  daughter  of  the 
wi^,%resented;  eldest  daughter;  the  second  turn  to  the  son  of  the  second 
fowth "daughter  ^a^g^^^^ »  *he  third  tum  to  the  son  of  the  third  daugh- 
and  her  husband  tcr,  and  from  him  to  his  two  daughters;  and  the  fourth 
of  the  one-fourth  tum  to  the  SOU  of  the  fourth  daughter:  that  she  and 
ofand^in'uie'^*  her  husband  died  so  seised  o(the  same  one  fourth  part  of 
advowson,  after  her,  the  wife,  of  and  in  the  said  advowson;  after  whose 

whose  death  the 

fourth  part  de-  death,  the  same  purparty  or  fourth  part  descended  and 
son  and  heir  of  Came  to  Robert  Isaac,  as  son  and  heir  of  the  said  fourth 
Sjw*that~the     daug^^r,  and  under  whom  the  plaintiffs  claimed. 

seisin  of  the  lat- 
ter wascorrec:-  11*0,.  »^  •  «  .  ^  •    i    • 

ly  stated,  ai-  Mr.  Serjeant  Merewether,  moved  m  arrest  of  judgment, 

obJ^edjSn  ar-  ^"  ^^  grouuds  that  it  was  not  alleged  that  the  mother  of 
rest  of  jndg.       Robert  Isaac  was  seised  of  a  fourth  part  of  the  advowson 

ment,  that  it  ^  '^ 

was  not  alleged,  before  her  death,  as  it  was  merely  averred  that  the  advow- 
daughter  was      SOU  descended  to  the  four  daughters  of  Roberts,  and  that, 

part befo*reher^  *^®y  ^"^  ^^^'^  husbands  not  agreeing  jointly  to  present, 
death,  or  that      Jt  belonged  to  the  eldest  dauc^hter  and  her  husband,  in 

there  had  been  a      .  ^ 

previous  parti-    right  of  his  Wife,  to  present;  and  that  they  presented  ac- 
tion by  the  co- 
parceners. 
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cordingly.  That  presentment  was  made  on  the  first  ayoid- 
ance  after  the  death  of  Roberts,  and  it  is  no  where  stated 
that  the  fourth  daughter  became  seised  of  the  fourth  part 
of  the  advowson.  Neither  is  it  alleged  that  there  had 
been  any  previous  partition  by  the  four  daughters  and  their 
husbandsi  as  co-parceners^  but  merely  that  the  turns  to  pre- 
sent descended  to  them ;  and,  without  an  actual  partition, 
Robert  Isaac,  the  son  of  the  fourth  daughter,  could  not  be 
said  to  be  seised  of  a  purparty  or  fourth  part,  as  he  was 
seised  of  the  whole  jointly  with  the  other  co-parceners.  In 
the  Second  Institute,  it  is  said  {a), ''  By  the  common  law,  if 
an  advowson  descends  to  divers  co-parceners,  if  they  cannot 
agree  to  present,  the  eldest  sister  shall  have  the  first  turn, 
and  the  second  the  second  turn,  et  sic  de  ceteris,  every  one 
in  turn,  according  to  seniority;  and  this  privilege  extends 
not  only  to  their  heirs,  but  to  the  several  assignees  of  every 
co-parcener,  whether  he  hath  the  estate  of  them  by  convey- 
ance, or  by  act  in  law,  as  tenant  by  the  curtesy,  he  shall 
have  the  same  privilege  by  presenting  in  turns  as  the  sis- 
ters had ;  therefore,  albeit  the  co-parceners  do  make  com- 
position to  present  by  turn,  this  being  no  more  than  the 
law  doth  appoint,  expressio  eorum  quce  tacite  insunt  nihil 
operaiur;  therefore,  they  remain  co-parceners  of  the  advow- 
son, and  the  inheritance  of  the  advowson  is  not  divided : 
and  notwithstanding  this  composition  they  may  join  in  a 
quare  impedit,  if  any  stranger  usurp  in  the  turn  of  any 
of  them;  and  the  sole  presentation  out  of  her  turn  did  not 
put  her  sbter  out  of  possession,  in  respect  of  the  privity 
of  estate,  no  more  than  if  one  co-parcener  taketh  the  whole 
profits."  It,  therefore,  should  have  been  alleged  in  the  de- 
claration, that,  because  the  four  sisters  did  not  agree  jointly 
to  present,  the  fourth  or  youngest  became  seised  of  one 
fourth  part  of  the  advowson ;  that  she  afterwards  died 
so  seised  of  the  same  one  fourth  part;  and  that,  after  her 


1828. 


Gully 

V. 

The  Bishop  of 

EXBTER. 


(a)  Page  365. 
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1828.        death,  the  fourth  turn  descended  to  Robert  Isaac,  her 

GuLLT        ^^^  ^"^  ^^^^-     ^^^  declaration  therefore  cannot  be  sup- 
ported. 


V. 

The  Bishop  of 

EXETEIU 


Lord  Chief  Justice  Best. — As  it  was  alleged,  that,  after 
the  death  of  Roberts^  the  advowson  descended  and  came 
to  his  four  daughters  and  co-heirs,  the  wives  of  four  per- 
sons  named  in  the  declaration,  and  that,  whilst  they  were 
so  seised  in  right  of  their  wives,  the  church  became  va- 
cant, and  that,  the  four  co-parceners  not  agreeing  jointly 
to  present,  it  belonged  to  the  husband  of  the  eldest  daugh- 
ter, and  his  wife,  in  right  of  his  wife,  to  present,  and  that 
they  did  so;  that  the  first,  second,  third,  and  fourth  turns 
to  present,  descended  to  the  issue  of  the  four  daughters  re- 
spectively; and  that  the  fourth  daughter  died  seised  of  her 
one  fourth  part ;  and  that  after  her  death,  the  fourth  turn 
descended  to  Robert  Isaac,  as  her  son  and  heir — I  am  of 
opinion,  that  such  allegation  was  sufficient,  and  that  the 
seisin  of  Isaac  could  not  have  been  stated  otherwbe. 

Mr.  Justice  Gaselee. — The  advowson  descended  to 
the  four  daughters  of  Roberts,  as  co-parceners,  and  it  is 
averred,  that,  whilst  they  were  seised,  the  church  became 
vacant;  that  the  husband  of  the  eldest  daughter,  and  his 
wife,  in  right  of  his  wife,  presented  to  the  vacant  turn;  that 
the  fourth  daughter  died  seised  of  her  fourth  part;  and 
that,  after  her  death,  it  descended  to  Robert  Isaac,  as  her 
son  and  heir.  This  appears  to  me  to  be  the  correct  mode 
of  stating  the  seisin  o{  Robert  Isaac;  and  there  is,  conse- 
quently, no  ground  for  the  objection  raised  in  arrest  of 
judgment. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrough,  concur- 
ring— 

Rule  refused. 
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MacKIE  17.  Warren.  Saturday, 

--_  Nov,  Qth. 

J.  HE  plaintiff  obtained  judgment  against  the  defendant  The  Court  re- 
in this  suit,  for  262/.    He  some  time  afterwards  caused  him  ^^^  ^  f  *; 

'  charge  out  of 

to  be  apprehended  on  a  criminal  charge,  and,  having  kept  cutody  a  de- 
hnn  in  custody  from  Saturday  until  the  Monday  following,  under  a  co.  m., 
be  abandoned  the  charge ;  and  there  being  no  foundation  ^^^ SStlfen 
whatever  for  it,  he  paid  the  defendant  all  costs  arising  L"*^"7  'p?'!" 

,     '^  ,  .  .  ^   hended,  and  de- 

irom  his  apprehension  and  detention;  but,  immediately  on  tained  in  custo- 

his  being  set  at  liberty,  he  caused  him  to  be  arrested  on  a  thepiainUffon^a 

writ  of  capias  ad  satisfaciendum  founded  on  the  above  ^""gh'^*^  ^*^f. 

judgment,  under  which  he  was  now  detained  in  the  custo*  terjudgmentob- 

^  ,  tainedy  the  costs 

dy  of  the  sheriffs  oi London.    Under  these  circumstances —  of  the  defend- 
ant's apprehen- 
sion under 

Mr.  Serjeant  Ludlow  applied  for  a  rule  iim,  that  the  ^Wc**  the  piain- 

*^*  tiff  had  paid. 

defendant  might  be  discharged  out  of  such  custody,  and 
submitted,  that,  as  the  plaintiff  had  caused  tlie  defendant 
to  be  taken  and  detained  under  criminal  process,  from 
which  he  was  discharged,  on  the  ground  that  there  was 
no  foundation  for  the  charge,  it  must  be  considered  in 
law  as  a  discharge  and  satisfaction  of  the  original  debt, 
and  more  particularly  so,  as  the  plaintiff  had  the  defend- 
ant taken  into  custody  and  confined  by  his  own  tortious 
or  fraudulent  act,  and  he  thereby  precluded  himself  from 
obtaining  any  remedy  he  might  otherwise  have  resorted  to 
under  the  ca.  sa.  If  the  defendant  had  been  discharged 
out  of  execution  after  he  had  been  taken  by  virtue  of  that 
writ,  it  is  quite  clear  the  plaintiff  could  not  resort  to 
the  judgment  again,  or  charge  the  defendant's  person 
in  execution,  and  he  ought  to  be  equally  protected  after 
a  discharge  from  criminal  process.  It  was  formerly  doubt- 
ed, whether,  if  a  person  were  taken  in  execution,  and  set 
at  liberty  by  privilege  of  either  house  of  Parliament^  the 
party  at  whose  suit  such  execution  was  pursued  was  not  for 
ever  after  barred  and  disabled  from  suing  forth  a  new  writ 
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1828.        of  execution^  but  this  was  remedied  by  the  statute  2  Jac* 

Mackie        ^>  ^'  13y  s.  2.     Soy  if  a  person  taken  on  a  ca.  sa.  died  in 

V*  execution,  it  was  once  held,  that  the  plaintiff  had  no  fur* 

WARR£N» 

ther  remedy ;  but  that  difficulty  was  obviated  by  the  sta- 
tute 21  Jac.  1 ,  c.  24.  Although,  if  a  party  taken  on  a  ca. 
sa.  escape,  or  be  rescued,  the  plaintiff  may  sue  out  a  new 
execution ;  yet  that  cannot  apply  to  a  case  where  the  de- 
fendant has  been  taken  by  the  fraudulent  act  of  the  plain- 
tiff: and  here,  the  plaintiff  must  be  supposed  to  be  cog- 
nizant of  the  consequences  of  his  own  unlawiul  act,  the 
object  of  which  was  to  ke^p  the  defendant  in  custody  on  a 
charge  for  which  there  was  not  the  slightest  foundation, 
in  order  to  afford  the  plaintiff  an  opportunity  of  causing  the 
writ  of  ca,  sa,  to  be  executed,  under  which  the  defendant 
is  now  detained. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  this  application.  It  has  been  truly  said, 
that,  if  the  defendant  had  been  discharged  after  having  been 
arrested  on  a  ca*sa.,  he  could  not  have  been  taken  in  execu- 
tion again  for  the  same  debt;  but  that  can  only  apply  to  a 
case  where  he  had  been  regularly  taken  in  the  first  instance ; 
but,  if  there  be  an  irregularity  in  the  first  process,  a  de- 
fendant maybe  taken  on  a  second  writ;  and  here,  the 
plaintiff  has  been  punished  for  suing  out  the  criminal  pro- 
cess improperly  and  without  foundation,  as  he  has  paid  the 
defendant  all  the  costs  attending  his  caption  and  detention 
in  custody  under  it. 

Mr.  Justice  Park. — It  appears  to  me  that  the  plaintiff 
was  entitled  to  take  the  defendant  in  execution  under  the 
writ  of  cfl.  sa.f  not  only  by  law,  but  on  principle.  No  au- 
thority has  been,  or  indeed  can  be  referred  to,  to  shew  us 
that  he  is  entitled  to  his  discharge ;  for,  when  the  plaintiff 
found  that  he  had  caused  him  to  be  apprehended  and  de- 
tained wrongfully  in  the  first  instance,  he  made  amends  by 
the  payment  of  all  the  costs  attending  such  act. 
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Mr.  Justice  Gaselee. — The  true  principle  is,  that,  if  a        1828. 
party  once  regularly  charged  in  execution  be  discharged,       mackie 
he  cannot  be  afterwards  taken  for  the  same  debt ;  and  v. 

here,  if  it  could  be  shewn  that  the  plaintiff  caused  the  de- 
fendant to  be  apprehended,  for  the  sole  purpose  of  serving 
him  with  the  writ  of  ca.  sa»,  and  that  both  processes  were 
issued  at  the  same  time,  there  might  be  some  ground  for 
presuming  fraud ;  but  the  plaintiff  has  been  sufficiently 
punished  by  the  payment  of  the  costs  attending  the  de- 
fendant's detention  under  the  criminal  charge. 

Rule  refused. 


premise!  nn- 


Cox  V.  Bent  and  Others.  Mondmf, 

Nov.  lOM. 

J  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's  a  party  entered 

goods,  in  a  place  called  The  Newcastle  Brewery.     The  de-  JJ^,|^S^|JJJ. 

fendants  (among  several  other  avowries)  alleged  that  the  ^^^ '°  'fl^ee- 

plaintiff,  for  the  space  of  one  year  next  before  and  ending  at  a  certain  rent, 

on  the  25th  Mareh,  18S7,  and  from  thence  until  the  said  ^em^re  than 

time  when  &c.,  held  and  enjoyed  The  Newcastle  Brewery  ay«"»  but  paid 

'  •*   •'  ^  -^    no  rent     An 

as  tenant  thereof  to  the  defendants,  by  virtue  of  a  demise  account  wai  af- 
to  the  plaintiff  theretofore  made,  at  and  under  the  yearly  uvered  to  him 
rent  of  460/.,  payable  half  yearly,  on  the  25th  March  and  ^haS^JwiT^' 
29th  September^  and  that,  because  the  sum  of  450/.  of  the  with  half  a 
rent  aforesaid,  for  the  said  space  of  one  year,  ending  as  amountof which 
aforesaid,  was  due  and  in  arrear  from  the  plaintiff  to  the  p^ted,  but  ad- 
defendants,  they  well  avowed  the  taking,  &c.  mitted  that  half 

'J  o'  a  year  8  rent  wai 

Pleas  in  bar — non-tenuity  and  riens  en  arrere.  due,  and  named 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  the  last  the  account  was 

Aaozes  at  Stafford^  it  appeared  that  the  plaintiff  was  in  j^g)^!.!^]^,' 

the  occupation  of  the  premises,  which  he  held  under  a  ^a* »  y««^*y 

,  .     tenancy  might 

written  agreement  bearing  date  the  7th  December^  1824,  thereby  be  im- 
by  which  the  defendants,  as  executors  of  one    Ward,  uie landlord  had 
agreed  to  let  and  demise  the  brewery  to  the  plaintiff,  in  *  ^J***  *®  ^' 


2S2 
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^28^  consideratioB  of  the  yearly  rent  of  450/.,  and  of  the  cove- 
nants and  agreements  to  be  entered  into  by  the  plain- 
tiff in  a  certain  indenture  of  lease  to  be  executed  on  or 
before  the  29th  o{  September  then  next  ensuing,  and  which 
was  to  contain  a  covenant  by  the  defendants,  to  procure 
a  new  cooler,  and  be  at  the  expense  of  setting  it  up,  &c.  &c. 
It  also  appeared,  that  the  plaintiff  had  paid  no  rent,  but 
that  an  account  had  been  rendered  to  him  by  the  defend- 
ants' clerk,  in  which  the  first  item  was,  "  half  a  year's  rent 
250/.,"  upon  seeing  which,  the  plaintiff  said  that  it  had  been 
overcharged  25/.,  whereupon  the  clerk  altered  it  to  225/. 
There  were  several  other  items  in  the  accoiuit  to  which 
the  plaintiff  also  objected.  Under  these  circumstances, 
the  learned  Judge  was  of  opinion,  that,  as  the  plaintiff 
raised  no  objection  to  the  sum  alleged  to  be  due  for  rent, 
after  the  account  had  been  altered  by  the  clerk,  by  reduc- 
ing it  to  225/.,  it  amounted  to  such  an  assent  as  to  support 
the  avowry,  alleging  a  tenancy  from  year  to  year,  at  the 
yearly  rent  of  450/.,  payable  half  yearly,  although  the 
agreement  contained  no  stipulation  as  to  the  periods  at 
which  the  rent  was  to  be  payable.  The  Jury  according^ 
ly  found  a  verdict  for  the  defendants  on  that  avowry,  leave 
being  reserved  to  the  plaintiff  to  move  to  set  it  aside,  and 
that  a  verdict  might  be  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  there  was  not  sufficient  evidence 
to  support  the  avowry. 

Mr.  Serjeant  Russell  now  applied  accordingly,  and  sub* 
mitted,  that  there  was  no  evidence  of  a  demise  to  entitle 
the  defendants  to  distrain;  and  he  relied  on  the  case  of 
Dunk  V.  Hunter  (a),  where  it  was  held,  that  a  landlord 
has  no  right  to  distrain,  unless  there  be  an  actual  demise  to 
the  tenant,  at  a  fixed  rent;  and  that,  if  an  instrument  only 

(</)  5  Bam.  &  Aid.  322. 
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amoants  to  an  agreement  for  a  future  lease,  and  no  lease  1828. 
has  been  executed,  and  no  rent  paid  subsequently  to 
the  agreement,  the  landlord  is  not  entitled  to  distrain;  and 
Mr.  Justice  Bayley  referred  to  the  case  of  Morgan  d. 
Dowding  v.  Bissell  (a),  as  establishing  the  rule,  that,  al* 
though  there  are  words  of  present  demise,  yet,  if  it  can  be 
collected  on  the  face  of  the  instrument,  that  it  is  the  inten« 
tion  of  the  parties  to  give  a  future  lease,  it  shall  be  consi- 
dered an  agreement  only.  It  is  quite  clear,  that,  in  this 
case,  the  agreement  was  not  meant  to  operate  as  a  present 
demise;  and  although  in  Knight  v.  Bennett  (6),  where  a 
party  entered  on  a  farm  under  an  agreement  for  a  lease, 
for  a  term  of  years,  and,  although  the  time  of  paying  rent 
was  settled,  it  did  not  appear  what  the  amount  was  to  be, 
and  the  lease  was  never  executed,  the  Court  held,  that  the 
landlord  might  distrain ;  yet  there,  the  tenant  occupied  ac* 
cording  to  the  terms  of  the  proposed  lease,  and  paid  a  cer- 
tain  rent  for  two  years;  whilst  here,  the  plaintiff  had  paid 
no  rent,  but  merely  assented  to  a  certain  item,  as  altered 
by  the  defendant's  clerk,  in  a  disputed  account :  nor  did  it 
appear  on  the  face  of  the  agreement  itself,  that  the  rent 
reserved  was  to  be  payable  half-yearly. 

Lord  Chief  Justice  Best. — As  the  plaintiff  assented  to 
the  alteration  made  by  the  defendant's  clerk,  as  to  the 
amount  of  the  sum  due  for  the  half  year's  rent,  I  am  of 
opinion,  that  it  was  evidence  from  which  a  tenancy  from 
year  to  year  might  be  implied,  and  consequently  that  this 
caae  falls  within  the  principle  established  in  Knight  v. 
Bennett. 

Mr.  Justice  Gaselee. — I  thought,  at  the  trial,  that,  as 
the  plaintiff  raised  no  objection  to  the  alteration  made  by 

(a)  3  Taunt.  65.  (b)  3  Bing.  361 ;  5.  C.  1 1  B.  Moore. 
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1828.  the  defendant's  clerk  as  to  the  amount  of  the  sum  due  for 
the  half  year's  rent,  which  constituted  the  first  item  in  the 
account,  it  was  equivalent  to  a  payment  of  rent,  and  was  of 
itself  sufficient  to  raise  a  presumption  of  a  tenancy  from 
year  to  year. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouqh,  concur- 
ring— 

Rule  refused. 


Mond^,  Pl^OCTOR  V.  BrAIN. 

Nov,  lOM. 

It  u  the  duty  of  -■-  HIS  was  an  action  of  assumpsit.    The  first  count  of 

»  •f"^  ^"^f "  *^^  declaration  stated — That,  in  consideration  that  the  plain- 

Ltrndum,  to  tiff*,  at  the  special  instance  and  request  of  the  defendant, 

dpi?oniy  £e  would  retain  and  employ  the  defendant,  as  a  broker,  to 

^s^piw:hMed  Purchase  for  the  plaintiff  divers  large  quantities  of  wines 

for  him,  in  ad-  and  Spirits,  for  certain  reasonable  commission  and  reward 

ditiontohiioom-  , 

misBiou,  and  the  to  be  paid  by  the  plaintiff*  to  the  defendant  in  respect 

avOT^in  an"^  thereof,  he,  the  defendant,  undertook  and  faithfully  pro- 

!!mwif*^hat  ™*®^  th®  plaintiff  to  charge  him  the  cost  price  of  all  such 

the  broker  had  wines  and  Spirits  as  he,  the  defendant,  should  from  time  to 

greater  price  time  purchase  for  the  plaintiff.     The  plaintiff  then  aver- 

wb^'whicirthe  '®^'  *^^*  ^®  employed  the  defendant  as  such  broker,  and 

piuntiff  had  that,  although  he  did  purchase  on  account  of  the  plaintiff, 

that  it  wai  luf-  divers  large  quantities  of  wine  and  spirits,  to  wit,  &c.,  and 

iuch'aYeriment,  although  the  cost  price  of  the  said  wines  and    spirits 

to  produce  a  ^^  amounted  to  a  certain  large  sum  of  money,  to  wit,  &c.,  yet 

tied  account  that  the  defendant,  not  regarding,  &c.,  but  contriving,  &c., 

partiet,by  which  did  not  noT  foould  charge  the  cost  price,  but,  on  the  con- 

the*''*rin^i**^'  trary,  charged  a  much  larger  and  greater  price,  by  which 

had  paid  more  the  plaintiff  was  obliged  to,  and  actually  had  paid  a  much 

than  the  amount  '^         ,  .  s  tr 

of  the  orer-  larger  price  than  the  cost  price. 

chargeti  al- 
though on  the 

whole  aooounti  and  when  the  balance  at  a  kubteqtient  period  wai  •truclcy  the  principal  was  indebted 
to  the  broker  in  a  nun  for  exceeding  tuch  over- charge*. 
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The  second  count  stated,  that  the  defendant  undertook  to         1328. 
charge  the  plaintiff  for  such  wines  and  spirits  as  he  purchas-       proctor 
cd  on  his  account,  as  cheap  a  price  as  he  himself  from  time  *'* 

to  time  should  pay  for  them,  but  that  he  charged  a  greater 
price,  which  the  plaintiff  had  been  obliged  to  pay« 

To  these  were  added  the  common  money  counts. 

The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 
hall,  at  the  Sittings  after  the  last  Term,  it  appeared  that 
the  defendant  was  a  sworn  broker  of  the  city  of  London, 
and  the  bond  given  by  him  for  the  due  performance  of  his 
office  as  such,  according  to  the  statute  6  Anne,  c.  16,  s. 
4(a),  was  given  in  evidence.  The  plaintiff  also  proved, 
that  he  employed  the  defendant,  as  such  broker,  to  make 
large  purchases  of  wines  and  spirits  for  him,  and  that  he 
had  charged  higher  prices  than  he  had  paid  for  them,  in 
addition  to  his  connnission,  and  which  over-charges  were 
made  in  the  year  1825,  and  the  month  of  January^  1826. 
It  further  appeared  that  there  was  a  current  account  be- 
tween the  plaintiff  and  defendant,  from  1825  to  1827;  and 
a  book  or  ledger  was  put  in  by  the  plaintiff,  by  the  entries 
in  which  it  appeared,  that,  at  the  close  of  the  year,  1825, 
there  was  a  balance  against  him  to  the  amount  of  785/. ; 
that,  in  the  course  of  the  year  1826,  payments  were  made 
by  the  plaintiff  to  the  defendant,  in  cash  and  bills,  to  the 
amount  of  2,072/. :  but  that,  at  the  end  oi  December,  in  that 
year^  there  was  still  a  balance  against  him  of  359/.  On 
this  proof,  it  was  contended  for  the  defendant,  that  the 
plaintiff  must  be  nonsuited,  as  he  had  alleged  in  his  decla- 
ration, that  he  had  employed  the  defendant  as  his  broker, 

(a)  By  which  it  is  enacted, "  that  dermen  of  the  said  city,  for  the 
all  persons  who  shall  act  as  bro-  time  being,  under  such  restric- 
kers  inthin  the  dty  of  London,  tions  and  limitations  for  their 
and  liberties  thereof,  shall  from  honest  and  f^ood  behaviour  as  that 
time  to  time  be  admitted  so  to  do  Court  shall  think  fit  and  reason- 
by  the  Court  of  Mayor  and  Al-  able.'* 
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1^^^  to  buy  for  commission,  and  that  the  defendant  had  pro- 
mised to  supply  him  at  the  cost  price,  but  had  charged  a 
higher  or  greater  price  than  the  cost  price,  which  the 
plaintiff  had  been  obliged  to  and  hctd  actufiUy  paid  to  the 
defendant ;  and  there  was  no  evidence  of  such  payment,  in* 
asmuch  as,  the  defendant  not  having  claimed  of  the  plain- 
tiff the  balance  which  was  due  on  the  whole  account,  the 
plaintiff  could  not  be*  said  to  have  overpaid  the  defend- 
ant on  the  previous  items;  and  as  the  plaintiff  might  de- 
duct the  amount  from  the  balance,  if  the  defendant  claim- 
ed it  of  him,  it  could  not  amount  to  payment.  For  the 
plaintiff,  it  was  insisted  that  the  balance  of  785/.,  owing  by 
him  to  the  defendant,  at  the  close  of  the  year  1825,  had 
been,  in  point  of  law,  extinguished  by  the  payments  made 
in  1826,  which  were  shewn  to  have  exceeded  2000/., 
according  to  the  well  known  principle,  established  in  Clay- 
tons  case  (a),  and  since  universally  recognized  and  adopted, 
that,  in  the  absence  of  a  declaration  by  either  debtor  or 
creditor,  as  to  the  application  of  indefinite  payments,  the 
law  made  the  appropriation  according  to  the  priority  in 
which  the  debts  were  incurred,  and  that,  if  any  other  appro- 
priation were  to  be  made,  it  was  incumbent  on  the  creditor 
to  declare  his  intention  at  the  time  of  payment.  His  Lord- 
ship refused  to  nonsuit  the  plaintiff,  he  being  of  opinion, 
that  the  sum  of  2,000/.  paid  by  him  in  the  course  of  deal- 
ing with  the  defendant  in  1826,  might  be  applied  in  liqui- 
dation of  the  particular  items  proved  to  have  been  over- 
charged by  the  defendant  in  1 825,  and  January  1826;  and 
he  said,  that,  if  the  defendant  considered  it  to  be  unjust,  he 
might  either  apply  to  a  Court  of  equity,  or  to  this  Court, 
to  stay  execution  until  the  real  balance  could  be  ascertain- 
ed. The  Jury  found  a  verdict  for  the  plaintiff  for  119/. 
the  amount  of  the  prices  proved  to  have  been  over-charged, 
leave  being  reserved  to  the  defendant  to  move  to  set  aside 

(«)  1  Mcriv.  605. 
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the  Terdict  ami  enter  a  nonsuit,  in  case  the  Court  should         l^^- 

be  of  opinion,  that  the  account  produced  in  evidence  was  proctor 
not  sufficient  to  establish  the  allegation  of  payment  in  the  ^- 

declaration* 

Mr.  Serjeant  Tculdy  now  applied  accordingly,  and  sub* 
mitted  that  the  plaintiff  had  produced  no  evidence  of  the 
payment  by  him  to  the  defendant  of  a  higher  price  than 
the  cost  price,  as  alleged  in  the  special  counts.  The  prin- 
ciple established  in  Claytorts  case,  and  which  was  recog- 
nized and  adopted  in  Bodenham  v.  Purchas  (a),  does  not 
apply  to  the  present,  as  the  balance  of  account  was  al- 
ways against  the  plaintiff;  and,  as  it  was  merely  struck  at 
the  end  of  each  year,  it  was  one  continuing  account;  and 
as  Mr.  Justice  Bayley  said,  in  Bodenham  v.  Purchas^ 
''  where  the  accounts  are  treated  as  one  entire  account 
by  all  parties,  the  rule  does  not  apply."  Here,  there 
has  been  no  actual  settlement  between  the  parties  from 
the  time  of  the  first  employment;  and  until  the  plaintiff 
had  paid  the  balance  due  to  the  defendant,  the  latter  might 
either  have  deducted  the  over-charges,  or  allowed  the 
plaintiff  to  set  them  off;  and  the  case  of  Goddard  v. 
Cojc  (i),  established  the  principle,  that,  where  there  are 
several  demands,  the  party  ))aying  may,  ai  the  time  of 
paymeni,  apply  the  money  to  which  debt  he  thinks  pro- 
per^  but  that,  if  he  does  not  do  so,  the  receiver  may  ai)ply 
it  as  he  pleases.  So  in  Bloss  v.  Cutting  (c),  where  the 
defendant  owed  money  on  two  bonds,  and  paid  money  on 
account,  but  gave  no  directions  to  which  of  the  bonds  he 
would  have  it  applied,  it  was  determined  that  the  plain- 
tiff had  the  election. 

The  Court  most  strongly  recommended  that  the  account 
between  the  parties  should  be  referred  to  an  arbitrator, 
aa  the  plaintiff  would  be  prejudiced  by  the  delay  which 

(«)  2  Barn.  &  AW.  45.  (b)  2  Sir.  1 194.  (c)  lb,  w. 
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1828.  tnust  necessarily  arise  by  proceeding  in  a  Court  of  equityi 
and  that  the  judgment  and  execution  for  the  sum  found 
by  the  Jury  might  be  stayed  until  the  amount  should  be 
ascertained:  but  the  defendant  having  refused  to  accede 
to  these  terms — 

Lord  Chief  Justice  Best  said^  that  he  felt  much  sui^- 
prised,  at  the  trial,  that  the  defendant  should  have  allow- 
ed the  question  to  come  before  the  public.     The  plaintiff* 
employed  him  in  his  character  of  broker,  to  make  pur- 
chases on  his  account,  and  the  defendant  undertook  to 
charge  him  only  the  cost  price  of  the  articles  purchased. 
Indeed,  he  was  bound  to  do  so,  as  one  of  the  regulations 
in  the  bond  given  by  the  defendant  to  theCourt  of  ^/idrr- 
men  for  the  due  performance  of  his  oflSce  as  broker,  in 
pursuance  of  the  statute  6  Anne,  c.  16,  s.  4,  was,  that  "  no 
broker  shall  demand,  receive,  or  take,  any  larger  sum  of 
money  than  the  amount  of  the  usual  brokage  or  commission  ;*' 
and  he  is  bound  to  purchase  at  as  cheap  a  rate  as  he 
can;  and  if  he  fails  in  either  of  these  particulars,  he  is  im- 
mediately liable  to  an  action  at  the  suit  of  his  principal. 
It  was  clearly  proved  at  the  trial,  that,  in  the  year  1825, 
and  the  commencement  of  1836,  the  defendant  charged 
the  plaintiff  higher  prices  than  he  purchased  the  wines 
and  spirits  for,  varying  in  some  instances  from  Id.  to  3d. 
per  gallon,  and  in  others  from  3/.  to  3L  per  pipe.     In 
every  one  of  these  instances  the  defendant  violated  his 
duty  as  a  broker;  and  the  plaintiff  was  no  party  to  these 
illegal  transactions.     I  am,  therefore,  of  opinion,  not  only 
that  the  Jury  have  found  a  proper  verdict,  but  that  there 
is  no  ground  to  disturb  it,  either  at  law  or  in  equity. . 

Mr.  Justice  PARK.-^This  case  has  been  moved  on  the 
ground  that  this  is  a  £iir  account  between  the  parties, 
whereas,  the  overcharges  made  by  the  defendant  were 
founded  in  fraud,  and  the  plaintiff  is  consequently  entitled 
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to  recover  on  the  special  counts  of  the  declaration.  The 
allegation  of  the  payment  of  the  greater  price  may  be 
considered  unnecessary^  as  the  basis  of  the  action  is  the 
defendant's  having  charged  the  plaintiff  a  higher  price  fojr 
the  wines  purchased  for  himi  than  the  cost  price. 


1828. 


PllOCTOR 
V. 

Brain. 


Mr.  Justice  Burrouoh. — The  defendant  has  not  only 
violated  his  contract  with  the  plaintiff,  but  rendered  him- 
self amenable  to  an  action  at  his  suit,  in  every  instance 
where  he  charged  him  more  than  the  cost  price. 

Mr.  Justice  Gaselbe. — ^The  only  real  question  is  the 
amount  of  the  damage  the  plaintiff  has  sustained  by  tbe 
over-charges  in  question.  That  the  defendant  has  bro- 
ken bis  contract  repeatedly  there  can  be  no  doubti  and 
he  might  either  have  been  indicted  for  a  fraud,  or  for  hav- 
ing obtained  the  plaintiff's  money  under  false  pretences. 

Rule  refused. 


Hen  MAN  V.  Dickenson. 

Jl  HIS  was  an  action  by  the  plaintiff,  as  the  indorsee, 
against  the  defendant,  as  the  acceptor  of  a  bill  of  exchange. 
The  declaration  alleged  that  one  George  Potter,  on  the 
£9th  February 9 1828,  made  his  bill  of  exchange  in  writing, 
bearing  date  the  day  and  year  aforesaid,  and  directed  it 
to  the  defendant,  requesting  him,  three  months  after  the 
date  thereof,  to  pay  to  Potter,  or  his  order,  the  sum  of 
49/L  17«.  Qd.,  for  value  received.  The  plaintiff  then  aver- 
red, that  the  defendant  accepted  the  bill,  and  that  Potter 
indorsed  it  to  him  the  plaintiff. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 
liaU,  at  the  Sittings  after  the  last  Term,  on  the  production 
of  the  bill,  the  date  appeared  to  have  been  altered,  and 


Monday, 
Nov,  lOM. 
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the  indorsee 
against  the  ac- 
ceptor of  a  bill 
of  exchang!9, 
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to  have  been 
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is  incumbent  on 
the  indorsee  to 
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made  previously 
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ment, or  before 
the  bill  was 
parted  with  by 
the  drawer. 


VOL.  II. 
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Dickenson. 
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1838.        the  wife  of  Potter ,  the  drawer,  having  been  called  to  prove 
„  the  circumstances  under  which  the  alteration  was  made. 

Hen  MAN  ' 

V'  she  stated  that  tHe  bill  was  originally  dated  and  drawn  on 

the  S2d  February^  and  that  it  was  accepted  by  the  de- 
fendant on  that  day.  That,  about  a  week  afterwards,  her 
husband  altered  the  date  in  her  presence,  from  the  it2dL 
to  the  ^th  of  February; — when  it  was  objected  for  the 
plaintifPy  that  she  was  incompetent  to  prove  this  fact,  as 
it  would  tend  to  criminate  her  husband  by  shewing  that 
he  had  been  guilty  of  a  forgery.  His  Lordship  was  of 
opinion  that  it  was  incumbent  on  the  plaintiff  to  prove  that 
the  alteration  was  made  before  the  bill  was  parted  with 
by  the  drawer,  or  previously  to  its  having  been  indorsed 
by  him  to  the  plaintiff;  and  no  evidence  having  been  ad- 
duced to  that  effect,  the  Jury  found  a  verdict  for  the  de- 
fendant, leave  being  reserved  the  plaintiff  to  move  to  set 
it  aside^  and  that  a  verdict  might  be  entered  for  him,  in 
case  the  Court  should  be  of  opinion  that  the  holder  of  a 
bill  with  an  altered  date  is  not  bound  to  shew  that  the  al- 
teration was  made  before  it  was  sent  into  the  world,  or  ne- 
gotiated. 

Mr.  Serjeant  Taddy  now  applied  accordingly. — The 
wife  of  the  drawer  was  at  all  events  an  incompetent  wit- 
ness, to  shew  that  the  date  of  the  bill  had  been  altered  by 
her  husband  after  the  acceptance  by  the  defendant,  ac- 
cording to  the  principle  established  in  the  case  of  The 
King  v.  The  Inhabitants  of  CUviger  (a),  viz.  that  a  hus- 
band and  wife  cannot  be  permitted,  from  a  principle  of  pub- 
lic policy,  to  give  any  evidence  that  may  even  tend  to  crimi- 
nate each  other;  and  that  the  objection  is  not  confined 
merely  to  cases  where  they  are  directly  accused  of  a  crime; 
but,  even  in  collateral  cases,  if  their  evidence  tends  that 
way,  it  cannot  be  admitted.     That  was  a  case  of  settle- 

(a)  2  Term  Rep.  263. 
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menty  where  a  marriage  in  fact  had  been  proved  between         1828. 
two  paupersi  and  it  was  held^  that  the  first  wife  of  the       „ 
husband  was  not  a  competent  witness  to  prove  a  former  v. 

marriage  with  him,  because  such  evidence  would  shew 
that  he  had  been  guilty  of  bigamy.  So,  here,  the  altera* 
tion  of  the  date  by  the  drawer  after  acceptance,  not  only 
had  the  eflect  of  vacating  the  bill,  but  of  rendering  the 
party  liable  to  a  prosecution  for  forgery. 

[Mr.  Justice  Park. — ^The  rule  laid  down  in  The  King 
▼•  The  Inhabitants  of  CUviger,  appears  to  have  been  late- 
ly much  discussed  in  the  case  of  The  King  v.  The  Inhab- 
itants of  All  Saints f  Worcester  (a),  in  which  the  Court  of 
K$ng*s  Bench  was  of  opinion,  that  it  had  been  expressed 
in  terms  much  too  general  and  undefined.] 

Although  the  Lord  Chief  Justice  was  of  opinion  at  the 
trial,  that  it  was  necessary  for  the  plaintiff*,  as  the  holder  and 
indorsee  of  the  bill,  to  prove  that  it  had  not  been  negotiat- 
ed or  indorsed  by  the  drawer  previously  to  its  being  altered, 
it  was  incumbent  on  the  defendant  to  prove  that  the  altera- 
tion was  made  since  the  acceptance,  and  without  his  assent ; 
and  it  must  be  now  assumed,  that  the  bill  had  not  been  ne- 
gotiated previously  to  the  alteration,  as  it  is  impossible  for 
an  indorsee  to  know  or  ascertain  the  fact,  at  what  time,  or 
under  what  circumstances  the  alteration  was  made. 

Lord  Chief  Justice  Best. — It  appears  to  me  to  be  un- 
necessary to  decide  the  first  point,  as  to  whether  the  wife 
of  the  drawer  was  a  competent  witness  to  prove  the  cir- 
cumstances attending  the  alteration  of  the  date  of  the  bill 
by  her  husband.  If  it  were,  I  should  require  time  for  con- 
sideration, as  the  authority  of  the  case  of  The  King  v.  The 
Inhabitants  of  Cliviger,  seems  to  have  been  doubted  by 
the  Court  of  King's  Bench.  But  I  am  of  opinion,  that,  if, 
upon  the  production  of  a  bill  of  exchange,  the  date  appears 

(a)  PhUlipps  on  Evidence,  5th  Edit.  Vol.  I,  79.  MS.  £.  T.  1817. 
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)828. 
Henuan 

V. 
DiCKENSOK. 


to  have  been  altered,  the  holder,  or  party  producing  it, 
must  prove  either  that  the  alteration  was  made  before  the 
bill  was  issued  or  negotiated,  or  that  the  party  sought  to  be 
charged  upon  it  assented  to  such  alteration* 


Mr.  Justice  Park. — Where  the  holder  or  indorsee  sues 
on  a  bill  of  exchange,  the  date  of  which,  upon  tiie  &oe 
of  it,  appears  to  have  been  altered,  it  is  necessary  for  him 
to  shew  when  the  alteration  was  made.  This  appears/  to 
me  to  be  consistent  with  good  sense,  because  the  ac- 
ceptor cannot  be  aware  of  the  circumstances  attendmg 
an  alteration  made  by  the  drawer  or  any  other  party  after 
he  has  put  his  name  to  the  bill. 

Mr.  Justice  Burrough,  and  Mr.  Justice  Gasbleb,  con- 
curring — 

Rule  refused. 


{a)  In  Bayley  on  Bills,  4th  Edit. 
95,  it  is  Baidy  that,  if  the  date  of  a 
bill  appear  upon  production  to 
hare  been  altered,  and  such  alter- 
ation is  in  the  hand- writing  of  the 
acceptor,  the  holder  must  prove 
that  such  alteration  was  made  be- 
fore the  bill  ivas  parted  with  by 
the  drawer: — but  proof  that  it 
was  in  the  drawer's  hands  after  it 
was  accepted,  will  be  prima  facie 
evidence  for  that  purpose.  And  the 
case  of  Johnson  v.  The  Duke  of 
Marlhwough,  2  Stark.  Rep.  313, 


is  dted  in  support  of  that  previa* 
sition.  So,  in  DowneM  y.  Richard- 
ton,  5  Barn.  &  Aid.  6/4;  S,  C.  1 
Dow.  &  Ryl.  d32.  Bayley  on  Bills, 
94,  it  was  held,  that  an  accommo- 
dation bill,  altered  in  its  date  pre- 
viously to  its  being  negotiated 
with  the  consent  of  the  parties, 
does  not  require  a  new  stamp,  as 
such  bill  cannot  be  considered  as 
issued  until  it  is  in  the  hands  of 
some  person  who  is  entitled  to 
treat  it  as  a  security  available  in 
law. 
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Anne  Edwards  r.  Faksbrother  and  Others.  TuetcUty, 

»^  ^  Nov,  1  Uh. 

J  HIS  was  an  action  of  trespass  against  the  defendants,  ^^^^^  Whether 

as  Sheriff  of  il/JcMfe^eor,  and  several  others,  one  of  whom  a  woman  who 

was  a  judgment  creditor  of  a  person  of  the  name  of  Sal-  nan,  assumes 

mon,  for  breaking  and  entering  the  plaintiff's  house,  and  ^^^^^  J°* 

seizing  her  furniture.  •«W'*«  ^^  *^*fe» 

can  maintain 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  West^  trespass  against 
miMster,  at  the  Sittmgs  after  the  last  Term,  it  appeared,  fnl'lfex^Si' 
that  the  defendant  had  seized  the  furniture  in  question  funiiture  aiieg- 

*  ed  to  be  her  pro* 

under  a  writ  of  execution  against  the  goods  of /S'a^oiii  perty,  but  being 
that  he  rented  the  house  in  which  the  seizure  was  made;  which  the  par- 
and  that  the  plaintiff,  Mrs.  Edwards,  had  lived  there  with  Bu^'lf  hlting 
him  for  some  years  in  a  state  of  concubinage;  but  that  she  been  left  to  the 
had  passed  as  his  wife ;  and  that  both  parties  had  represented  whether,  wider 
themsdves  as  being  married ;  and  that  a  child  of  theirs  had  I^Tn^the  pro- 
been  christened  and  entered  in  the  register  as  if  it  had  P«rty  might  not 

have  been  given 

been  bom  in  wedlock.  The  plaintiff  proved  that  part  of  the  up  by  the  wo- 
goods  seized  formerly  belonged  to  her  mother,  and  were  man,  during 
bequeathed  to  her  at  her  death,  and  that  they  were  after-  ~d*Sey^haiing 
wards  valued  at  2^/. ;  but  she  did  not  shew  what  portion  (p"°^  '^^  ^  *^' 

,  ,  nrmadvef  the 

of  tfaem  was  in  the  house  at  the  time  of  the  seizure.  For  the  Court  refused  to 
defendants,  it  was  contended,  that  a  woman  who  lives  with  a  ^^^  ^  ^^ 
man^  and  passes  herself  off  as  his  wife,  cannot  recover  in 
trespass  for  taking  her  goods  under  an  execution  in  a  house 
in  which  they  cohabited,  because,  by  her  own  conduct,  she 
had  induced  the  world  to  believe  that  they  were  the  property 
of  the  man  with  whom  she  lived,  and  whom  she  had  repre- 
sented as  her  husband ;  and  the  case  otMace  v.  Cadell  (a), 
was  rehed  on,  to  shew,  that,  after  a  woman  had  declared 
she  was  married,  and  that  goods  were  the  property  of 
her  husband,  in  her  right,  she  could  not  afterwards  say 
that  she  was  not  married  to  him,  and  that  the  goods  were 

fa)  Cowp.  232. 
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1B28.         her  sole  property.    For  the  plaintiff^  the  case  o(  Edwards  v. 
Edwards      Bridges  (6),  was  relied  on,  where,  in  an  action  by  the  same 
^^  plaintifFagainst  the  Sheriff  of  Middlesex,  under  circumstan- 

ces  nearly  similar  to  the  present,  Mr.  Justice  Abbott  (now 
Lord  Tenterdeii)  was  of  opinion,  that,  in  point  of  law,  the 
circumstance  of  the  plaintiff's  having  lived  with  Salmon  as 
his  wife,  and  having  answered  to  his  name,  did  not  render  the 
goods  liable  to  an  execution  against  him,  and  therefore,  that 
the  only  question  was  as  to  the  value  of  the  goods.  The 
Lord  Chief  Justice  was  strongly  inclined  to  think  that  the 
principle  laid  down  in  M<ice  v.  CadeU  was  founded  on  a  good 
and  moral  rule,  and  stated  that  he  should  have  nonsuited 
the  plaintiff,  but  for  the  case  o{ Edwards r.  Bridges;  but  he 
left  it  to  the  Jury  to  say,  whether  the  property  in  the  house 
at  the  time  of  the  seizure  was  the  plaintiff's,  and  whether, 
under  the  circumstances,  it  might  not  have  been  given  up 
by  her  to  Salmon  during  the  continuance  of  their  cohabi- 
tation.    The  Jury  found  a>erdict  for  the  defendants. 

Mr.  Serjeant  Tctddy,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted, 
and  submitted  that  the  case  of  Edwards  v.  Bridges,  was 
decisive  of  the  question,  and  that  the  case  of  Mace  v.  Co* 
dell,  was  distinguishable,  as  there  the  question  arose  be- 
tween a  bankrupt  and  his  assignees,  and  here,  if  Sermon 
had  become  bankrupt,  his  assignees  might  probably  have 
been  entitled  to  the  goods,  under  the  statute  21  Jac.  1,  c« 
19,  8.  II,  as  being  in  the  possession  or  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.  But  the  case  is 
very  different  in  an  action  against  the  Sheriff  for  a  tort. 
If  he  seize  goods  as  belonging  to  a  particular  person,  it  is 
incumbent  on  him  to  shew  that  he  has  hiken  the  goods 
of  the  party  against  whom  the  execution  issued,  and, 
if  he  do  not,  he  is  liable  to  an  action  of  trespass,  and 

(h)  2  Stark.  Rep.  396. 


Edwards 
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here,  the  only  question  that  should  have  been  left  to  the         i828. 
Jury,  was,  whether  the  plaintifiF  was  or  was  not  the  wife  of 
Salmon,  at  the  time  of  the  seizure:  if  not,  the  goods  were 
clearly  hers,  and  she  was,  consequently,  entitled  to  main-  Parebrotmer. 
tain  this  action. 

Lord  Chief  Justice  Best. — I  certainly  was  strongly  inclin- 
ed, at  Nisi  Prius,  to  adopt  the  principle  established  in  Mace 
V.  CadeU,  which  appears  to  me  to  be  sound  law,  and  laying 
down  a  moral  rule  which  ought  not  to  be  departed  from. 
But  as  Lord  Tenterden  was  stated  to  have  entertained  a 
different  opinion  in  the  late  case  of  Edwards  v.  Bridges, 
I  refused  to  nonsuit  the  plaintiff,  but  left  it  to  the  Jury 
to  say,  whether,  as  Salmon  was  proved  to  have  rented  the 
house,  the  furniture  found  in  it  at  the  time  of  the  seiz« 
tire,  although  part  of  it  might  once  have  belonged  to  the 
plaintiff,  had  not  been  given  up  by  her  and  become  the 
property  of  Salmon  $  and  it  is  but  fair  to  presume  that 
she  had  done  so  during  the  time  of  her  adulterous  in- 
tercourse with  him.  Besides,  the  plaintiff  proved  that 
the  goods  which  belonged  to  her  at  the  death  of  her 
motheri  were  worth  only  S&L,  and  it  did  not  appear  what 
part  of  them  were  in  the  house  at  the  time  of  the  seizure. 
As,  therefore,  the  value  now  must  be  under  ^/.,  and  as  the 
Jury  have  found  that  they  were  not  the  property  of  the 
plaintiff,  I  am  of  opinion  that  their  verdict  is  conclusive, 
and  ought  not  to  be  disturbed. 

Mr.  Justice  Park. — I  am  of  opinion  that  the  question  • 

in  this  case  was  most  properly  left  to  the  Jury,  and  as  the 
value  of  the  goods  was  under  20/.,  their  verdict  cannot  be 
disturbed ;  but  I  confess  I  am  not  prepared  to  accede  to 
the  doctrine  laid  down  in  Mace  v.  Cadell,  or  to  apply  it  to 
a  case  like  the  present,  as  there  the  only  question  was, 
whether  the  property  in  the  goods  passed  to  the  assig'^ 
nees  of  a  bankrupt,  under  the  statute  of  James. 
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V, 

Farebrotiier. 


1828.  Mr.  Justice  GASEtBB. — ^In  the  Ute  case  of  Batihems  v. 

Edwards      Galindo{a),  this  Court  decided,  and,  I  think,  properlj,* 
that  a  woman  who  lives  with  a  man,  and  passes  as  his  wife^ 
is  a.  competent  witness  09  his  behalf,  in  an  action  brought 
against  him,  as  the  mere  circumstance  of  cohabitation  only 
goes  to  her  credit  and  not  to  her  competency.    I  there 
referred  to  Mi$ce  v.  CadeU^  which  I  stated  to  be  sound 
law,  and  that  I  had  lately  acted  upon  it  in  the  case  of 
Griffiths  V.  Franklin;  and  I  still  continue  of  die  same  opin^ 
ion.    But,  as  the  question  in  this  case  was  properly  left' 
to  the  Jury,  and  the  value  of  the  goods  clauned  by  the 
plaintiff  to  be  her  property  could  not  exceed- 2(M»  in  value, 
it  would  be  too  much  for  us  to  disturb  this  verdict. 

Rule  refused  (A). 

(o)  I  MoQM  &  Payne,  565.  .  marry,  and  then  treat  them  aa  the 
(Jf)  See  Quick  v.  Staines,  1  Bos.  goods  of  her  hpsbaod,  she  shall  not 
&  Pul.  293,  iS.  C.  2  Esp.  Rep.  be  allowed  tu  object  to  their  being 
657>  ^vhcre  it  was  held,  that,  if  an  taken  in  execution  for  her  bus- 
executrix  use  tlie  goods  of  her  tes*  band's  debt, 
tator  as  hor  own,  and  afterwards 


^wiT/V  Palmer  «?.  Thomas. 

By  the  statute  J.  HIS  was  an  action  of  assumpsit  for  demurrage. 

Lf  .*  i^?"h  u*  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 

erilcted,  that,  if  f^n  at  the  Sittings  after  the  last  Term,  it  appeared,  that 

certain  goods  °  .  . 

brought  coast-  the  plaintiff  was  the  master  of  a  vessel  which  arrived  in 
port  of  Zk)im;oi»,  the  port  o{  London,  on  the  9th  Febmary  last,  from  Great 
^^^^^xxi   Yo^^outh,  with  a  cargo  of  potatoes  consigned  to  the  de- 

the  corporation, 
shall  be  landed 

or  unshipped  before  a  certificate  of  the  payment  of  the  dues  shall  be  obtained,  such  goods  shall  be 
forfeited: — Held,  that,  although  it  vvas  the  duty  of  the  master  of  a  vessel  to  obtain  such  certificate, 
yet,  if  he  was  prevented  from  so  doing,  by  the  act  of  the  consignee,  the  latter  is  liable  for  demur- 
rage in  the  meantime. 
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fendant.  That  the  defendant  had  due  notice  of  the  arri- 
val, and,  as  potatoes  vere  likely  to  fall  in  pricei  he  called 
on  the  plaintiff  and  desired  him  not  to  take  the  ship  (which 
was  then  on  a  tier  in  the  river)  alongside  the  wharf  where 
the  cargo  was  to  be  disehargedi  as,  if  he  did,  it  would  get 
down  the  price.  To  this  the  plaintiff  acceded^  and  did 
not|  until  the  18tb  of  February ^  nine  days  after  the  arrival 
of  the  sbipf  obtain  the  necessary  certificate  of  the  payment 
of  Ihedues  to  the  corporation  of  London,  as  required  by  the 
statute  7  &  8  Geo.  4,  c.  56,  s.  15  (a)  before  the  potatoes 
could  be  landed  or  unshipped, 

For  the  defendant,  it  was  contended,  that,  as  the  plain- 
tiff had  not  procured  the  certificate,  without  which  the 
ship  could  not  be  placed  in  a  situation  to  discharge  her ' 
cargo,  he  could  not  be  entitled  to  claim  demurrage,  as  the" 
delay  was  occasioned  by  his  own  omission  or  neglect.  His 
Lordship,  however,  was  of  opinion,  that,  as  the  defendant, 
as  consignee  of  the  cargo,  had,  in  the  first  instance,  re- 
quested the  master  not  to  go  alongside  the  wharf,  as  he 
did  not  wish  the  arrival  of  the  vessel  to  be  known,  as  it 
might  have  the  effect  of  depreciating  the  price  of  potatoes, 
he  could  not  afterwards  raise  an  objection  as  to  the  latter 
not  having  obtained  the  necessary  certificate,  as  his  omission 
to  do  so  arose  entirely  from  the  act  of  the  defendant.    The 


1828. 


Palver 
Thomas. 


(a)  By  which,  for  the  purpose 
of  enabling  the  Mayor  and  com- 
inooalty  and  citizeni  of  the  city  of 
London,  and  their  saccessors,  to 
ascertain  and  collect  the  amount 
of  the  dues  payable  to  them  upon 
the  several  articles  thereinafter 
meatbned^  imported  coasMvise 
into  the  port  of  London: — ^it  is 
enacted,  "  that,  if  all  or  any  of  the 
goods  of  the  description  therein- 
after mendoned,  that  is  to  say, 
firkins  of  butter,  fish^  fruit,  roots 


eatable,  &c.>&c.,  brought  coast-wise 
into  the  port  of  the  said  city,  and 
which  are  liable  to  the  ssud  dues, 
shall  be  landed  or  unslupped  at  or 
in  the  said  port,  before  a  proper 
certificate  of  the  payment  of  the 
said  dues  shall  have  been  obtained, 
such  goods  shall  be  forfeited,  and 
may  be  seized  by  any  officer  of  his 
Majesty's  Customs  empowered  to 
seize  any  goods  landed  without 
due  entry  thereof.'* 
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1628.  Jury  accordingly  found  a  verdict  for  the  plaintiff,  for  36/., 
being  the  amount  of  his  claim  for  demurrage  from  the  9th 
to  the  18th  February* 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi  that  thb 
verdict  might  be  set  aside  and  a  new  trial  granted,  on  the 
ground,  that  it  was  the  duty  of  the  plaintifFi  as  master  of 
the  vessel,  to  put  her  in  a  proper  state  to  deliver  her  car* 
gO}  before  he  could  claim  demurrage  from  the  defendant, 
as  consignee.  He  was  bound  to  have  obtained  the  certifi- 
cate required  by  the  statute  7  &  8  Geo.  4,  c.  56,  immedi- 
ately on  his  arrival  in  the  port  of  London.  Although,  in 
Barret  v.  Dutton  (a),  it  was  held,  that  a  freighter  is  liable 
'for  demurrage  for  the  detention  of  a  vessel  in  port  in  con-^ 
sequence  of  her  being  frozen  up ;  yet,  as  her  loading  was  com« 
pleted  on  the  25th  February ^  and,  the  Custom-house  being 
burnt  down,  her  clearances  could  not  be  obtained  till  the 
9th  of  March  following,  and  a  witness  having  stated,  that 
it  was  the  business  of  the  owner  to  procure  the  ahip*B 
clearances,  Lord  Chief  Justice  Gibbs  held,  that,  although 
the  frost  was  no  defence  to  an  action  against  the  freighter, 
yet,  that  he  was  not  liable  for  the  detention  of  the  ship 
after  her  loading  was  completed,  it  being  the  duty  of  the 
owner  to  have  obtained  her  clearances ;  and  that,  although 
this  had  become  impossible,  from  the  Custom-house  having 
been  burnt  down,  the  detention  in  the  interval  must  be 
considered  as  belonging  to  the  owner  and  not  to  the 
freighter;  and  his  Lordship  there  referred  to  the  case  of 
Blight  V.  Page  (fr),  where  it  was  decided,  that,  if  a  mer- 
chant hire  a  ship  to  go  to  a  foreign  port,  and  covenant  to 
furnish  a  loading  there,  a  prohibition  by  the  government 
of  that  country  to  export  the  intended  articles,  neither  dis- 
solved the  contract  nor  excused  a  non-performance  of 


<a)  4  Campb.  333.    See  also  Thomp$on  v.  Wagner,  Id.  335,  n. 

;6)  3  Bos.  &  Pul.  295,  ii. 
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it,  Stil]»  as  the  master  of  a  ship  is  bound  to  obtain  her  1828. 
clearances^  this  case  falls  expressly  within  that  of  Barrel 
V.  Duit(m,  and,  until  the  certificate  was  procured,  the 
plaintiff  could  not  call  on  the  defendant  for  demurrage. 
At  all  events,  a  mere  parol  conversation  between  the  mas^ 
ter  and  consigneci  that  the  former  should  not  take  the 
ship  alongside  the  wharf  immediately  after  her  arrival, 
did  not  prevent  the  former  from  procuring  the  certificate ; 
and,  until  the  vessel  was  in  a  situation  to  unload  and  de- 
liver the  potatoes,  the  owners  or  master  were  not  exoner- 
ated from  the  duty  imposed  on  them  by  law,  of  obtaining 
the  necessary  documents  for  the  clearance  of  the  ship  and 
the  discharge  of  the  cargo. 

Lord  Chief  Justice.  Best. — I  still  continue  of  the  same 
opinion  I  entertained  at  Nisi  Prius^  and  do  not  wish  to 
disturb  or  question  the  authority  of  Lord  Chief  Justice 
Gibbs  in  Barret  v.  Dutton.    I  admit,  that,  generally  speak- 
ing, if  the  owners  or  master  of  a  ship  do  not  procure  the 
proper  and  necessary  papers  for  her  clearance  or  dis- 
charge, they  cannot  claim  demurrage.     But,  if  they  are 
prevented  from  so  doing  by  the  act  of  the  freighter  or 
consignee,  the  latter  cannot  raise  an  objection  to  such 
claim.    Here,  although  the  plaintiff  did  not  procure  the 
certificate  required  by  the  statute  7  &  8  Geo.  4,  immediate- 
ly after  his  arrival,  yet  he  was  prevented  from  so  doing  by 
the  defendant  himself,  who  requested  him  not  to  take  the 
vessel  alongside  the  wharf  at  which  the  cargo  was  to  be 
unloaded,  as,  if  he  did,  it  would  deteriorate  the  value  of 
the  cargo,  potatoes  being  then  falling  in  the  market. 
If,  therefore,  the  plaintiff  had  procured  the  certificate,  he 
would  not  have  used  it,  and  there  was  no  evidence  that 
the  defendant  ever  informed  him  that  potatoes  had  ad- 
vanced in  price,  or  that  the  ship  might  go  to  the  wharf  to 
unload,  previously  to  the  18th  of  February,  nine  days  af- 
ter her  arrival,  on  which  day  the  plaintiff  procured  the 


800  CASES  IN  MICHAELMAS  TBRM, 

1828.^  certificate.  He  never  refused  to  apply  for  it,  and  the 
vessel  was  kept  in  the  river  at  the  express  request  of  the 
defendant,  as  he  thought  he  might  be  enabled  to  procure 
a  higher  price  for  his  cargo. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  My 
Lord  Chief  Justice  took  a  most  correct  view  of  this  case 
at  the  trial,  and  the  verdict  of  the  Jury  is  conclusive,  and 
ought  not  to  be  disturbed.  It  has,  however,  been  ingeni- 
ously put  to  us  by  my  brother  Wilde,  that  a  mere  conver- 
sation between  the  plaintiff  and  defendant  could  not  ex^ 
onerate  the  former  from  a  duty  imposed  on  him  by  law.* 
Admitting  the  general  rule,  that  it  is  incumbent  on  the 
owner  or  master  of  a  ship  to  procure  the  necessary  docu- 
ments or  papers  for  her  clearance;  yet,  here,  the  conver- 
sation was  given  effect  to  by  the  subsequent  acts  of  the 
parties,  for  the  plaintiff  left  his  ship  in  the  river  instead  of 
going  directly  to  the  wharf;  and  it  does  not  appear  that 
the  defendant  ever  applied  to  him  to  procure  the  necessary 
certificate,  nor  did  he  inform  him  that  potatoes  had  risea 
in  price,  so  that  he  might  take  the  vessel  alongside  the 
wharf. 

Mr.  Justice  Burrouoh. — Even  admitting  that  the  con* 
venation  between  the  plaintiff  and  defendant  might  not 
avail  the  former,  yet  it  was  afterwards  adopted  1^  both 
parties,  and  effect  given  to  it  at  the  request  of  the  defend- 
ant himself — 


Mr.  Justice  Gaselee  concurring — 


t  ■ 


Rule  refused  (a). 


(a)  See  HUi  v  Idle,  4  Campb.  327. 
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Sbaton  v.  Benedict.  -J^^^l 

Nov.  IIM. 
1  HE  Court  having  directed  that  a  verdict,  which  had  been  in  an  action  for 
entered  for  the  plaintiff  in  this  suit  for  18/.  Ss,  6c/. »  should  deiwlred  to^the 
be  set  aside  and  a  new  trial  granted  (a);  the  cause  came  J^f^^^r^dd 
on  to  be  re-tried  before  Lord  Chief  Justice  Besi,  at  fTest-^  money  into 
mimter,  at  the  Sittings  after  the  last  Term ;  when  the  same  ^HeU,  tiiat  it 
fiH^rs  having  been  proved  as  were  established  by  the  evi-  "d^^  in  Xb- 
dence  on  the  former  trial,  and  his  Lordship  having  left  ■Jonofthepiain- 
the  question  to  the  Jury  in  the  same  terms  as  Mr.  Justice  action  to  the 
Burrough  had  previously  done,  as  to  the  liability  of  the  '"a"  thailhc  de- 
defendant  for  the  articles  furnished  to  his  wife  without  f"^*"^  ^"  "?* 

thereby  preclud* 

his  knowledge  or  assent,  she  having  been  previously  suf-  edfromshe«fing 
ficiently  supplied  by  him,  they  found  a  verdict  for  the  furnished  were 
plaintiff;  for  ten  MUing,.  ^  hu^^Sri 

she  had  a  suf- 
^  ficient  previous 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  to  shew  supply.    But 

cause  why  this  verdict  should  not  be  set  aside  and  a  non-  \^^  truirthink- 

suit  entered,  or  why  his  Lordship  should  not  certify  un-  JJ^  c^^n  d^jr* 

der  the  statnte  43  EUxabeth,  c.  6,  in  order  to  deprive  the  rected  a  new 

plaintiff  of  his  costs.     The  learned  Serjeant  contended,  jury  fonnd  a 

that,  as  it  was  fully  established  by  the  evidence  adduced  Jf^fj^/fbr  le^a 

by  the  defendant  on  both  trials,  that  the  articles  furnished  shillings.    The 

,  ,  JudgCf  on  appli* 

to  hia  wife  by  the  plaintiff  had  been  delivered  to  her  with-  cation  to  the 
out  his  knowledge  or  assent,  and  that  she  had  been  previ-  certified"  unTer 
ously  abundantly  supplied,  the  defendant  could  only  be  Js^^Mifiito^de- 
liable  for  such  articles  as  he  had  seen  her  wear,  and  which  p/i^o  the  plain- 
were  more  than  covered  by  the  sum  of  10/.  which  was     !♦—«,.  .i..* 

•^  It  seeniSy  tnat, 

paid  into  Court,  and  which  the  plaintiff  had  taken  out  ifa^erdictbe 

.1  lA  .ir<*iini  1-11       fonnd  for  the 

previously  to  the  first  trial.  If  the  defendant  could  be  piainUff,  the  de- 
deemed  liable  beyond  that  sum,  the  Jury  should  have  nove"aie'cou^^^ 
found  a  verdict  for  the  plaintiff  for  the  whole  of  his  de-  tenter  a  non- 

'^  suit,  unless  leave 

mand,  as  they  did  on  the  former  trial;  and  the  verdict  for  be  reserved  at 

the  trial, 
(fi)  8i*e  ontey  pajjc  66. 


Skaton 


BfiNEDICT. 
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1828.         ten  shillings  is  altogether  unintelligible,  unless  it  were 
given  with  a  view  to  charge  the  defendant  with  costs.     In 
V,  Montague  v.  Benedict  (a)>  the  action  was  brought  under 

circumstances  similar  to  the  present;  and  the  Court  of 
King's  Bench  made  a  rule  absolute  to  enter  a  nonsuit,  al- 
though the  Jury  had  found  a  verdict  for  the  plaintiff  to 
the  amount  of  his  bill ;  and ,  although  no  point  was  saved 
at  the  trial; — on  the  ground,  that,  as  there  was  no  evidence 
to  go  to  the  Jury  of  any  assent  of  the  husband  to  the  con« 
tract  made  by  his  wife,  the  action  could  not  be  maintained. 
That  case  is  expressly  in  point ;  and,  although  it  may  be 
said,  that  there  cannot  be  a  nonsuit  after  verdict,  if  a  point 
be  not  reserved  for  the  consideration  of  the  Court;  yet, 
in  Hill  V.  Thompson  (i),  which  was  an  action  for  the  in- 
fringement of  a  patent,  it  was  left  to  the  Jury  to  say  whe- 
ther the  plaintiff  had  or  had  not  made  out  the  novelty  of 
the  invention  for  which  the  patent  was  taken  out;  and  they 
having  found  a  verdict  for  him,  the  Court  afterwards  made 
a  rule  absolute  for  setting  it  aside  and  entering  a  nonsuit, 
although  no  specific  leave  to  do  so  was  reserved  at  the 
trial,  the  Court  being  of  opinion  that  the  patent  was  void  ; 
and  that  the  point  as  to  the  nonsuit  was  involved  in  the 
general  consideration  of  the  law  as  to  the  validity  of  the 
patent;  and  in  Gates  v.  Ryan  (c)  Mr.  Justice  Abbott  (now 
Lord  Tenterden)  is  reported  to  have  said,  that,  if  a  party 
had  not  leave,  he  could  not,  in  strictness,  move  to  enter  a 
nonsuit,  but  could  ask  only  for  a  new  trial;  but  that,  as  he 
(the  Judge)  had  refused  to  give  leave  on  the  trial,  because 
he  thought  it  unnecessary,  the  party  ought  to  be  put  in 
the  same  situation  as  if  leave  had  been  given : — and  here, 
as  there  was  no  evidence  to  go  to  the  Jury  of  an  assent  by 
the  husband,  either  express  or  implied,  to  the  contract 
made  by  his  wife,  the  plaintiff  might  and  ought  to  have 


(a)  3  Barn.  &  Cress.  631 ;  S.  C\         {b)  2  B.  Moore,  458. 
5  Dow.  &  Ryl.  532.  (r)  2  Chit.  271. 


Benedict. 
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been  nonsuited;  and,  although  leave  was  not  reserved  to         1828. 
enter  a  nonsuit,  yet  the  Court,  according  to  the  case  of 
Montague  v.  Benedict,  has  a  discretionary  power  to  direct      _    v. 
it  to  be  now  done  in  the  terms  as  prayed. 

Lord  Chief  Justice  Best. — This  verdict  appears  to  me 
to  be  against  law  and  justice.  No  application  was  made 
to  me  at  Nisi  Prius  to  reserve  the  point,  or  to  move  to 
enter  a  nonsuit ;  and  I  do  not  think  it  can  be  now  done  (a) : 
and  as  I  was  not  requested  to  certify,  I  at  first  doubted 
whether  I  could  do  so  after  the  termination  of  the  Sit- 
tings (6).  But  I  will  certify,  and  it  will  be  an  act  of  mercy 
to  the  plaintiff  to  do  so;  for,  where  there  is  a  perverse 
or  outrageous  verdict,  the  Court  would  do  right  in  grant- 
ing repeated  new  trials,  until  the  justice  of  the  case  be 
arrived  at. 

The  rest  of  the  Court  concurring,  the  rule  to  enter  a 
nonsuit  was  discharged,  his  Lordship  stating  that  he  would 
certify  under  the  statute. 

Rule  discharged  accordingly. 

(a)  See  a  note  to  the  case  of  AtU  verdict.    See  also  Tidd*s  Practice, 

wood  T.  SmaU,  1  Maon.  &  Ryl.  9th  Edit.  904. 

261,  where  all  the  authorities  are  (6)  A  certificate  under  this  stft- 

collected^  and  from  which  it  ap-  tute  may  be  granted  at  any  time 

pears,  that,  if  no  leave  be  reserved,  after  the  trial.    See  Tldd's  Prac- 

a  nonsuit  cannot  be  entered  after  tice,  9th  Edit.  952. 
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Wednesday,  RooKE  r.  Wasp,  the  Younger. 

Nov.  12th.       ^ 

On  the  7ih  Oc-  A.  RULE  was  obtained  by  Mr.  Serjeant  Jones,  on  a  fbr- 
tober  the  pUin-  mer  dav  in  this  Term,  callini;  on  the  plaintiff  to  shew 

tiiTf  attorney  ^  *  o  r 

wrote  to  the  de-  causo  why  the  bail-bond  which  had  been  given  by  the  de- 

i^dng  pi^-  fendant  on  his  arrest  in  this  actioni  should  not  be  deliver- 

whrch^Uw  d*^**  ed  up  to  be  cancelled,  and  why  all  the  other  proceedings 

fendant  paid  to  should  not  be  set  aside  for  irregularity,  with  costs,  and, 

theiith,  benot  in  the  meantime,  all  further  proceedings  stayed.     He 

that  a  fnTthad  founded  his  motion  on  aflSdavitSi  which  stated,  thai,  on 

been  sued  out.  the  2nd  October  last,  the  defendant  received  a  letteir 

Onthel6ib,the    ^  .         .   .       «,,  . 

piaintirs  attor-  trom  the  plaintiff  8  attomies,  demanding  payment  of- Che 

coits  ofa^wtit.  ^um  of  S8/.,  a  debt  then  owing  by  the  defendant  to  the 

'^  w'^'hrontblf  Pl^ntiff;  that,  two  or  three  days,  afterwards,  Ae  defend^- 

3rd  November,  ant  paid  the  plaintiff  6/.  on  account  of  his  demand;  tbat^ 

fendant  to  bear,  ou  the  7th  Octobcr,  the  defendant  received  another  letter 

"Z^onVwpUu  fr^"*  *®  plaintiff's  attomies,  stating,  that  unless  23/.,  the 

issued  on  the  balance  then  due  to  the  plaintiff,  were  paid,  leiral  proeeed- 

Sth  October  pre-    .  ,,^  ^  .  ,       ,   n      ,  i^ 

ceding.    The     mgs  would  be  Commenced  against  the  defendant;  that,  on 

the^prmleedUigs    ^^  ^^^  October,  the  defendant  paid  the  plaintiff  the 
to^  stayed       gy^j  ^f  ^L,  by  leaving  it  with  his   daughter   at  his 

house;  that,  on  the  16th  October  following,  the  defendant 
received  another  letter  from  the  plaintiff's  attornies,  stat- 
ing,  that  he  had  settled  improperly  with  the  plaintiff,  and 
that  an  officer  had  held  a  writ  against  the  defendant  f^r 
several  days,  and  the  attornies  required  payment  of  3/.  19a, 
as  their  charge  for  costs;  that,  when  the  defendant  paid 
the  plaintiff  the  above  sum  of  23/.^  being  the  balance  due 
to  him,  he,  the  defendant,  did  not  know  that  a  isrril  had 
been  issued  against  him;  and  that,  on  the  3rd  November 
instant,  he  was  arrested  at  the  plaintiff's  suit  fcr  533/.,  and 
detained  in  custody  until  he  executed  a  bail-bond  to  tlie 
sheriff;  and  that,  before  he  could  procure  his  liberation, 
he  was  obliged  to  pay  21.  I9s,  for  the  costs  of  tiie  arrest* 
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Mr.  S«r}eant  toddy  now  shewed  cause,  on  affidavits 
which  stated,  that  the  writ  of  capias  under  which  the  de* 
fendant  was  arrested,  was  sued  out  on  the  8th  October ^  to 
recoYer  23/.,  the  balance  of  the  above  sum  of  28/«,  then 
due  to  the  plaintiff;  and  it  was  insisted,  that,  as  it  was 
not  paid  till  the  11th  October ^  being  three  days  after  the 
writ  had  been  issued,  and  without  any  communication 
with  the  plaintiff's  attomies,  although  they  had  made 
several  previous  demands  on  the  defendant  for  payment  of 
the  debt  diie  to  the  plaintiff,  he  ought  not  to  be  deprived 
of  the  costs  of  the  writ,  and  that  he  had  instructed  his  at- 
tomies to  proceed  accordingly. 

But  the  Court,  thinking  that,  under  the  circumstances, 
the  plaintiff  had  proceeded  harshly  towards  the  defendant, 
ordered  the  proceedings  to  be  stayed  without  costs  on 
either  side,  and  on  these  terms  the  rule  was  made — 

Absolute  (a). 


1828: 


O 


(a)  See  Timis  y  FouaU,  6  Esp. 
Bep.  40;  S.  C.  7  Eoit,  536}  Swwi 
V.  &«a<e^  2  New  R^.  99 ;  Co/e  v. 
'Bennett y  6  Price,  \b,  from  which 
it  i^pean,  that,  if,  aftei"  writ  sued 


out,  the  defendant  pays  the  debt 
without  tha  knowledge  of  the 
plaintiff's  attorney,  the  action  may 
be  proceeded  in  for  the  costa. 


Turner  and  Montague  c.  Prince. 

jPhIS  was  an  action  of  assumpsit  brought  by  the  plain- 
lifis,  to  recover  from  the  defendant  the  sum  of  125L  9s,  8d», 
alleged  to  be  due  to  them  for  certain  extra  work,  in  the  fit*- 


Monday^ 
Nov.  nth. 


The  defendant 
WAS  arrested  for 
lOOi:    He  paid 
lOL  into  Court, 
and,  at  the  trial, 

tingaup  ^a  house,  let  by  the  former  to  the  latter,  situate  a  verdict  was 

in  ibe  Regents  Park.  piaintia.  sub- 

ject to  the  award 

of  an  arbitrator,  to  whom  the  cause,  and  all  matters  in  difference  between  the  parties  were 
Matied,  aqd  the  costs  of  the  oaiae  wera  to  abide  the  event  of  the  aivard.  It  appearing  before 
Che  aibitrator  that  tliere  was  a  disputed  and  complicated  account  between  the  plaintiA  and  de- 
fcftdaat,  the' one  dalming  fbr  extnr  work  done  to  a  honse,  and  the  other  Insistieg  on  an  allowance 
ipr  deviatioqa  fron  the  mode  of  Bnisnlng  it  according  to  the  terms  of  an  agreement,  the  arbitrator 
dhrected  the  defendant  to  pay  the  plaintifis  29/.  beyond  the'  10/.  paid  into  Court,  together  with  the 
cpsls  «f  tbe  a^rard.  The  Court  refused  Iq  allow  the  defendant  his  cosU  under  ^e  statute  43  Oeo, 
t,  c.  46,  as  by  the  terms  of  the  reference  the  costs  were  to  abide  the  event  of  the  award,  and  the 
defendant,  under  the  circumstances,  could  not  sue  theplaintifEs  for  maliciously  holding  him  to  bail. 

VOL.  If.  X 
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1628^  At  the  trial,  before  Mr.  Justice  Park^  at  GmldhaU,  at 

the  Sittings  after  the  last  Term,  it  appeared  that  the  plain- 
tiffs, who  were  builders,  had  agreed  to  let  the  house  in 
question  to  the  defendant,  on  a  lease  fot  seven  or  fourteen 
years,  after  they  should  have  completed  it  according  to  a 
specified  plan;  and,  by  the  terms  of  the  agreement,  any 
deviation  from  the  proposed  mode  of  finishing  the  house, 
was  to  be  paid  for  by  the  defendant,  or  allowed  for  by  the 
plaintiffs,  according  to  its  value.     The  house,  being  fi- 
nished, and  the  defendant  having  taken  possession,  the 
plaintiffs,  in  August  1826,  sent  him  in  a  bill  amounting  to 
125L  9s.  8d.  as  their  charge  for  the  extra  work.    The 
lease  not  having  been  prepared  or  tendered  to  the  defen4* 
ant  according  to  the  terms  of  the  agreement,  he  refused  to 
pay,  but  on  the  8th  March  1827,  the  lease  was  duly  exe- 
cuted by  both  parties.     The  plaintiffs  afterwards  made 
repeated  applications  to  the  defendant  for  payment  of 
their  bill,  but  of  which  he  took  no  notice;  they,  therefore^ 
on. the  26th  April,  1827,  caused  him  to  be  arrested,  on  an 
affidavit  of  debt  for  100/.  and  upwards,  for  work  and  labour 
wd  materials,  and  for  goods  sold  and  delivered.     The; 
defendant  paid  10/.  9s.  3d.  into  Court;  and  upon  the 
cause  coming  on  for  trial,  on  the  7th  Julff,  a  verdict  wad 
taken  for  the  plaintiffs,  by  consent,  subject  to  the  award 
of  an  arbitrator,  to  whom  the  cause,  and  all  matters  in  dif- 
ference between  the  parties  were  referred ;  and  the  costs  of 
the  cause  were  to  abide  the  event  of  the  award,  and  the 
costs  of  the  reference  were  to  be  in  the  discretion  of  the 
arbitrator.    The  defendant  having  proved,  upon  the  refer* 
ence,  that  he  was  entitled  to  claim  an  allowance  from  the 
plaintiffs  for  deviations  made  by  them  from  the  proposed 
mode  of  finishing  the  house,  to  the  amount  of  63/.  13^. 
id.f  the  arbitrator  ordered  the  defendant  to  pay  the  plain* 
tiffs  291.  8s.  9d.  over  and  above^  the  sum  paid  into  Court;, 
amounting  together  to  39/.  i8s.,  and  also  the  costs  of  the 
reference  and  of  the  award.    The  plaintiffs'  costs  of  the 
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cause,  as  taxed  by  the  Prothonotary,  amounted  to  G81.  6».         1B28. 
Scf.  which,  with  the  above  sum  of  S9/.  8s.  9d.,  the  defend-       Turner 
ant  paid  into  Court  under  an  order  of  Mr.  Justice  Bur-       ^  ^^ 

■^  ,  Princb. 

roughs  who  directed  all  proceedings  jn  the  cause  to  be 
stayed,  until  an  application  could  be  made  to  the  Court  to 
allow  the  defendant  his  costs,  to  which  he  claimed  before 
the  learned  Judge  to  be  entitled,  under  the  statute  43  Geo. 
8,  €•  46,  s*  3. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ec-* 
cordingly  obtained  a  rule  nisi,  and  submitted,  that,  as  the 
defendant  had  been  arrested  for  100/.  and  upwards,  and 
the  arbitrator  had  found  that  291,  8s.  9d.  only  were  due  to 
the  plaintiffs,  independently  of  the  sum  of  10/.  9s,  8d,y 
paid  into  Court  by  the  defendant,  he  had  been  held  to 
bail  without  any  reasonable  or  probable  cause;  and  more 
particularly  so,  as  the  plaintiffs  had  charged  the  de^ 
fendant  with  the  full  amount  of  the  extra  work,  although 
they  must  have  been  aware  that  he  was  entitled  to  deduct 
the  sum  of  63/.  13^.  Zd.^  allowed  by  the  arbitrator  for  the 
deviations  from  the  terms  of  finishing  the  house,  as  agreed 
6n  by  the  plaintiffs  themselves. 

Mr.  Serjeant  Taddy  now  shewed  cause. — The  Court, 
under  the  circumstances,  will  not  interfere  to  deprive  the 
plaintiffs  of  their  costs.  By  the  terms  of  the  submission, 
the  costs  of  the  cause  were  to  abide  the  event  of  the  award ; 
and  as  the  parties  consented,  not  only  that  the  cause,  but 
all  matters  in  difference  between  them  should  be  submitted 
to  an  arbitrator,  different  matters  were  put  under  his  inves^^ 
tigation,  and  he  was  empowered  to  resort  to  different  media 
of  proof  than  if  the  trial  had  been  proceeded  in  at  Nisi 
Prius.  His  award,  therefore,  is  conclusive,  and  by  which  he 
has  not  only  determined  that  the  plaintiffs  are  entitled  to 
retain  their  verdict,  but  also  that  the  costs  of  the  reference 

x2 
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1828.  and  of  the  award  were  to  be  paid  by  the  defendant.  In 
Keene  v.  Deeble  (a),  the  defendant  having  been  held  to  bail 
for  28L,  paid  21.  into  Courts  but,  before  the  cause  came 
on  for  trial,  it  was  agreed  that  the  cause,  and  all  matters  in 
difference,  should  be  referred  to  an  arbitrator;  and  it  was 
further  agreed  that  the  costs  of  the  cause,  and  of  the  re- 
ference, should  abide  the  event;  and  the  arbitrator  having 
awarded  the  plaintiff  1/,  19^.  in  addition  to  the  2L  paid  into 
Court,  it  was  held  that  it  was  not  a  case  within  the  statute, 
and  that  the  defendant  was  not  entitled  to  his  costs;  and 
Lord  Chief  Justice  Abbott^  there  said  (6):  *^  The  cause  was 
stopped  in  its  progress,  by  an  agreement  to  refer  all  mat- 
ters in  difference,  and  it  was  made  a  part  of  the  rule  that 
the  costs  should  abide  the  event  of  the  award.  I  am  of 
opinion,  that  money  awarded  on  such  a  reference,  is  hot 
money  recovered  within  the  meaning  of  the  act:**  and  Mr. 
Justice  Bayley  said : ''  I  think  that  the  money  awarded  in 
this  case  cannot  be  considered  as  money  recovered  in  the 
action*  It  was  awarded  upon  a  reference  of  the  action, 
and  all  matters  in  difference.  The  parties  might  have 
made  a  special  provision  for  the  costs,  but  by  the  rule  they 
agreed  that  they  should  abide  the  event  of  the  award  f* 
and  Mr.  Justice  Littledale  said:  "  I  think  that  the  word 
recovered^  as  used  in  this  statute,  bears  the  technical  legal 
sense,  recovered  by  the  consideration  and  judgment  of  the 
Court;*'  and  in  conclusion,  he  said  (c),  ''  When  parties,  by 
their  agreement,  take  a  cause  out  of  the  ordinary  course  of 
investigation,  I  think  that  they  take  it  out  of  the  operation 
of  the  statute.  It  was  further  agreed  that  the  costs  should 
abide  the  event;  that,  as  it  appears  to  me,  means  the  legal 
event,  following  in  ordinary  cases  without  the  interposition 
of  the  Court"    The  only  distinction  between  that  case 

(a)  3  Bam.  &  Cress.  491,  5.  C.         (6)  3  Bam.  &  Cress.  49a 
5  Dow.  &  Ryl.  383.  (c)  Id.  494. 
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md  the  present,  is,  that  there,  the  cause  was  referred  be-        1828. 
fore  it  was  caUed  on  for  triali  and  no  verdict  was  taken 
for  the  plaintiff]  yet  in  Payne  v.  Acton  (a),  where  the  de« 
fondant  was  arrested  for  130/.,  and  a  verdict  was  taken 
for  the  plaintiff,  subject  to  a  reference^  and  the  arbitra- 
tor found  that  20/.  only  were  due  to  him,  the  Court 
refused  to  aUow  the  defendant  his  costs.    So,  in  Brysoh 
▼.  Simcox(Jb),  the  defendant  was  arrested  for  SOA,  and  it 
appearing  at  the  trial,  that  the  plaintiff  was  indebted  to 
him  in  a  small  amount,  a  verdict  was  taken  for  the  plain- 
tiff for  nominal  damages,  subject  to  a  reference;  and  th6 
arbitrator  having  found  that  12L  only  were  due  from  the 
defendant  to  the  plaintiff,  the  Court  refVised  to  allow  the 
former  his  costs,  although  he  had  tendered  the  sum  award- 
ed previously  to  the  commencement  of  the  action.    Be- 
sides, as  in  this  case  there  was  a  complicated  account  be- 
tween the  parties,  the  Court  will  not  interfere ;  and  as  the 
reference  was  not  confined  to  the  cause  alone,  but  includ- 
ed all  matters  in  difference,  and  the  costs  were  to  abide 
the  event,  that  must  mean  the  legal  event  of  the  award, 
and  not  the  event  of  a  subsequent  application  to  the 
Court. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — Although, 
by  the  submission,  all  matters  in  difference  were  referred 
to  the  arbitrator,  yet  they  could  only  relate  to  the  subject 
Blatter  of  the  agreement  under  which  the  house  was  let 
by  the  plaintiffs  to  the  defendant,  and  if  the  arbitrator  had 
allowed  any  other  matters  than  those  connected  with  the 
cause  to  have  been  given  in  evidence,  he  would  have 
exceeded  his  authority: — the  verdict  taken  for  the  plain- 
tiffs  related  to  the  cause  only,  to  which  alone  the  inquiry 
before  the  arbitrator  was  also  meant  to  be  confined.  Al- 
though the  plaintiffs  were  entitled  to  charge  for  extras, 

(a)  I  Brod  &  Bing.  278;  S.  C.  3  B.  Moore  605. 
(6)  1  Moore  &  Payne,  355. 
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1828«  yet  they  musthave  been  perfectly  aware  that  the  defendant 
was  entitled  to  an  allowance,  on  account  of  certun  omis-^ 
sions  on  their  part,  or  deviations  by  them  from  the  plan 
ori^ally  ]^opo$ed.  They,  therefore,  ought  not  to 
have  arrested  the  defendant  for  the  full  amount  of  the  ex- 
tra charges,  without  deducting  the  allowance  the  defendr« 
ant  was  entitled  to,  and  of  which  they  must  have  had  fuE 
knowledge.  In  Summers  ▼.  Farmby  (a),  where  a  cause 
was  taken  down  to  a  second  trial,  and  referred,  and  an 
award  was  afterwards  made  in  favour  of  the  plaintiff,  the 
Court  said  that  the  reference  was  equivalent  to  a  trial;  and 
that  it  has  been  held  to  be  so,  so  as  to  entitle  the  defend- 
ant to  costs,  under  the  statute  43  Geo.  3,  where  the  plain- 
tiff does  not  recover  the  sum  for  which  the  defendant  was 
arrested. 

Lord  Chief  Justice  Best. — I  do  not  say  that  the  Court 
will,  in  no  instance  where  a  defendant  has  been  arrested 
for  100/.,  and  the  plaintiff  recovers  only  40/.,  allow  the 
former  his  costs,  on  an  application  made  to  them  under  the 
statute  4f3  Geo*  3.  But  it  must  be  an  extremely  strong 
case.  Here,  however,  the  transactions  between  the  partiea 
appear  to  me  to  have  been  of  too  complicated  a  nature  for 
us  now  to  interfere ;  nor  can  we,  under  the  circumstances, 
say  that  the  defendant  could  maintain  an  action  against 
the  plaintiffs  for  having  maliciously  arrested  him  and  held 
him  to  bail;  and  if  that  action  could  not  have  been  8uc«« 
oessfully  sustained,  there  is  no  ground  for  this  application; 
and  I  am  clearly  of  opinion,  that  there  is  no  colour  for 
such  an  action. 

Mr.  Justice  Park. — I  agree,  that  the  matters  in  dispute 

between  the  parties  were  of  too  complicated  a  nature  for 

•    us  to  say,  that  the  defendant  is  entitled  to  his  costs,  for  bav*^ 

{(t)  1  Baro.  &  Cress.  100. 


Rule  discharged  (6)« 

(«)  6  Barn.  &  Cress.  193.  Edit.  982, 98a,  wiiere  all  the  cases 

ik)  See  Tid4*A  Pxaotice,  9th     on  this  subject  a^  collected. 
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ing  been  held  to  bail  without  any  reasonable  or  probable  1838. 
cause.  The  case  of  Thampion  v.  Atkinson  {a)i  appears 
to  me  to  be  precisely  in  point.  There^  the  defendant  was 
urested  for  179/.  At  the  trial,  a  verdict  was  found  for 
tl|e  plmtifiy  subject  to  the  award  of  an  arbitratori  to  whom 
the  cause,  and  all  matters  in  difference  between  the  par- 
ticSf  were  referred,  and  the  costs  pf  the  cause  were  to  abide 
the  eve0  of  ike  award.  The  arbitrator  found,  that,  at  die 
cemmencement  of  the  suit,  there  was  due  from  the  de- 
fendant to  the  plaint^  the  sum  of  45/.  Ids.,  Aiat  the 
plaintiff  had  no  reasonable  or  probable  cause  for  arresting 
the  defendant  for  179/.,  and  that  the  defendant,  by  reason 
thereof,  was  entitled  to  compensation  in  damages  to  the 
amount  of  90A  The  arbitrator  then  ordered  the  verdict 
to  be  finally  entered  for  the  plaintiff,  for  261.  18«.,  the  bar 
lance  due  to  him  after  deducting  therefrom  the  damages 
awarded  to  the  defendant.  The  Court  refrised  to  allow 
Ae  de&ndant  his  costs  under  the  statute  43  Oeo.  3,  in^ 
asmudi  as,  by  the  terms  of  the  reference,  the  costs  were 
to  abide  the  event  of  the  award,  and  that  was  in  favour  of 
the  plaintiffi 

Mr.  Justice  Burbough,  and  Mr.  Justice  Gasblbe,  con* 


31%  CASES  IN  MfCHABLMAS  TBRM, 

1828. 

ji^^^^      Sharpe^  Assignee  of  the  Sheriff  of  Mj[DDLEsjbx  v*  Abbe^y^ 
N&9.t^^  '    :       Leoh,  and  Harvick. 

In  an  action  on  T^HIS  wM  Oil  actioii  of  debt  cm  a  hwl  hooit  bythe  assi^ 
no^l^'l^yto  nee  oftfae  Sheriff  of  JUiiMfefM.  The  declaration  slated 
cu^^^^ar  ^^  ^®  defisndant  Abbe^,  on  the  6th  February,  1808^  was 
the  writ  under  ti^en  and  arrested  by  the  Sheriff,  of  hRddlesext  at  the 
was^arrett^^  6uit  of  the  plaintiffy  by  yirtue  of  a  writ  oi  capias  ad  res^ 
iTaEt'irf  iw»i«fe»*«»,  directed  to  the  Sheriff  of  the  county  of  Afirf- 
debtforthatthe  dlesex,  out  of  the  Court  of  our  Lord  the  King  of  the 
was  indorsed  on  Bench,  at  Wesimihsier,  in  the  county  of  Middlesex,  before 
the  writ.  ^^^  ^^^  ^  ^^^  manner  issued,  and  returnable  therein,  in 

fifteen  days  oi  Easter,  in  the  year  of  our  Lord,  18S8|  at 
die  suit  of  the  plaintiff  against  the  defendant  Abbey;  by 
which  writ,  the  sheriff  was  commanded  that  he  should  take 
a^Aey,  if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  onr 
Lord  the  King's  Justices,  at  Westminster,  in  fifiteeii  days 
oiEiaster,  1828,  to  answer  the  plaintiff  in  a  plea  of  tres- 
pass, and  also  that  the  defendant  Abbey  might  answer 
the  plaintiff,  according  to  the  custom  of  his  Majesty's  Court 
of  Cbiamoa  Bench,  in  a  certain  plea  of  trespass  on  the  case 
upon  promises,  to  the  damage  of  the  plaintiff  of  300l» — ^The 
plaintiff  then  averred,  that  the  Sheriff  took  bail  for  the  ap- 
pearance of  Abbey,  according  to  the  exigency  and  tenor 
of  the  said  writ,  and  that  thereupon.  Abbey,  as  the  princi- 
pal, and  the  defendants  Legh  and  Harvici,  as  his  bail 
and  sureties,  afterwards,  and  before  the  return  of  the  said 
writ,  executed  a  bail-bond  to  the  Sheriff,  conditioned  for 
the  appearance  of  Abbey  before  the  King's  Justices  at 
Westminster,  in  fifteen  days  of  Easter,  18S8,  to  answer 
the  plaintiff  in  a  plea  of  trespass,  and  also  in  a  certain  plea 
of  trespass  on  the  case  upon  promises,  to  the  plaintiff's  dam- 
age of  300/.;  that  Abbey  did  not  appear  according  to  the 
condition  of  the  bond,  whereby  it  became  forfeited,  and 
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was  assigned  by  the  Sheriff  to  the  plamtiffi  of  which  the         1828. 
defendant  had  notice.    Breach^  non-payment  of  the  sum 
mentioned  in  the  condition. 

To  this  declaration,  the  defendants  demurred  special- 
ly, and  assigned  fbr  causes — ^That  there  is  not  any  cause 
of  action  shewn  or  stated  by  or  for  the  plaintiff  to  have 
or  maintain  his  aforesaid  action  thereof  against  the  de- 
fendantj  inasmuch  as  there  are  divers  omissions  of  ma- 
terial statements  and  allegations  in  the  declaration;  that 
it '  contains  no  statement  or  allegation  that  any  affidavit 
was  made  and  filed  of  any  cause  of  action  of  the  plaintiff 
against  the  defendant  Abbey ^  amounting  to  the  sum  of 
,20/.  or  upwards;  that  jthere  is  no  statement  or  allega- 
tion that  the  sum  or  sums  specified  in  such  affidavit  was 
or  were  indorsed  upon  the  back  of  the  writ  in  the  de- 
claration mentioned;  that  it  did  not  contain  any  statement 
or  allegation  that  the  writ  was  marked  or  indorsed  for  bail 
for  any  sum  of  money  for  which  the  defendant  Abbey 
might  be  lawfully  held  to  bail,  or  for  any  sum  whatever ; 
and  that  there  is  no  statement  or  allegation  that  the  bail 
taken  by  the  Sheriff  in  the  declaration  mentioned,  was 
taken  for  the  sum  or  sums  indorsed  upon  the  said  writ; 
and  also  that  the  declaration  did  not  shew  that  the  Sheriff 
was  in  any  wise  authorized  to  arrest  Abbey ^  or  to  re- 
quire or  take  such  a  bond  as  in  the  declaration  men- 
tioned! 

The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when—* 

Mr.  Serjeant  Wilde^  in  support  of  the  demurrer. — 
Although  in  Whiskard  v.  Wilder  (a),  in  an  action  on  a  bail- 
b<md,  an  objection  was  taken  that  the  declaration  ought  to 
have  set  forth  that  the  debt  was  sworn  to,  and  the  sum 
marked  or  indorsed  on  the  writ,  as  required  by  the  statute 

(a)  1  Burr.  330. 
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182B.  1£  Ge0.  I,  c.  39|  the  Court  held  it  to  be  iiinieeeBsary:->«- 
yet  that  case  having  been  referred  to  in  argument*  in  Hill 
y.  Heale  (a),  Sir  James  Mansfield  said  (fi)i  "  The  question 
there  related  to  the  form  of  the  declaration.  Mr.  Justice 
'DenisoHf  who  waa  a  pleader  of  the  first  eminencei  bbsenr- 
-edi  that  in  practice  the  form  of  the  declaration  was  some- 
times one  way,  and  sometimes  another;  and  that  he  did 
not  think  the  averment  necessary.  This  was  the  sole 
question  before  the  Court.  But  I  should  have  great  diffi- 
culty In  agreeing  with  the  doctrine  imputed  to  the  Court 
of  King's  Bench,  that  the  statute  of  IS  Oeo»  I,  is  merely 
directory;  I  cannot  help  entertaining  great  doubts  re- 
specting that  dietum.  The  Sheriff  muQt  see  by  the  writ, 
whether  it  be  indorsed  or  not,  and  I  cannot  think  he  could 
justify  an  arrest  without  it.  But  this  was  merely  a  dictum^ 
and  not  neoeasary  to  the  opinion  of  the  Court.'*  BesideSj 
it  must  be  considered  that  a  party  gives  a  bail-bond  under 
dureasi  and  the  statute  \2  Geo.  1^  positively  requires  that 
-the  sum  for  which  a  defendant  is  arrested*  shall  be  marked 
or  indorsed  on  the  writ 

'    Mr.  Serjeant  Andrews,  for  the  plaintiff*  was  stopped  by 
the  Court. 

Lord  €3iief  Justice  Best. — ^If  we  were  called  on  to  de^ 
cide  whether  a  party  could  be  legally  arrested  without  an 
affidavit  of  debt^  we  should  halve  no  hesitation  in  saying 
that  he  could  yiot.  But  the  question  is*  whether*  in  a  de- 
claration on  a  bail-bond^  it  is  necessary  to  set  forth  that 
there  was  ^an  affidavit  of  debt*  or  that  the  sum  sworn  to 
was  indorsed  on  the  writ.  The  case  of  Whiskard  v.  JVUd' 
er,  is  exj^ressly  in  point*  and  it  was  recognised  and  adopt- 
ed a«i  an  authority  in  the  late  case  of  Wikoxan  v.  Nighif^ 

{a)  2  New  Rep.  199, 200.  (6)  lb.  201. 
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ingale  (a).   We  must  presume  that  the  arresti  and  all  the         1628* 
proceedings  previous  to  the  bail-bond|  were  regular^  and 
took  place  in  due  course. 

Mr.  Justice  Park — ^The  case  of  Whiakard  v.  Wilder, 
was  cited  and  approved  of  by  Lord  EUenboraugh,  in  Arun* 
deU  y.  White  (£). 

Mr.  Justice  Burrough. — This  very  point  was  decided 
by  this  Court,  in  Darringion  v.  Bricknell  (c),  in  Easier 
Term,  1826. 

Mr.  Justice  Gaselee. — It  is  not  necessary  for  us  to  de- 
cide whether  the  statute  12  Geo.  1,  be  directory  or  Q0t« 
In  Hill  V.  Heale,  the  only  question  was,  whether  th^  pro-? 
vision  in  the  statute  5  Geo.  2,  c  30,  was  directory  or  cob^ 
ditional,  respecting  the  affidavit  required  by  the  S3d  sec- 
tion, as  to  the  truth  and  amount  of  the  petitioning  credi* 
tor's  debt  i  and  the  Court  held  it  to  be  directory  only*  H^Bs 
the  defendant  having  entered  into  a  bail-bond,  it  is  too 
late  for  him  to  take  the  objection.  I  have  looked  into  the 
precedents,  and  find  that  in  some  the  affidavit  is  set  forth, 
but  that  in  others  it  is  not.  By  modem  pleaders  it  is 
deemed  advisable  not  to  refer  to  it.  If  the  party  had  been 
arrested  and  the  affidavit  had  not  been  duly  filed,  or  the 
sum  sworn  to  indorsed  on  the  back  of  the  writ,  he  might 
have  had  his  remedy  against  the  Sheriff. 

Judgment  for  the  plaintiff. 

(a)  1  Moore  &  Payne,  281.  (6)  14  East,  224. 

(c)  See  1 1  B.  Moore, 
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1888. 

Wtdrutdauf  CHRISTIE  V.  Hamlbt  and  two  Others. 

By  a  Judge's  '^^  ^^  ofdet  of  Lord  Chief  Justice  Bestt  of  the  17th 
order,  made  op-  ^Igme  hst,  and  made  ''  upon  hearing  the  attornies  on  both 

attonuM  cm  MtB,  and  by  their  consenti**  this  cause^  and  all  matters  in 
by  theircoiiieDt,  difiereDoe  between  the  above  parties,  were  referred  to  the 
fcwedto'arM^  awwd  of  two  arbitrators ;  and  it  was  also  directed,  that 
tradoD,  and  tht  the  Order  might  be  made  a  rule  of  this  Court.  The  arbi- 
that  the  eaute  tmtors  -made  their  award  on  the  10th  September  last, 
^o£t^NUi  which  commenced  by  reciting,  that,  at  the  Sittings  oiNUi 
PH«;-4tieeini  Prius,  held  at  GuiUhall,  in  and  for  the  city  of  London, 

that  such  award  '  '  ^  ' 

if  a  nuiuty,  and  on  the  17th  June,  18S8,  before  Sir  William  Draper  Best, 
foraed  by  at-"  Lord 'Chief  Justice,  &c.,  a  cause  came  on  to  be  tried  be- 
thfi^T'irfrffaJ  twcen  *e  above-named  plafaitiff  and  defendants,  and  that,, 
setting  it  aside,  upon  auch  trial,  with  the  consent  of  the  plaintiff  and  de- 
it  to  have  been  fendants,  their  counsel  and  attornies,  an  order  or  rule  was 
leading^e^  made,  that  it  should  be  referred  to  the  arbitrators  named 
^nlf^im  ^  ^^  order,  to  settle  and  ascertain  what  damages  the 
Sir^niar.  plaintiff  had  sustained,  and  that  a  verdict  should  be  enter* 

ed  accordingly. 

'  Mr.  Seijeant  Wilde,  on  a  former  day  in  this  Term,  vis. 
the  11th  instant,  upon  an  affidavit,  stating,  that  no  such 
order -of  Nisi  Prius  as  that  set  forth  in  the  award  bad 
been  %t  mj  time  made  in  this  cause,  obtained  a  rule  nisi 
that  the  award  might  be  set  aside.  The  learned  Serjeant 
submitted  that  the  award  was  bad,  as  it  purported  to  have 
beenmade^under  a  supposed  order  of  Nisi  Prius,  which  had 
never  existed,  the  order,  in  point  of  fact,  having  been 
made  by  the  L(Hd  Chief  Justice,  at  Chambers. 

The  rule  nisi  was  drawn  up  as  follows:  "  Upon  reading 
the  affidavit  of  J.  W.  and  the  paper  writing  thereto  an- 
nexed {vix.  a  copy  of  the  award),  it  is  ordered,  that  the 
plaintiff,  upon  notice  of  this  rule,  to  be  given  to  him  or  his 
attornies,  shall  shew  cause  on  Thursday  next  why  the 
award  made  in  this  cause  should  not  be  set  aside." 
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Mr.  Serjeant  Toddy  and  Mr.  Serjeant  £.  Lawes  now         1828. 
shewed  cause,  and  submitted,  that  there  was  no  ground      chhTstub 
for  the  obj^ctioQ,  as  it  was  a  mere  tni^-recital  of  the      „  ^- 

•^  .  Hamlet. 

order  of  referencej  by  stating  it  to  have  been  made  at 
Nisi  Prius,  instead  of  terming  it  a  Judge's  order,  and 
adopting  the  usual  terms  connected  with  sudi  an  order. 
But,  aa  this  is  a  mere  technical  objection,  the  nde  nUi 
for  setting  aside  the  award  is  insufficient,  as  it  should 
have  been  drawn  up  on  reading  the  rule  or  order  of  re- 
ference, as  that  was  the  only  authority  under  which  the 
arbitrators  acted ;  and  the  application  to  set  aside  the 
award  could  not  have  been  made,  unless  the  order  had 
been  previously  made  a  rule  of  Court.  Besides,  the  ob- 
jecUons  to  the  award  should  have  been  stated  in  the  rule 
nisif  according  to  a  late  rule  laid  down  by  the  Court  of 
King's  Benchi  and  which  has  been  since  adopted  in  the 
Court  of  Exchequer  (a). 

Mr.  Serjeant  Wilde ^  in  support  of  his  rule,  insisted, 
that,  as  the  order  of  reference  bad  been  set  out  in  terms  in 
the  affidavit  to  which  the  rule  nisi  referred,  it  was  suf- 
ficient. 

But  the  Court  thought  otherwise,  and  said,  that  they 
had  no  authority  to  interfere,  and  that  an  attachment 
could  not  be  granted  to  enforce  performance  of  the  award 
by  the  defendants,  it  being  in  fact  a  nullity,  as  no  such 
order  of  Nisi  Prius  existed  as  was  set  out  or  recited  in 
the  award.  But,  if  the  plaintiff  thought  fit,  he  had  his 
remedy  by  action. 

Rule  discharged,  without  costs. 

(a)  Stt  4  Bam.  &  Aid.  539;  11  Price,  57;  1  M'Glel.  &  Younge,  394. 
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1828. 


Thtenday, 
Ifov,  20ih, 

A  miBnomer  of 
the  christian 
name  of  the  te- 
nant  in  a  writ  of 
right,  can  only 
be  taken  ad- 
vantage of  by  a 
plea  in  abate- 
ment. 


JoNESi  Demandant;  Wiqhtwick,  Tenant 

JflR.  Serjeant  RuMell  moved  that  a  writ  of  rightj  wbicb 
had  been  issued  in  this  cause^  might  be  quashed,  on  the 
ground  of  a  misnomer  in  the  christian  name  of  the  tenant. 

But  the  Court  said,  that,  as  there  was  no  distinction 
to  be  drawn  between  proceedings  in  a  real  action  and  a 
civil  suit  in  this  respect,  the  tenant  must  be  confined  to 
the  ordinary  rule  of  raising  the  objection  by  a  plea  in 
abatement. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


ThuPtday, 
Nov.  20th. 

The  plaintiff 
declared  on  a 
promataory  note , 
and  for  goods 
sold— The 
Court  would 
not  change  the 
venue  on  an 
affidavit  stat- 
ing that  the 
principal  and  in- 
terest due  on  the 
note  had  been 
paid,  and  that 
the  plaintiff  had 
promised  to  give 
it  up  to  the  de- 
fendant— as  it 
was  incumlieiit 
on  the  defend- 
ant Co  state  that 
the  note  did  not 
exist 


Richards  v.  Furkieu, 

JtIR.  Serjeant  Russell  SLpplied  for  a  rule  nisi  on  the  part 
of  the  defendant,  that  the  venue  in  this  cause  might  be 
changed  from  London  to  Stqfford.  He  founded  bis  vao** 
tion  on  an  afBdavit,  which  stated,  that  the  declaration 
contained  two  counts  on  promissory  notes,  counts  for 
wheat  sold  and  delivered,  and  the  usual  money  counts,  that 
payments  had  been  made  from  time  to  time  on  the  note, 
equal  in  amount  to  the  principal  and  all  interest  due  there^^ 
on,  and  that  the  plaintiff  had  repeatedly  promised  to  give 
up  the  notes  to  the  defendant;  but  that  he  had  not  done 
80,  and  that  the  plaintiff's  cause  of  action  on  the  sale  of 
the  wheat  arose  in  Staffordshire  and  not  jslsewhere.  The 
learned  Serjeant  admitted  that  the  cases  of  Shepherd  v. 
Green  (a),  and  Hart  v.  Taylor  (6),  had  established  the 
principle,  that,  if  an  action  be  bondjide  brought  on  a  pro- 
missory note,  the  plaintiff  may  retain  the  venue,  although 
the  action  be  for  other  causes  also;  and  that  the  Court 


(a)  5  Taunt.  5/6. 


(&}  2  Dow.  &  Ryl.  164. 


FURNIEU. 
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would  not  restrain  the  plaintiif  from  proceeding  in  the         1S28. 
county  he  had  elected  for  the  other  causes    But  here,  as      richarm 
the  defendant  had  sworn  that  the  notes  were  satisfied  by       ^    v* 
payment  of  the  principal  and  interest  due  thereon,  it  was 
sufficient  to  shew  that  the  plaintiff  could  have  no  right  of 
action  against  the  defendant  in  respect  of  such  notes. 

But  the  Court  were  of  opinion,  on  the  authority  of  the 

cases  referred  to,  that  it  was  incumbent  on  the  defendant 

to  state,  by  affidavit,  that  the  notes  did  not  exist;  and,  he 

not  having  done  so — 

Rule  refused. 


IVIacklin  r.  William  Waterhouse,  Joseph  Water-       Monday, 

/  Nov.  2Ath. 

HOUSE,  Clench,  and  n  eeks. 

J  HIS  was  an  action  against  the  defendants,  the  proprie-  A  carrier  is  an 

tors  of  the  Exeter  Mail  coach,  to  recover  the  value  of  a  goods  that  he 

parcel  left  by  the  plaintiff  at  a  booking-office  at  Salts'^  T^^tt'l 

bury 9  to  be  forwarded  from  thence  to  London^  which  was  reasonable  re- 

lost*    The  JirH  -count  of  the  declaration  stated,  that,  any  goods  that 

on  the  30th  November i   1826^  to  wit,  at  London^  the  to^the^phceio' 

plaintiff,  at  the  special  instance  and  request  of  the  de*  ^^^^^^^ 

fendants,  caused  to  be  delivered  to  them,  and  tlie  de*  goods,  tf  his 

fendants  then  and  there  received  into  their  care  and  hold  them,  and 

custody,  a  certain  package  or  parcel,  containing  divers,  to  of  thdr^ljuailiy 

and  value — be 
is  not  obliged  to 
Uko  a  package,  the  owner  of  which  will  aot  infona  him  of  Its  eontenti  or  ▼alvt }  hut,  if  he  do  not  ask 
tot  thi«  inforroatioD,  or  if,  when  he  asks  and  is  not  answered,  he  still  takes  the  package,  he  Is  respon- 
nble  for  its  value,  whatever  that  may  be— he  may,  by  notice,  limit  his  reaponsibility  as  an  in« 
sorer;  but  a  notice  will  not  protect  him  againat  the  coDsequeoces  of  ft  loss  occasioned  by  ^o$9 
negligence. 

In  an  actioQ  against  ewcb*preprietors,  for  the  lock  of  ajpareel,  the  defoodahts  ptuved  a  no- 
tice, exposed  in  a  booklng-ofBce  at  Salisbury,  kept  by  a  person  named  Weeks,  in  the  feltowing- 
tenaa:-*"  Take  notice.  The  proprietor  tf.thit  qglne  «iMI  not  bo  aeeoontabla  for  any  parcels  or 
padLagea  exceeding  the  value  ot  five  pounds,  unless  entered  as  such,  and  paid  for  according- 
ly." One  Weeks  was  a  defendant  on  the  record ;  but  no  evidence  was  oflered  to  shew  that  he 
waa  the  same  Week*  who  was  the  proprietor  of  tlie  office:— ^JTrM,  that  this  was  not  a  suf- 
fideut  notice,  and  that  the  defendants  were  still  subject  to  the  unlimited  responsibility  of  common 
cwTlera. 

Qmar€ — Whether  the  entrusting  valuable  property  to  a  servant,  of  whose  character  the  carrier 
gave  no  account  at  ihe  trial,  was  sufficient  to  authorise  the  Jury  to  And  that  the  carrier  had  been 
guilty  of  that  degree  of  negligence  which  would  deprive  him  of  the  protection  of  a  proper  notice? 
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1828.        wit,  three  notesi  commonly  called  promissory  notes,  for  the 
^  payment  of  divers  sums  of  money,  amounting  in  the  whole 

«.  to  a  large  sum  of  money,  to  wit,  the  sum  of  452.,  and  pay- 

able to  bearer  on  demand,  at  a  certain  bank  of  WiUiam 
Bird  Brodie    ^  John  Dowding,    at   Salisbury^    or   at 
Messrs.  Remington,  Stephenson,  ^  Co.,  Bankers,  London, 
and  divers,  to  wit,  eight  pieces  of  the  current  coin  of  this 
realm,  called  half  sovereigns,  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  49/.,  to  be  safely  and  securely 
carried  and  conveyed  by  the  defendants,  by  a  certain  con- 
veyance called  the  Exeter  Mail,  from  Salisbury  aforesaid, 
to  London  aforesaid,  and  there,  to  wit,  At  London  aforesaid, 
safely  and  securely  to  be  delivered  for  the  plaintiff  for  cer- 
tain reasonable  hire  and  reward  to  the  defendants  in  that 
behalf;  yet,  that  the  defendants,  not  regarding  their  duty 
in  that  behalf,  but  contriving,  and  fraudulently  intending, 
to  deceive,  defraud,  and  injure  the  plaintiff  in  this  behalf, 
did  not  nor  would  safely  or  securely  carry  or  convey,  or 
cause  to  be  carried  or  conveyed,  by  the  the  said  convey- 
ance called  the  Exeter  Mail,  or  in  any  other  manner,  the 
said  package  or  parcel  and  its  contents  aforesaid,  from 
Sidisbury  afoTessid  to  London  aforesaid,  nor  there,  to  wit, 
at  London  aforesaid,  safely  or  securely  deliver  the  same 
for  the  plaintiff;  but,  on  the  contrary  thereof,  the  defend- 
ants so  carelessly,  negligently,  and  improperly  behaved 
and  conducted  themselves  in  the  premises,  that,  by  and 
through  the  carelessness,  negligence,  and  default  of  the 
defendants  in  the  premises,  the  said  package  or  parcel 
and  its  contents  aforesaid,  being  of  the  value  aforesaid, 
became  and  were  wholly  lost  to  the  plaintiff,  to  wit,  at 
&c.  aforesaid.    There  was  also  a  count  in  trover  for  the 
notes  and  half  sovereigns.     Plea — Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guilds 
hall,  at  the  Sittings  after  the  last  Easter  Term,  it  was  ad- 
mitted that  the  defendants  were  the  proprietors  of  the 
Exeter  Mail  coach,  running  from  thence,  through  Salis- 
bury, to  London;  and  the  plaintiff  proved,  that  his  attor* 
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nej  a^t  Sali^bfttry  sent  a  female  sorv^^nt .  with  a  pnrcel  con-        ^828. 
tayiipg  Salisbury  bank  notes,  and  half  sovereigns,  of  the      mXcklVn 
value  .9f  49L,  to  a  cpaqh-office  at  Salisbury ^  kept  by  one  ^' 

Weeksy  op  the  outside  of  which  was  painted  in  large  let- 
ters, ''  Weekis  Mail  and  General  Coach-office ;"  but  it  did 
not  appear,  nor  di^  the  plaintiff  offer  anj  evidence  to  shew, 
that  Weeiff,  the  proprietor  of  that  office,  was  one  of  the 
above-named,  defendant^  or  that  the  plaintiff  or  his  at- 
torney kn<ew  that  the  proprietor  of  the  office  there  had 
any  interest  in  the  Exeier  Mail. 

For  the  defendantSj^  the  book-keeper  at  Weekis  office 
at  SalUhury  was  called,  who  stated,  that  the  woman  ^ho, 
brought  the  parcel  told  him  it  was  a  parcel  of  consequence, 
but  that  she  did  not  know  what  its  value  was;  that  there- 
upon  he,  the  book-keeper,  told  her  that  it  ought  to  be  in- 
sured :  but  that  he  booked  it  for  London  without  its  being 
insured,  and  that  the  servant  paid  two-pence  for  booking.. 
The  defendants  then  proved,  that  a  notice  to  the  following 
effect  was  stuck  up  oh  a  board  in  a  conspicuous  part  of  the 
office  at  Salisbury  I — 

"  Take  notice ! !  The  proprietor  of  this  office  will  not 
be  accountable  for  any  parcel  or  package  exceeding  the 
value  of  five  pounds,  unless  entered  as  such,  and  paid  for 
accordingly."  The  defendants  also  proved,  that  both  the 
plaintiff  and  his  attorney  were  aware  of  this  notice,  at  the 
time  the  latter  sent  his  servant  with  the  parcel,  which  was 
proved  to  have  been  forwarded  to  London  by  the  defend- 
ants' coach,  and  admitted  by  Mr.  Waterhouse  to  have 
been  stolen  by  a  youth  (a  servant  in  their  employ),  whose 
duty,  it  wits  to  take  care  of  and  watch  parcels  sent  to  the 
offipe  iq  LadLar^e,  4^i'ccted  to  persons  residing  in  and  near 
London  s  but  ^o  evidence  w^  given  as  to  his  character 
when  th^  defendants  first  tool^  him  into  their  service.    . 

It  was  .objected,  for  the  defencjants, — Firsts  that,  as  the 
plaintiff  had  charged  them  with  having  received  the  par- 
cel op  their  general  responsibility,  and  as  there  was  in 
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1828.        the  ofBce  at  Salisbury f  a  notice  limiting  their  liability,  of 
Macklin      ^^^ch  the  plaintiff  and  his  agent  were  proved  to  have 
o*  been  aware,  the  notice  in  effect  formed  an  essential  part 

of  the  contract;  and  as  the  plaintiff  had  not  charged  the 
defendants  as  common  carriers,  but  alleged  that  it  was 
their  duty  to  convey  the  parcel  unconditionally ;— on  proof 
of  the  notice,  there  was  a  variance  between  the  contract 
given  in  evidence  and  that  laid  in  the  declaration ; — Se- 
condly, that  the  allegation  that  the  parcel  was  lost  through 
the  negligence  of  the  defendants  was  not  proved,  as  it  was 
stolen  by  one  of  their  servants ;  and  a  loss  by  a  felony  is 
no  evidence  of  a  loss  by  negligence ;  and  that  they  were,  at 
all  events,  protected  by  the  notice  from  any  loss  that  did  not 
happen  through  gross  or  palpable  negligence  on  their  parts. 
His  Lordship  told  the  Jury  that  he  thought  it  was  in- 
cumbent on  the  defendants,  in  order  to  rebut  the  presump- 
tion of  negligence,  to  shew  that  they  had  a  good  character 
with  the  boy  who  stole  the  parcel,  at  the  time  they  receiv- 
ed him  into  their  service,  which  they  had  failed  to  do : 
and  he  left  it  to  the  Jury  to  say,  whether  the  female  ser- 
vant, who  took  the  parcel  to  the  oflSce  at  Salisbury,  had 
been  guilty  of  negligence,  or  had  failed  in  her  duty  towards 
the  defendants,  in  not  communicating  to  her  master  what 
the  book-keeper  had  said  to  her  respecting  the  insurance ; 
or,  whether  the  defendants  could,  under  the  circumstances, 
be  said  to  have  been  guilty  of  gross  negligence.  They  found 
that  there  had  been  no  negligence  or  concealment  on  the 
part  of  the  plaintiff,  and  that  the  defendants  had  been 
guilty  of  negligence,  and  gave  a  verdict  for  the  plaintiff, 
damages  49/.,  the  alleged  value  of  the  parcel. 

Mr.  Serjeant  Wilde,  in  the  course  of  the  last  Term,  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside  and 
a  nonsuit  entered,  or  a  new  trial  granted,  or  that  the  judg- 
ment might  be  arrested,  on  the  grounds,  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendants, 
as  the  mere  fact  of  a  felony  by  their  servant  could  not  war- 
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rant  the  Jury  to  impute  negligence  to  the  master;  and  that  1828. 
the  declaration  was  insufficient!  ^  it  did  not  set  out  the  no- 
tice by  which  the  defendants  restricted  their  liability,  and  _  « 
which  consequently  formed  part  of  the  contract;  and  he  re* 
lied  on  the  case  oi  Latham  y.  Rutley  (a),  where  the  declara- 
tion stated  that  the  defendants  undertook  to  carry  goods 
firom  London,  and  deliver  them  safely  at  Dover,  and  the  con- 
tract proved  being  to  carry  and  deliver  safely  (fire  and  rob- 
bery excepted),  it  was  held  to  be  a  fatal  variance ;  and  Lord 
Tenterden  said,  that,  ''  if  a  stipulation  be  made,  that,  un- 
der certain  circumstances,  a  carrier  shall  not  be  liable  at 
aU«  it  must  be  stated  in  the  declaration." 

Mr»  Serjeant  Taddy  afterwards  shewed  cause.  (It  was 
admitted  by  Mr.  Serjeant  Wilde,  that  the  declaration  was 
sufficient,  and  the  motion,  as  far  as  it  related  to  arrest- 
ing the  judgment,  was  abandoned). — Even  admitting  that 
the  notice  applied  to  Weeks,  the  proprietor  of  the  office 
at  SatUbury,  there  was  no  evidence  adduced  at  the  trial 
to  connect  the  defendants  with  him,  neither  was  it  shewn 
that  the  plaintiiTs  attorney,  or  the  servant  who  delivered 
the  parcel,  knew  that  Weeks  had  any  interest  in  the  Mail 
by  which  the  parcel  was  to  be  conveyed.  The  plaintiff 
sued  the  defendants  in  tort  for  their  negligence  as  com- 
mon carriers,  and  not  for  any  supposed  non-performance 
of  a  contract.  In  Clarke  v.  Gray  (b)  it  was  held,  that  CU' 
sumpsit  might  be  maintained,  in  the  common  form  of  de- 
claring, against  a  carrier  for  the  loss  of  goods  which  were 
beyond  the  value  of  6L,  and  were  not  in  fact  paid  for  ac- 
cordingly, although  it  was  part  of  the  contract,  proved  by 
a  general  notice  fixed  up  in  the  carrier's  office,  and  presum- 
ed to  be  known  and  assented  to  by  the  plaintiflT,  that  the 
carrier  would  not  be  accountable  for  more  than  51.  for 
goods,  unless  entered  as  such,  and  paid  for  accordingly — 

{a)  2  Barn.  &  Cress.  20.  (6)  6  East,  564. 
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1828.        on  the  ground^  that  it  formed  no  part  of  the  consideration 
for  the  act,  or  of  the  entire  act  or  duty  which  was  to  be 
V.  done  in  virtue  of  such  consideration;  and  Lord  EUefi" 

borough  there  drew  the  distinction,  and  said  (a):  **  If,  in- 
deed, the  provision  be  of  such  a  nature  as  goes  in  discharge 
of  the  liability  of  the  party  under  the  contract  altogether,  in 
case  a  particular  condition  is  not  complied  with ;  as  in  Clatf 
V.  WiUan  (b),  where  the  goods  were  not  to  be  accounted 
for  iU  all,  unless  properly  entered  and  paid  for;  that  will 
not  merely  operate  in  reduction  of  the  damages,  but  in  bar 
of  the  action  :**  but,  even  then,  it  does  not  follow  that  it  is 
necessary  to  set  out  the  notice  in  the  declaration.  In 
Smith  V.  Home,  Mr.  Justice  Burrough  said  (c) :  ''  Carriers 
are,  by  the  custom  of  the  realm,  bound  to  convey  parcels 
with  safety  and  security.  The  notices  now  usually  given 
by  them  were  never  known  till  the  case  of  Forward  v. 
Piitard  (d),  and  these  notices  form  no  part  of  the  declara- 
tion. The  declaration  is,  therefore,  good  in  its  old  form, 
and  is  a  sufficient  answer  to  such  notice,  if  it  express  that 
the  carrier  has  been  guilty  of  negligence."  In  Latham 
V.  Rutley  (e),  the  plaintiff  declared  in  assumpsit,  and  the 
contract  for  the  carriage  of  the  parcel  was  subject  to  the 
exceptions  of  fire  and  robbery;  and  the  Jury  found  that 
the  loss  was  not  a  loss  by  robbery  within  the  meaning  of 
the  exception.  There,  as  the  carrier  was  not  to  be  re- 
sponsible at  all,  in  the  events  of  fire  and  robbery,  the  ex- 
ception ought  to  have  been  stated  in  the  declaration. 
Here,  however,  the  notice  forms  no  part  of  the  con- 
tract, but  only  arises  in  defence  of  the  carrier.  Besides, 
the  notice  only  applied  to  Weeks,  as  proprietor  of  the 
office  at  Salisbury,  and  there  was  no  evidence  to  connect 
him  with  the  defendants,  as  the  proprietors  of  the  coach 
by  which  the  parcel  was  to  be  sent;  and  a  notice  by 


(a)  6  East,  670.  Taunt.  144. 

(6)  1  Hen.  Bl.  298.  (rf)  1  Term  Rep.  27. 

(c)  2  B.  Moore,  22;    S.  C,  8         (c)  2  Bam.  &  Cress.  20. 
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the  one  cannot  be  extended  to  or  considered  as  a  notice         1828 
by  the  others,  as  they  stood  in  different  and  distinct       Tp' 
characters.     In  Gamett  v.  WiUan  (a),  the  carriers  gave  v. 

notice  that  they  would  not  be  responsible  for  any  package 
containing  specified  articles,  or  which,  with  its  contents, 
should  exceed  5L  in  value,  if  lost  or  damaged,  unless  the 
value  were  specified,  and  an  insurance  paid.  There,  how- 
ever, the  notice  was  by  the  proprietors  of  the  public  car* 
riages  who  transacted  their  business  at  the  qffiee  where 
the  parcel  was  booked.  But  here,  Weeks,  as  the  pro- 
prietor of  the  office  at  Salisbury,  gave  notice  that  he 
would  not  be  answerable,  as  such ;  by  which  it  must  be 
inferred  that  he  would  not  be  individually  responsible  for 
parcels  committed  to  hb  care,  as  the  keeper  of  such  office: 
particularly,  as  several  other  coaches,  of  some  of  which 
the  defendants  were  not  the  proprietors,  took  up  parcels 
and  passengers  that  were  left  or  booked  there.  Weeks, 
therefore,  only  received  parcels  as  the  agent  for  the  pro- 
prietors of  those  coaches,  and  the  one  character  was  whol- 
ly distinct  from,  the  other.  Notices  of  this  description 
must  be  construed  strictly,  and  in  a  case  of  doubt,  the 
Court  will  limit  rather  than  extend  the  exemption  sought 
to  be  acquired  by  them.  The  case  of  Beck  v.  Evans  {b) 
is  a  strong  authority  to  shew,  that  a  carrier,  notwith- 
standing such  a  notice,  is  responsible  for  the  negligence 
of  his  servants.  Mr.  Justice  Le  Blanc  there  said  (c): 
'*  I  think  the  exemption  of  carriers  from  general  liabili- 
ty, by  reason  of  notices  of  this  sort,  has  been  carried  to 
the  utmost  extent,  and  cannot  be  supported  on  any  other 
ground  than  this,  that  they  shall  not  be  held  liable  to  a 
large  amount,  where  they  only  get  a  small  reward  for  the 
carriage."  In  Kirkman  v.  Shawcross,  Lord  Kenyon,  in 
speaking  of  carriers,  said  {d)i  "  They  have  no  right  to  say 
they  will  not  receive  any  goods  but  on  their  own  terms;" 

(a)  5  Bam.  &  Aid.  53.  (c)  Id.  247. 

(5)  16  East;  244.  {d)  6  Term  Rep.  17* 
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,J^^      and  in  Rogers  v.  Head  (a),  it  was  held,  that,  if  one  deliver 
Mackllin      goods  to  a  carrier  to  be  delivered  at  a  particular  place,  in 

V.  consideration  of  which  the  plaintiff  undertakes  to  sive  him 
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a  reasonable  reward  for  the  carriage,  and  the  carrier  pro* 
mises  to  deliver  them  safely,  the  consideration  is  sufficient, 
although  no  certain  sum  be  mentioned ;  because  a  carrier 
may.  demand  as  much  as  is  reasonable,  and  the  other 
party  is  bound  to  pay  it.  But  even  if  the  notice  in  this 
case  should  be  deemed  to  extend  to  all  the  defendants, 
there  was  sufficient  evidence  to  shew  that  they  had  been 
guilty  of  such  a  degree  of  negligence  as  would  render 
them  liable,  independently  of  such  notice.  In  Gamett 
v.  WiUani  Mr.  Justice  Holroyd  said  (&):  ''  Upon  princi- 
ple, as  well  as  upon  the  authority  of  decided  cases,  a  car- 
rier, notwithstanding  his  notice,  is  responsible  for  any  loss 
or  damage  arising  in  the  course  of  the  trust  reposed  in 
him,  either  from  his  own  personal  misconduct  or  that  of 
his  servants  f^  and  Mr.  Justice  Bayley  said  (c):  **  It  has 
been  said,  that  the  object  of  the  notice  was,  to  exempt 
the  carrier  from  all'  responsibility  for  the  acts  of  his 
servants.  That,  however,  is  not  the  object  expressed  in 
the  notice;  and,  it  has  been  held,  in  many  cases,  that  a 
carrier  is  responsible  for  the  want  of  care  and  diligence  of 
his  servants:**  and  he  referred  to  Snnth  \.  Home  (d), 
Bodenham  v.  Bennett  (e),  and  Birkett  v.  Willan  (/*),  in 
support  of  that  proposition.  The  question  then  is,  whe- 
ther an  act  of  felony  by  the  servant  can  have  the  effect  of 
rendering  his  masters  responsible  for  his  misconduct.  The 
defendants  were  clearly  guilty  of  negligence  in  not  having 
made  inquiries  as  to  his  character  when  they  took  him  into 
their  service.  In  Forward  v.  Pittard,  Mr.  (now  Mr.  Justice) 
Burroughs  in  his  argument  for  the  defendants  {g)^  referred 


(«)  Cro.  Jac.  262.  (e)  4  Price,  31 . 

(6)  5  Barn.  &  Aid.  60.  (/)  2  Barn.  &  Aid.  356. 

(c)  Id.  67.  {g)  \  Term  Rep.  29. 

(d)  2  B.  Moore,  18. 
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to  Vidian's  Entries  (a),  where  the  custom  relative  to  carriers         l^^B. 
is  thus  stated,  viz.  **  absque  8ubtractione^  amUsione,  seu      macklin 
spoUaiione  portare  tenentur,  ita  quod  pro  defectu  dictorum  «• 

comnutmum  poriatorum  seu  sefTientium  suorum,  hujusmodi 
bona  et  cataUa  eis  sic  ui  prefertur  deliberata,  non  sunt 
perdita,  amissa,  seu  spoliata,  et  pro  d^ectu  bona  custodies 
ipsius  defendentis  et  servieniium  suorum  perdita  et  amissa 
fuerunt.^^  In  that  case,  a  carrier,  who  undertook  to  carry 
goods  for  hire,  was  held  bound  to  deliver  them,  at  all  events, 
except  damaged  or  destroyed  by  the  act  of  God,  or  of  the 
King's  enemies.  And  in  Brooke  v.  Pickwick^  Mr.  Justice 
Gaselee  said  (b):  *'  Though  no  positive  act  of  gross  neg- 
ligence had  been  proved,  enough  had  been  proved  to  lead 
the  Jury  to  infer  that  the  loss  could  not  have  happened 
without  gross  negligence  on  the  part  of  the  defendants' 
servants;"  and  here,  the  defendants  have  been  guilty  of 
such  negligence,  although  the  loss  happened  through  the 
felonious  act  of  one  of  their  servants. 

Mr.  Serjeant  WOde  and  Mr.  Serjeant  Spankie  in  sup- 
port of  the  rule. — The  notice  clearly  formed  part  of  the  con- 
tract between  the  parties,  as  it  was  placed  in  a  general  coach- 
office  where  parcels  and  passengers  were  booked  for  coaches 
running  to  and  from  various  parts  of  the  country,  and  of 
which  there  were  several  and  distinct  proprietors.  The 
office-keeper,  therefore,  acted  as  the  agent  for  the  proprie- 
tors of  all  these  coaches,  in  the  reception  and  conveyance 
of  parcels  booked  at  his  office.  Besides,  he  was  a  part  pro- 
prietor of  the  Mail  by  which  the  plaintiff's  parcel  was  con- 
veyed ;  and  he,  therefore,  stands  in  the  situation  of  one  of 
several  partners  giving  notice  as  to  the  terms  on  which  the 
firm  contract ;  but,  even  if  that  were  not  so,  the  defend- 
ants adopted  his  contract,  by  receiving  the  parcel  into  their 
coach.     If  it  had  been  stolen  from  the  office,  had  it  not 

(a)  Page  27.  {b)  4  Bing.  224. 
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1829.        been  for  the  notice,  the  defendants  would  have  been 
Macklin      equally  liable  as  if  it  had  been  stolen  from  the  coach.    In 
v«  Newborn  y.  Just  {a),  it  was  held,  that  a  keeper  of  a  book- 

ing-office could  not  set  up  a  notice  that  he  would  not  be 
answerable  for  goods  above  the  value  of  51. ,  unless  special- 
ly paid  for,  as  a  defence  against  the  effect  of  negligence  in 
himself  or  his  servants;  and  Lord  Chief  Justice  Best  said, 
that  the  notice  would  not  assist  the  defendant,  as  he  was 
not  in  the  situation  of  a  carrier;  that  the  office-keeper 
was  not  an  insurer,  and  that  the  notice  was  to  protect 
from  insurance.     So,  here,  the  parcel  was  taken  to  the 
office  at  Salisbury,  for  the  purpose  of  being  conveyed  to 
liondon,  and  the  party  taking  it  was  informed  of  the  terms 
on  whiph  it  was  to  be  carried,  and  that  it  ought  to  be  in- 
sured.    The  insurance  could  only  apply  to  the  convey- 
ance, and  the  responsibility  of  the  diffisrent  proprietors  of 
the  coaches  attaches  the  instant  the  parcels  are  received 
and  booked  by  the  office-keeper,  who  is  their  accredited 
agent  in  that  behalf.     As,  therefore,  the  effect  of  the  no- 
tice is,  to  limit  the  responsibility  of  the  coach  proprietors, 
and  is  in  the  nature  of  a  qualified  contract,  it  was  incum- 
bent on^  the  plaintiff  to  set  it  out  in  the  declaration,  and 
more  especially  so,  as  it  was  an  essential  part  of  the  con- 
tract, and  enabled  the  defendants  to  make  an  extra  charge : 
for,  as  was  s^id  by  Mr.  Justice  Lawrence,  in  Harris  v.  Pack- 
wood  (jb),  *'  there  is  nothing  unreasonable  in  a  carrier  re- 
quiring a  greater  sum,  when  he  carries  goods  of  greater 
value,  for  he  is  to  be  paid  not  only  for  his  labour  in  carry- 
ing, but  for  the  risk  which  he  runs,  which  is  greater  in  pro- 
portion to  the  value  of  the  goods."  In  Yate  v.  WiUan  (c),  al- 
though the  plaintiff  declared  in  assumpsit  as  upon  a  general 
undertaking  by  the  defendant  to  carry  goods  for  hire,  yet 
the  defendant  paid  money  into  Court; — it  was,  therefore, 
an  admission  of  the  contract  as  laid  in  the  declaration,  and 

(«)  2  Carr.  &  Payne,  76.        (6)  3  Taunt.  272.        (c)  2  East,  128. 
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consequently  he  could  not  give  in  evidence  that  the  con-  1828. 
tract  was,  that  he  would  not  be  answerable  for  foods  lost,  „  " 
to  a  greater  value  than  5/.,  although,  if  no  money  had  been  _  v. 
paid  into  Court,  the  plaintiff  must  have  been  nonsuited 
on  such  evidence.  In  Clarke  v.  Graff,  the  notice  did  not 
form  an  essential  part  of  the  contract,  as  here ;  but  merely 
went  in  reduction  of  damages :  and  in  Latham  v.  Rutley, 
Lord  Chief  Justice  Abbott  said  (a):  *^  The  result  of  all  the 
cases  upon  the  subject  is,  that  if  the  carrier  only  limits  his 
responsibility,  that  need  not  be  noticed  in  pleading;  but, 
if  a  stipulation  be  made,  that,  under  certain  circumstances 
he  shall  not  be  liable  at  all,  that  must  be  stated/*  That  is 
the  true  distinction ;  and  here  the  defendants  stipulated  that 
they  would  not  be  accountable  at  all  for  any  parcel  exceed- 
ing the  value  of  5/,  unless  entered  as  such,  and  paid  for  ac- 
cordingly. The  contract,  therefore,  is  not  stated  correctly 
in  the  declaration,  as  the  plaintiff  has  professed  to  do;  for 
it  is  there  set  out  as  a  general  and  unqualified  responsibility, 
whereas,  the  notice,  which  formed  a  most  material  part  of 
it,  was  restrictive  of  the  liability  of  the  defendants;  and 
where  a  contract  is  declared  on,  it  must  be  stated  cor- 
rectly, whether  the  action  be  assumpsit  or  tort. 

But  the  Jury  have  found  that  the  defendants  have 
been  guilty  of  negligence,  and  there  was  no  evidence  to 
warrant  such  a  finding.  The  defendants  were  clearly 
protected  by  their  notice  from  every  species  of  negli- 
gence but  gross  negligence,  and  that  too,  with  refer* 
ence  to  their  duty  as  carriers.  The  onus  of  the  proof 
of  negligence  lies  on  those  who  make  the  charge,  and 
if  there  had  been  neglect  or  want  of  caution  by  the  de- 
fendants, in  not  making  the  proper  inquiry  as  to  the 
character  of  their  servant,  when  they  took  him  into  their 
employ,  it  was  incumbent  on  the  plaintiff  to  shew  it;  'but 
he  gave  no  evidence  of  that  fact.     But  an  act  of  felony 

(a)  2  Barn.  &  Cress.  22. 
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]828.        committed  by  the  servant  cannot  render  the  master  re- 
Macklin      sponsible  for  a  negligence  on  hb  part,  for  not  haying  made 
c'*  the  necessary  inquiries  as  to  his  character.    Although  a 

master  may,  in  some  instances,  be  liable  for  the  misfeasance 
of -his  servant,  yet  he  is  not  so/ if  the  servant  act  fraudu* 
lendy,  without  the  knowledge  of  the  master,  or  wilfiiUy 
and  out  of  the  course  of  his  employment,  as  in  APManus 
V*  Crickett  (a).  So,  in  Crofi  v.  Alison^  the  Court  said  (6) : 
"  The  distinction  is  this,  if  a  servant  driving  a  carriage,  in 
order  to  effect  some  purpose  of  his  own,  wantonly  strike 
the  horses  of  another  person,  and  produce  the  accident,  the 
master  will  not  be  liable.  But,  if,  in  order  to  perform  his 
master's  orders,  he  strikes,  but  injudiciously,  and  in  order 
to  extricate  himself  from  a  difficulty,  that  will  be  negli- 
gent  and  careless  conduct,  for  which  the  master  will  be 
liable,  being  an  act  done  in  pursuance  of  the  servant's 
employment:"  and  in  Finucane  v.  Small  {c)^  a  bailee  of 
goods  to  be  kept  for  hire,  was  held  not  to  be  answera- 
ble  for  a  theft  committed  by  his  servants;  Lord  Kenyout 
saying,  that  that  was  not  a  species  of  negligence  of  a  de- 
scription sufficient  to  support  a  declaration  for  negligently 
keeping  the  goods,  inasmuch  as  he  had  taken  as  much 
care  of  them  as  of  his  own.  The  case  of  Nicholson  v. 
Willan  {d),  is  decisive  to  shew  that  a  carrier  is  not  answer- 
able for  a  mere  negligent  discharge  of  his  duty,  in  his  cha- 
racter as  such;  that,  to  render  him  liable,  there  must  be 
an  entire  renunciation  of  that  character,  and  of  the  duties 
attached  to  it,  so  as  to  make  him  guilty  of  a  distinct  torti- 
ous misfeasance  in  respect  to  the  goods  entrusted  to  him 
to  be  conveyed;  and  in  Lowe  v.  Booth  {e)f  the  Court  of 
Exchequer  determined,  that,  to  render  a  carrier  liable  for 
the  loss  of  a  valuable  parcel,  where  he  relies  on  the  usual 
notice,  it  is  necessary  to  establish  a  case  of  gross  negligence 


(a)  1  East  J  06.  (d)  5  East  507. 

(6)  4  Barn.  &  Aid.  592.  (e)  13  Price  329. 

(c)  1  Esp.  Rep.  315. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  331 


against  him*    So,  in  Bodenham  v.  Bennett  (a),  that  Court         1B28. 
refused  to  disturb  a  verdict  found  for  the  pkintifFi  for  the      macklxn 
full  value  of  a  parcel  lost,  on  the  ground  that  the  Jury  had  ^- 

W  ATERH0U8K* 

found  that  there  had  been  gross  negligence  on  the  part  of 
the  defendant's  servants.  In  Smith  v.  Home  the  Jury  were 
folly  warranted  in  imputing  gross  negligence  to  the  defend- 
ants, and  consequently  they  were  not  protected  by  their  no- 
tice*   On  these  grounds,  this  verdict  cannot  be  supported. 

Cur.  adv.  vult. 
For  the  judgment,  vide  post,  page  347« 

(a)  4  Price,  31. 


Riley  and  Another  v.  Horne  and  Others.  j^^^  ^m. 

X  HIS  was  an  action  on  the  case,  against  the  defendants,  in  an  action 
coach  proprietors,  to  recover  the  value  of  a  parcel  deliver-  ^^Xi^nUor 
ed  to  them  at  Kettering,  for  the  purpose  of  being  convey-  ***«  '*f^:°^i-a 
ed  from  thence  to  London,  but  which  was  lost.     The  first  to  the  pUdnUfi 
count  of  the  declaration  stated-That  the  defendants  ..ere  ISe^lSf 
common  carriers  of  goods  for  hire,  from  Kettering,  in  the  ^^'^^4^^^ 
county  of  Northampton,  to  London;   that  the  plaintiffs  >"  « «©**<»»  »n 
caused  to  be  delivered  to  them  at  Kettering,  and  that  the  form  :— 
defendants  accepted  from  the  plaintiffs  there,  a  certain  Biue^^Kir^Hoi^ 
parcel,  containing  one  hundred  and  seven  yards  of  silk  hat  ^^*  London. 
shags  of  the  plaintiffs,  of  the  value  of  50/.,  to  be  safely  and  The  proprietors 
securely  carried  and  conveyed  by  the  defendants  from  which  set  out 
Kettering  to  London,  and  there,  to  wit,  at  London,  safely  {Xnot'Vdd'' 

tfaemaeWei  an- 
swerable for  any 
passenger's  luggage,  truss,  parcel,  or  any  package  whateyer,  above  the  value  ofjhe  fMmndt,  if 
lost  or  damaged,  unless  the  same  be  entered  as  such,  and  paid  for  accordingly,  when  delivered  here 
or  to  their  agenU  in  town  or  country."  They  also  proved,  that  the  plaintiffs  were  in  the  constant 
habit  of  sen^ng  parcels  from  London  to  the  country  and  back  by  their  coach.  The  Lord  Chief 
Justice  being  of  opinion  at  Niti  Priiu,  that  the  notice  applied  only  to  the  Journey  /row,  and  not 
to  tliat  to  Lwtdon,  the  Jury  found  a  verdict  for  the  plaintiffs.  On  motion  to  set  aside  this  verdict — 
The  Court  held,  that  the  notice  applied  both  to  the  out  and  home  journies :  but,  as  it  had  not  been 
left  to  the  Jury  to  say  whether  or  not  the  plaintiff  were  aware  that  the  coach  by  which  the  parcel 
was  sent,  was  one  that  started  from  the  Qeorge  and  Blue  Boar,  they  directed  a  new  trial,  in  order 
tliat  that  question  might  be  submitted  to  another  Jury. 
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1B28.  to  be  delivered  to  or  for  the  plaintiflPs,  for  certain  reward 
payable  to  the  defendants  in  that  behalf:  yet,  that  the  de- 
fendants, not  regarding  their  duty  as  such  common  car- 
riers, did  not  nor  would  safely  and  securely  carry  or  con- 
vey the  said  parcel  and  its  contents,  from  Kettering  to  Lon- 
dan,  and  there,  to  wit,  at  London,  safely  or  securely  deliver 
the  same  to  or  for  the  plaintiflPs,  but  wholly  neglected  so 
to  do,  and,  on  the  contrary  thereof,  the  defendants,  so  being 
such  common  carriers  as  aforesaid,  so  carelessly  and  neg- 
ligently behaved  and  conducted  themselves  in  the  premi- 
ses, that,  by  and  through  the  carelessness,  &c.,  of  the  de- 
fendants, the  parcel  and  its  contents,  being  of  the  value 
aforesaid,  became  and  were  wholly  lost  to  the  pldntiffs. 
The  second  count  stated,  that  the  parcel  was  delivered  to 
the  defendants,  to  be  taken  care  of,  and  safely  and  secure- 
ly carried  by  them  from  Kettering  to  London,  and  there 
to  be  safely  and  securely  delivered  to  the  plaintiffs  within 
a  reasonable  time,  for  a  certain  reward  to  the  defendants 
in  that  behalf;  that,  although  the  defendants  accepted  and 
received  the  parcel  and  its  contents  from  the  plaintiffs,  for 
the  purpose  aforesaid,  and  undertook  to  carry,  convey, 
and  deliver  the  same,  within  a  reasonable  time;  and  that, 
although  a  reasonable  time  for  that  purpose  had  long 
since  elapsed ; — yet  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  did  not,  within  such  reasonable  time, 
or  at  any  time  afterwards,  take  care  of,  or  safely  or  secure- 
ly carry  and  convey  the  said  parcel  and  its  contents  from 
Kettering  to  London,  and  there  safely  deliver  the  same 
for  the  plaintiffs,  but  wholly  neglected  so  to  do ;  and  that, 
by  means  of  the  negligence  and  improper  conduct  of  the 
defendants,  the  parcel  and  its  contents  were  wholly  lost  to 
the  plaintiffs.     Plea — ^Not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Beat,  at  Crttild- 
hall,  at  the  Sittings  after  the  last  Hilary  Term,  it  ap- 
peared that  the  plaintiffs  were  silk-weavers,  residing  in 
London,  and  that  they  had  a  manufactory  at  Kettering; 
that  the  defendants  were  the  proprietors  of  a  coach  which 
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ran  from  the  George  and  Blue  Boar,  Holborn,  to  Keiter-  1828. 
ing,  and  back.  That  the  parcel,  for  the  loss  of  which  the 
action  was  brought,  was  delivered  at  the  defendants*  office 
at  Kettering,  by  the  plaintiffs'  agent  or  servant,  who  stated 
that  it  was  to  be  conveyed  to  London,  and  he  paid  twopence 
for  booking  it,  but  it  did  not  appear  that  the  agent  had 
ever  seen,  or  that  he  knew  that  there  was  any  notice  in  the 
coach-office  at  Kettering.  The  plaintiffs  proved  that  the 
parcel  was  never  delivered  to  them  in  London, — The  de- 
fendants put  in  a  notice,  which  was  painted  on  a  board, 
and  placed  in  a  conspicuous  part  of  the  office  in  London^ 
of  which  the  foUowing  is  a  copy : 

*'  George  and  Blue  Boar,  Holbom,  London.  Take  no- 
tice. The  proprietors  of  carriages  which  set  out  from  this 
office,  will  not  hold  themselves  accountable  for  any  passen- 
ger's luggage,  truss,  parcel,  or  any  package  whatever, 
above  the  value  of  Jive  pounds,  if  lost  or  damaged,  unless 
the  same  be  entered  as  such,  and  paid  for  accordingly, 
when  delivered  here,  or  to  their  agents  in  town  or  country; 
nor  will  they  be  accountable  for  any  glass,  china,  plate, 
watches,  writings,  cash,  bank-notes,  or  jewels  of  any  de- 
scription, however  small  in  value." 

The  defendants  then  proved,  that  the  plaintiffs  were 
aware  of  this  notice,  and  that  they  had  frequently  sent 
goods  to  and  from  Kettering  by  the  defendants'  coach ; 
and  it  was  contended  that  they  were  not  liable,  as  the  no- 
tice formed  part  of  the  contract  under  which  the  parcel  was 
received  at  Kettering,  and  that  it  ought  to  have  been  enter- 
ed and  paid  for  accordingly. 

His  Lordship  was  of  opinion  that  the  notice  at  the 
office  in  London  applied  only  to  the  journey  from  thence 
to  Kettering,  and  not  to  the  journey  back.  The  Jury 
accordingly  found  a  verdict  for  the  plaintiffs,  leave  be- 
ing reserved  to  the  defendants  to  move  to  set  it  aside, 
and  that  a  new  trial  might  be  granted,  in  case  the  Court 
should  be  of  opinion  that  the  construction  put  by  his 
Lordship  on  the  terms  of  the  notice  was  not  the  true  one. 
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ld28.  Mr.  Serjeant  Andrews,  in  the  last  Easter  Term,  obtained 

a  rule  nisi  accordingly,  and  submited,  that,  by  the  terms  of 
the  notice,  the  defendants  were  protected  as  well  on  a  jour- 
ney from  Kettering  to  London  as  from  London  to  Kettering; 
and  it  must  be  assumed,  that,  as  the  plaintiffs  carried  on 
business  in  both  places,  they  must  have  known  that  the 
coach  which  came  from  Kettering  was  that  which  set  out 
from  the  George  and  Blue  Boar;  and,  as  they  were  aware 
of  the  notice  in  the  coach-office  in  London,  it  formed  part 
of  the  contract  under  which  the  parcel  was  to  be  contey- 
ed,  and  the  plaintiffs  should  hate  insured  it  accordingly. 
In  Mayhew  v.  Eames  (a),  the  defendants  were  the  pro- 
prietors of  a  coach  running  from  Lynn  to  the  WlUte  Horse, 
Fetter  Lane,  London,  and  a  printed  notice  was  placed  in 
the  coach-office  in  London,  in  precisely  the  same  terms  as 
the  present;  and  it  appeared  that  the  plaintiffs,  silk-ware- 
housemen residing  in  London,  had  employed  an  agent  to 
collect  their  debts  in  the  country,  and  that  he,  as  such  agent, 
having  collected  provincial  bank-notes  to  the  amount  of 
87/.,  inclosed  them  in  a  parcel  addressed  to  the  plaintiffs 
in  London,  and  that  he  delivered  the  parcel  at  a  house  in 
Downham,  where  the  coach  stopped  to  change  horses,  and 
paid  for  the  carriage,  but  the  parcel  was  lost;  and  it  was 
proved  that  the  plaintiffs  had  frequently  received  parcels 
coming  by  coaches  to  the  White  Horse,  Fetter  Lane,  and 
that  they  were  aware  of  the  notice  there;  but  there  was  no 
evidence  to  shew  that  their  agent  had  any  knowledge  of 
such  notice  at  the  time  he  delivered  the  parcel  at  the 
house  in  Downham;  and  Lord  Chief  Justice  Abbott  was 
of  opinion,  sXNisi  Prius,  that,  as  the  plaintiffs  knew  of  the 
defendants*  notice  in  London,  they  ought  to  have  desired 
their  agent  not  to  send  parcels  containing  bank-notes  by 
any  coach  of  the  defendants,  and  the  plaintiffs  were  non- 

(a)  3  Barn.  &  Cress.  GOl ;  5.  C.  5  Dow.  &  Ryl.  484; 

1  Carr.  &  Payne,  650. 
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suited  accordingly;  and  the  Court  in  Banc  confirmed         1828. 
the  ruling  of  the  Lord  Chief  Justice,  and  reAised  to  set 
aside  the  nonsuit    That  case  is  precisely  in  point,  and 
must  govern  the  present. 

Mr.  Serjeant  Wilde,  in  the  course  of  the  last  Term, 
shewed  cause. — If  this  notice  can  avail  the  defendants,  it 
would  equally  apply  to  coaches  of  which  the  defendants 
are  not  proprietors,  travelling  from  any  part  of  the  king- 
dom to  the  George  and  Blue  Boar.  Although  the  plain* 
tiflfs  were  aware  of  the  notice  there,  yet  it  was  proved  that 
their  agent  did  not  see  any  such  notice  in  the  office  at 
Keitering,  and  it  did  not  appear  that  he  had  ever  been  in 
London*  The  Court  will  pause  before  they  adopt  the  de- 
cision in  Mayhew  v.  Eames  to  the  extent  there  laid  down. 
But  that  case  is  distinguishable  from  the  present,  as  there, 
the  plaintiffs  knew  that  the  coach  which  brought  their 
parcels  from  the  country,  and  which  they  were  frequently 
in  the  habit  of  receiving,  set  out  from  the  White  Horse, 
Fetter  Lane,  and  they  were  also  aware  of  the  notice 
placed  in  the  office  there;  but  here,  there  was  no  evidence 
that  the  plaintiff's  servant  KiKettering\aiew  that  the  coach 
in  which  the  parcel  was  to  be  forwarded,  started  from  the 
George  and  Blue  Boar,  or  that  the  plaintiffs  themselves 
were  aware  of  that  fact.  The  main  ground  on  which  the 
Court  of  King^s  Bench  decided  in  Mayhew  v.  Eames,  was, 
that  the  knowledge  of  the  principal  was  the  knowledge  of 
the  agent;  and,  as  they  knew  the  coach  by  which  their 
parcels  were  sent  ran  from  the  White  Horse,  they  should 
have  told  him  not  to  send  parcels  by  any  of  the  coaches 
coming  there;  but  if  the  construction  of  this  notice  be 
extended  as  is  now  contended  for,  it  will  preclude  the 
public  from  all  protection.  Persons  in  the  country  cannot 
know  what  coaches  run  to  a  particular  house  in  London, 
and  they  do  not  always  run  to  the  same,  but  may  vary 
during  the  course  of  every  journey ;  and  even  admitting 
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1828.        that  the  plaintiffs  knew  the  practice  of  the  coach-oiBce  at 

Riley        ^^^  Oeorge  and  Blue  Boar^  it  was  incumbent  on  the  de- 

„  ^-  fendants  to  shew  that  they  also  knew  that  the  coach  from 

HOUNE.  KT  .  y  -• 

Kettering  to  London  set  out  from  that  oflBce;  and  as  no 
notice  was  given  to  the  servant  at  Kettering^  the  plaintiffs 
have  a  right  to  look  to  the  defendants*  common  law  re- 
sponsibility as  carriers. 

Mr.  Serjeant  Andrews,  in  support  of  his  rule.  Although, 
at  common  law,  carriers  are  responsible  for  the  value  of 
goods  they  undertake  to  carry,  yet  that  rule  has  long  since 
been  relaxed,  and  it  is  now  fully  established  that  they  may 
limit  their  responsibility  by  making  a  special  contract, 
which  is  done  by  giving  notices  similar  in  terms  to  the 
present,  varying  according  to  the  practice  of  the  offices 
from  which  different  coaches,  belonging  to  different  pro- 
prietors, set  out  But,  here,  the  notice  must  be  con- 
strued* according  to  common  sense,  and  in  connection  with 
the  facts  proved  at  the  trial;  and,  as  the  plaintiffs  had 
an  establishment  at  Kettering^  as  well  as  in  London,  and 
were  in  the  constant  habit  of  sending  parcels  from  one 
place  to  the  other,  and  were  aware  of  the  notice  in  the 
office  of  London,  it  was  their  duty  to  inform  their  agent 
in  the  country  of  that  fact;  and  the  Court  will  now  as- 
sume that  he  had  such  notice.  Although,  in  Mayhew  v. 
Eames,  the  plaintiffs'  agent  was  guilty  of  a  fraud  by  writ- 
ing the  word  **  mourning "  on  a  parcel  containing  bank- 
notes; yet  the  Court  decided  on  a  principle  which  must 
govern  the  present.  The  notice  in  question  applies  to 
the  proprietors  of  all  the  coaches  which  set  out  from  the 
Oeorge  and  Blue  Boar,  whether  parcels  be  delivered 
there  or  to  their  agents  in  the  country ;  and,  as  the  de- 
fendants were  proprietors  of  a  coach  running  from  that 
office,  and  as  the  plaintiffs  allowed  their  agent  to  send 
parcels  by.such  coach,  (he  knowledge  of  the  notice  having 
been  brought  home  to  them  is  sufficient  to  protect  the  de- 
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fendants  from  the  loss  of  the  parcel,  although  it  was  sent         1828. 
by  an  agent  in  the  country. 

Cur.  culv.  vulL 

Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows:-^ 

In  a  state  of  society  such  as  that  we  live  in,  in  which 
we  are  supplied  with  the  necessaries  and  conveniences 
of  life  by  an  interchange  of  the  produce  of  the  soil  and 
industry  of  every  part  of  the  world,  so  much  property 
must  be  entrusted  to  carriers,  that  it  is  of  great  import* 
ance  that  the  laws  relating  to  the  carriage  of  goods  should 
be  rendered  simple  and  intelligible,  and  that  they  should 
be  such  as  to  provide  for  the  safe  conveyance  of  property, 
and,  at  the  same  time,  protect  the  carrier  against  risks,  the 
extent  of  which  he  cannot  know,  and  therefore  cannot  de-> 
termine  what  precautions  are  proper  for  his  security. 

Fearful  of  laying  down  any  rule  which  might  be  injuri- 
ous, either  to  the  public,  or  to  those  most  useful  servants 
of  the  public,  common  carriers,  we  thought  it  right  to  avail 
ourselves  of  the  leisure  afforded  us  by  the  long  vacation, 
to  consider  of  the  cases  of  Macklin  v.  Waterhousej  and 
BUey  V.  Home. 

When  goods  are  delivered  to  a  carrier,  they  are  usually 
no  longer  under  the  eye  of  the  owner ;  he  seldom  follows 
or  sends  any  servant  with  them  to  the  place  of  their  desti- 
nation. If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them, 
or  by  thieves  in  collusion  with  them,  the  owner  would  be 
unable  to  prove  either  of  these  causes  of  loss.  His  wit- 
nesses must  be  the  carriers*  servants,  and  they,  knowing 
that  they  could  not  be  contradicted,  would  excuse  their 
masters  and  themselves.  To  give  proper  security  to  pro- 
perty, the  law  has  added  to  that  responsibility  of  a  carrier 
which  immediately  arises  out  of  his  contract  to  carry  for  a 
reward,  viz.  that  of  taking  all  reasonable  care  of  it,  the 
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1826.         responsibility  of  an  insurer.    From  his  liability  as  an  in- 
surer,  the  carrier  is  only  to  be  relieved  by  two  tilings,  both 
so  well  known  to  all  the  country  when  they  happen,  that 
no  person  would  be  so  rash  as  to  attempt  to  prove  that 
they  had  happened  whasi  they  had  not,  vie.  the  act  of  God, 
and  of  the  King's  enemies.    As  the  law  makes  the  carrier  an 
insurer,  and  as  die  goods  he  carries  may  be  injured  or  de- 
stroyed by  many  accidents,  against  which  no  care  on  the 
part  of  the  carrier  can  protect  them;  he  is  as  much  entitled 
to  be  paid  a  premium  for  his  insurance  of  their  delivery  at 
the  place  of  their  destination,  as  for  the  labour  and  ex- 
pense of  carrying  them  there.     Indeed,  besides  the  risk 
that  he  runs,  his  attention  becomes  more  anxious,  and  his 
journey  is  more  expensive,  in  proportion  to  the  value  of 
his  load.     If  he  has  things  of  great  value  contained  in  such 
small  packages  as  to  be  objects  of  theft  or  embezslement, 
a  stronger  and  more  vigilant  guard  is  required,  than  wlien 
he  carries  articles  not  easily  removed,  and  which  offer  less 
temptation  to  dishonesty.     He  must  take  what  is  offered 
to  him,  to  carry  to  the  place  to  which  he  undertakes  to 
convey  goods,  if  he  has  room  for  it  in  his  carriage.    The 
loss  of  one  single  package  might  ruin  him.     By  mea&s  of 
negotiable  bills,  immense  value  is  now  compressed  into  a 
very  small  compass;  parcels  containing  these  bills  are  con- 
tinually sent  by  common  carriers.    As  tlie  law  compels 
carriers  to  undertake  for  the  security  of  what  they  carry,  it 
would  be  most  unjust  if  it  did  not  afford  them  the  means 
pf  knowing  the  extent  of  their  risk.  Other  insurers  (whether 
they  divide  the  risk,  which  they  generally  do,  amongst  se- 
veral different  persons,  or  one  insurer  undertakes  for  the 
insurance  of  the  whole),  always  have  the  amount  of  what 
they  are  to  answer  for  specified  in  the  p<dicy  of  insurance. 
If  the  extent  of  risk  is  ascertained  in  cases  in  which  per- 
sons are  not  obliged  to  insure,  and,  if  they  do  insure,  they 
may  fix  their  own  rate  of  premium,  there  is  greater  reason 
for  ascertaining  it,  where  one  is  compelled  to  become  an 
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insarer,  and  can  only  charge  what  the  magistrates  in  Ses-         1928. 
uonBg  if  they  think  proper  to  settle  the  rates  of  carriagCi 
will  allow  under  the  statute  of  WiiUam  and  Mary{a\  and, 
where  no  such  rates  are  made,  what  a  Jury  shall  think 
reasonable.    It  would  be  inconvenient^  perhaps  impossi- 
ble, to  have  a  fonnal  contract  made  for  the  carriage  of 
every  parcel,  in  which  the  value  of  the  parcel  should  be 
specified,  as  well  as  the  price  to  be  paid  for  the  carriage; 
but  it  would  add  very  little  to  the  labour  of  the  book-keep- 
er, if  he  entered  the  value  of  each  package,  and  gave  the 
person  who  brought  it  a  written  memorandum  of  such  en- 
try, Hke  the  slips  now  made  on  an  agreement  for  a  policy 
of  insurance.     The  giving  of  such  memoranda  would  en- 
tirely put  an  end  to  the  litigation  which  the  notices  of  car- 
riers now  give  occasion  to,  and  would  make  the  practice 
of  carriers,  as  nearly  as  circumstances  wiQ  permit,  conform- 
able to  that  of  all  other  insurers.     Perhaps  such  memo- 
randa might  bring  the  parties  within  the  reach  of  the 
stamp-laws ;  and  the  apprehension  of  this  may  have  pre- 
vented carriers  from  adopting  a  practice  so  effectual  for 
their  security,  and  driven  them  to  the  expedient  of  giving 
notices,  that  they  will  not  be  answerable  beyond  a  certain 
sum,  unless  the  parcels  are  entered  and  paid  for  as  parcels 
of  value.     In  Batson  v.  Donovan  (&),  the  Court  of  King's 
Bench  considered  a  notice  of  this  sort,  the  knowledge  of 
which  was  brought  home  to  the  party  sending  goods,  as 
equivalent  to  a  request  on  the  part  of  the  carrier  to  know 
the  value;  and  that  it  made  it  the  duty  of  the  owner  of 
the  goods  to  apprize  the  carrier  that  the  parcel  was  of  va- 
lue.   The  Legislature  would  probably  think,  if  its  attention 
were  called  to  the  subject,  that  a  stamp-duty  on  contracts 
relative  to  inland  carriage  would  be  a  very  heavy  and  very 
inconvenient  tax,  and  would  remove  the  objection  to  writ- 
ten evidence  of  such  contracts.     A  carrier  has  a  right  to 

(«)  3  &  4  W.  &  M.  c.  12,  s.  24:  {h)  4  Barn.  &  Aid,  21. 
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1828.^  know  the  value  and  quality  of  what  he  is  required  to  carry. 
If  the  owner  of  the  goods  will  not  tell  him  what  his  goods 
are,  and  what  they  are  worth,  the  carrier  may  refuse  to 
take  charge  of  them:  but,  if  he  do  take  charge  of  them, 
he  waives  his  right  to  know  the  contents  and  value.  It  is 
the  interest  of  the  owner  of  goods  to  give  a  true  account 
of  their  value  to  a  carrier,  as,  in  the  event  of  a  loss,  he 
cannot  recover  more  than  the  amount  of  what  be  has  told 
the  carrier  they  were  worth;  and  he  cannot  recover  more 
than  their  real  worth,  whatever  value  he  may  have  put  on 
them  when  he  delivered  them  to  the  carrier.  It  was  de- 
cided in  Gibbon  v.  PayfUon  (a),  that  any  artifice  made  use 
of  to  induce  a  carrier  to  think  that  a  parcel  of  jewelry 
contained  only  things  of  small  value,  would  prevent  the 
owner  from  recovering  for  the  loss  of  his  parcel.  In  Ken- 
rig  V.  Eggleston  (b),  it  was  held,  that  the  owner  was  not 
required  to  state  all  the  contents  of  his  parcel,  but  that  it 
was  for  the  carrier  to  make  a  special  acceptance.  In  Tyly 
and  another  v.  Mortice  (c),  in  which  the  preceding  case 
is  recognized  and  confirmed,  it  is  said,  that  the  true  prin- 
ciple is,  that  the  carrier  is  only  liable  for  what  he  is  fairly 
told  of.  In  Titchbume  v.  White  (cf),  it  was  determined, 
that  a  carrier  is  answerable  for  money,  although  he  was 
not  told  that  the  box  delivered  to  him  contained  any  mo- 
ney, unless  he  was  told  that  the  box  did  not  contain  money, 
or  he  accepted  it  on  the  condition  that  it  did  not  contain 
money.  It  may  be  collected  from  these  authorities,  that 
it  is  the  duty  of  the  carrier  to  uiquire  of  the  owner  as  to 
the  value  of  his  goods,  and  that,  if  he  neglect  to  make 
such  inquiry,  or  to  make  a  special  acceptance,  and  cannot 
prove  knowledge  of  a  notice  limiting  his  responsibility,  he 
is  answerable  for  the  full  value  of  the  goods,  however  great 
it  may  be.    Thb  is  a  convenient  rule.    It  imposes  no  dif- 

(fl)  4  Burr.  2298.  (6)  Aleyn,  93.  (c)  Garth.  485. 

{d)  I  Stra.  145. 
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ficulty  on  the  carrier.    He  knows  his  own  business  and  the         1828. 
laws  relative  to  it.     Many  persons  who  have  occasion  to 
send  their  goods  by  carriers,  are  entirely  ignorant  of  what 
they  ought  to  do  to  insure  their  goods.     Justice  and  poli- 
cy require  that  the  carrier  should  be  obliged  to  tell  them 
what  they  should  do.    Althou^  a  carrier  may  prove  that 
the  owner  of  goods  knew  that  the  carrier  had  limited  his 
responsibility  by  a  sufficient  notice;  yet,  if  a  loss  be  occa- 
sioned hy  gross  negligence,  the  notice  will  not  protect  him. 
Every  man,  who  undertakes,  for  a  reward,  to  do  any  ser- 
vice, obliges  himself  to  use  due  diligience  in  the  perform- 
ance of  such  service.    Independently  of  his  responsibility 
as  an  insurer,  a  carrier  is  liable  for  gross  negligence.    This 
point  is  settled  by  Sleai  v.  Fogg  (a),   Wright  v.  Snell  (&), 
Birkeii  v.  Wittan  (e),  Beck  v.  Evans  (df),  and  Bodenham  v. 
Bennett  (e).    The  Jury  are  to  decide  what  is  gross  negli- 
gence.    We  may,  however,  observe,  that  the  most  anx- 
iously attentive  person  may  slip  into  inadvertence  or  want 
of  caution.     Such  a  slip  would  be  negligence,  but  not  such 
a  degree  of  negligence  as  would  deprive  a  carrier  of  the 
protection  of  his  notice.     The  notice  will  protect  him,  un- 
less the  Jury  think  that  no  prudent  person,  having  the 
care  of  an  important  concern  of  his  own,  would  have  con- 
ducted himself  with  so  much  inattention  or  want  of  pru- 
dence as  the  carrier  has  been  guilty  of.    If  a  notice  touch- 
ing the  responsibility  of  the  carrier  be  given,  it  matters  not 
by  whom  it  is  given,  or  in  what  form,  if  it  inform  the.  own- 
er of  the  goods,  that  the  carrier,  by  whom  he  proposes  to 
send  them,  will  not  undertake  for  their  safe  conveyance, 
unless  paid  a  premium  proportioned  to  their  value.     We 
have  establised  these  points — that  a  carrier  is  an  insurer 
of  the  goods  that  he  carries — that  he  is  obliged,  for  a  rea- 
sonable reward,  to  carry  any  goods  that  are  offered  him^ 

(a)  5  Bam.  &  Aid.  342.  (d)  3  Camp.   267;    S.  C.  16 

(6)  Id.  350.  East,  244. 

(r)  2  Bam.  &  Aid.  356.  (e)  4  Price,  31. 
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tS^.  to  the  place  to  which  he  professes  to  carry  goods,  if  his 
carriage  will  hold  them,  and  he  is  informed  of  their  quality 
and  value— ^that  he  is  not  obliged  to  take  a  package,  the 
owner  of  which  will  not  inform  him  what  are  its  contents, 
and  of  what  value  they  are — that,  if  he  do  not  ask  for  this  in- 
formation, or  if,  when  he  asks  and  is  not  answered,  he  still 
takes  the  goods,  he  is  answerable  for  their  amount,  what- 
ever that  may  be — that  be  may  Umit  his  responsibility  as 
an  insurer,  by  notice;  but  that  a  notice  will  not  protect  him 
against  the  consequences  of  a  loss  by  gross  negligence. 

Let  us  see  how  these  principles  bear  on  the  two  cases 
now  under  our  consideration. 

In  Macklin  v.  Waierkouse,  the  notice  was  in  these 
words : — "  Take  notice.  The  proprietor  qf  this  office  wiB 
not  be  accountable  for  any  parcel  or  package  exceeding 
the  value  o{ Jive  pounds,  unless  entered,  as  such  and  paid 
for  accordingly.**  A  Mr.  Weeks  was  the  keeper  of  this 
office,  at  which  parcels  were  received  and  booked  for  se* 
veral  coaches,  belonging  to  different  proprietors.  No  evi^ 
dence  was  given,  that  Weeks,  the  proprietor  of  the  office, 
was  the  same  Weeks  who  was  one  of  the  defendants,  or 
that  the  plaintiff  or  his  agent  knew  that  the  office-keeper 
had  any  interest  in  this  coach.  No  one  can  collect  from 
the  notice,  that  the  proprietor  of  the  office  has  any  thing 
to  do  with  any  of  the  coaches  that  take  parcels  from  that 
office.  If  he  had  by  his  notice  told  those  who  had  occa- 
sion to  go  to  his  office,  that  none  of  the  proprietors  of 
coaches  that  took  parcels  from  it,  would  be  responsible, 
such  a  notice  would  have  been  sufficient.  The  persons 
who  carry  parcels  to  coach^offices,  are  generaUy  servants 
and  other  persons  who  cannot  have  much  knowledge  of 
matters  of  this  sort.  The  notice  should  be  plain,  and  easi* 
ly  understood  by  such  persons.  They  are  not  to  be  re- 
quired to  determine,  whether  a  notice  given  by  the  keep- 
er of  a  coach-office  must  apply  to  the  risks  undertaken 
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by  all  the  coach  proprietors  whose  coaches  are  loaded  1829. 
from  that  office.  This  is  a  case  without  sufficient  notice, 
and  the  defendants  are  subject  to  the  unlimited  responsi- 
bility of  common  carriers.  It  is  not  necessary  to  decide 
in  this  casei  whether,  if  it  had  been  shewn  that  Weeks  was 
a  proprietor  of  the  coach,  a  notice  given  by  him  as  pro- 
prietor <^  the  office,  could  form  a  special  condition  in  his 
contract  as  a  coach  proprietor.  This  is  an  answer  to  the 
point  made  at  the  trial,  that  the  notice  in  this  case  should 
hare  been  stated  in  the  declaration;  for,  as  there  was  no 
smfficieui  notice,  it  is  the  same  as  if  there  was  no  notice. 
But  it  was  said,  that  the  declaration  stated,  that  the  loss 
was  through  the  negligence  of  the  defendant,  and  that  there 
was  no  proof  of  any  negligence.  Certainly  not  sufficient 
proof  of  gross  negligence ;  but,  as  there  was  no  notice, 
the  allegation  of  loss  by  negligence  was  not  a  material  alle- 
gation, and  no  proof  of  it  was  necessary. 

If,  however,  any  proof  of  such  allegation  was  necessary, 
a  loss,  the  cause  of  which  is  not  shewn,  is  sufficient  evi- 
dence of  simple  negligence,  although  not  of  gross  negli- 
gence* The  book-keeper  deposed  to  a  conversation  with 
the  female  servant  who  brought  the  parcel,  which  she 
did  not  contradict,  but  merely  said  that  she  did  not  recol- 
lect it.  It  was  not  considered  at  the  trial,  that  what  passed 
at  this  conversation  limited  the  responsibility  of  the  de- 
fendants. I  did  not,  therefore,  put  it  to  the  Jury  to  say, 
whether  or  not  they  believed  that  a  conversation  to  the 
effect  deposed  to  had  passed.  The  book-keeper  swore 
that  the  woman  who  brought  the  parcel  said,  "  that  it 
was  a  parcel  of  consequence;  that  he  asked  her  if  it  was 
a  parcel  of  value;  and  that  she  said  that  it  was,  but  that 
she  did  not  know  what  its  value  was ;  and  that  the  book- 
keeper told  her  it  ought  to  be  insured."  These  were  the 
words  used  by  the  witness.  To  talk  of  insurance  to  a 
country  servant  was  not  the  way  to  inform  her  what  it  was 
proper  for  her  to  do.  This  agent  of  the  defendants  should 
have  told  the  servant,  when  she  said  she  did  not  know  the 
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1828.  value  of  the  parceli  to  go  back  to  her  master  and  ask  hinl 
what  the  value  of  his  parcel  was,  that  the  agent  might  know 
what  to  charge  him  for  the  carriage  of  it;  and  that»  until 
he  knew  the  risk  that  his  employers  were  to  be  answer- 
able for»  he  would  not  take  charge  of  the  parcel.  Instead 
of  this,  he  took  it;  audit  was  lost:  and  it  was  the  only 
parcel  that  was  lost  That  I  might  conform  to  the  opinion 
of  the  migority  of  the  Court  of  King'$  Bench  in  Batmn  v, 
D<m6van^  I  asked  the  Jury  whether  the  servant  or  agentof 
the  plaintiff  had  been  guilty  of  any  negligencci  or  failed  in 
her  duty  to  the  carriers.  They  answered  in  the  negative, 
and  I  dikik  their  answer  was  tlie  proper  one.  As  the  car- 
rier took  the  parcel,  without  requiring  to  know  its  value,  and 
without  insisting  that  it  should  be  entered  and  paid  for  accord- 
ing to  its  value,  he  took  it  without  any  limitation  of  his  com 
mon-law  responsibility,  and  must  be  answerable  for  its  loss. 
Tt  is  unnecessary  for  us  to  decide  whether  the  entrust- 
ing valuable  property  to  a  servant,  of  whom  the  carrier 
chose  to  give  no  account  at  the  trial,  was  sufficient  to  au- 
thorize the  Jury  to  find  that  the  carrier  had  been  guilty 
of  that  degree  of  negligence  which  would  deprive  him  of 
the  protection  of  a  proper  notice. 

In  Riley  v.  Home,  I  was  of  opinion,  at  the  trial,  that 
the  notice  did  not  apply  to  the  journey  to  London,  The 
Court  o{  King's  Bench  has  determined,  that  such. a  notice 
applies  to  the  journey  back  as  well  as  to  the  journey 
out.  A  carriage  that  returns  to  a  place,  must  have  gone 
from  it;  and,  therefore,  a  notice  from  the  proprietors  of 
coaches  going  from  it,  may  be  applied  to  their  return 
journey.  But,  to  give  effect  to  such  a  notice,  it  must 
be  proved,  that  the  person  who  sent  goods  on  that  same 
journey,  knew  that  the  coach  came  from  the  George 
and  Blue  Boar,  London.  In  this  case  the  plaintiffs  had 
establishments  in  the  country  and  in  London,  and  were 
constantly  in  the  habit  of  sending  parcels  from  London  to 
the  country,  and  from  the  country  to  London,  by  this  coach. 
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It  is  most  probable^  therefore,  that  the  Jury  would  hare 
found  that  the  plaintiffs  knew  that  the  carri:ige  set  out  irom 
the  George  and  Blue  Boar;  and  that  this  notice  applied  to 
its  journey  out  and  home.  As  I  thought  that  the  notice 
was  not  so  plain  and  direct  as  it  ought  to  hare  be«i|  and, 
therefore,  did  not  leare  it  to  the  Jury  to  say,  whether  or 
not  the  plaintiffs  knew  that  the  coach  was  one  that  started 
from  the  George  and  Blue  Boar,  there  ought  to  be  a  new 
trial  in  this  case,  that  the  question  may  be  put  to  the  Jury. 

In  Macklin  v.  fPaierhouse,  the  rule  must  be — 

Discharged. 

In  Riley  y.  Horne,  the  rule  for  a  new  trial  must  be 

made — 

Absolute  (a). 


1828* 


(«)  Cocington  t.  Willan,  Gow*8 
N.  P.  G.  115;  StepkemanY.  Hart, 
1  Moore  &  Payne^  357;  Bradley 


T.  WaterhouKf  3  Carr.  &  Payne, 
318;  &  C.  1  Mood.  &  Malk.  154. 


RiDDF.LL  r.  Sutton,  Executrix  of  Sutton.  iv^'^Sa. 

Jl  HIS  was  an  action  of  debt,  on  an  award.     The  first  Debt  u  miln- 
count  of  the  declaration  stated,  that,  by  articles  of  agree-  an^extmtmoa 
ment  made  the  81st  December,  1822,  between  the  plain-  "J^^"*^^ 
tiff  of  the  one  part,  and*  the  defendant,  as  the  executrix  of  »  «ibmusion  by 

_^  T«  1  lAii  A        him  after  the 

rrtUiam  James  Sutton,  deceased,  of  the  other  part,  after  death  of  Uttet- 

reciting  therein,  that  divers  disputes  and  differences  had  ^(^i^JdmiT^ 

arisen,  and  were  then  depending  between  the  plaintiff  and  ^^'^'^M  °® 

the  defendant  as  executrix  as  aforesaid,  respecting  certain  tion;  as  the  ex- 

nnsettled  accounts  between  them,  which  they  had  mutually  mittiDg  to  a  re- 
ference, with- 
out protesting 
against  the  reference  being  taken  as  an  admission  of  assets,  admits  that  he  has  assets. 

By  an  agreement,  af>er  reciting  that  divers  disputes  and  differences  had  arisen  and  were  depend- 
ing between  the  plaintiff  and  defendant,  as  executrix,  respecting  certain  unsettled  accounts  between 
them,  and  that,  for  finally  settling  such  differences,  it  was  agreed  that  the  matters  in  dispute  should 
be  referred  to  the  final  award  of  two  arbitrators.  Plea,  by  the  executrix,  that  no  evidence  was  oflfer- 
cd  of  assets,  before  the  arbitrators,  nor  did  she  admit  that  she  had  any : — Held,  ill,  on  general  de- 
murrer, as  it  imputed  misconduct  to  the  arbitraturs,  which  is  not  the  subject  of  a  plea,  but  only  a 
ground  to  apply  to  the  Court  to  set  aside  the  award. 
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1829.        agreed  to  refer  to  the  award  and  detemunation  of  th^  per* 
^j^^^      80D8  thereinaflter  named :  therefore,  for  the  finally  settling 
V-  such  disputes   and   diflferences,  it  was  (amongst  other 

things)  agreed  by  and  between  the  parties  thereto,  mutu* 
ally  and  reciprocallyi  that  the  said  matters  in  dispute  be- 
tween them  should  be,  and  they  were  thereby  referred  to 
the  final  award  and  determination  of  T.  R.  and  T»  B.,  so 
as  they  should  make  their  award  in  writing,  on  or  before 
the  20th  Januartf,  then  next ;  and  if  they  should  not  do  gOj 
the  matters  in  difference  were  to  be  referred  to  the  award 
and  determination  of  such  person  as  umpire,  as  should  be 
named  in  manner  thereinafter  mentioned,  and  the  costs  of 
the  reference  and  of  the  award  were  to  be  in  the  discre- 
tion of  the  said  arbitrators  or  umpire.  The  plaintiff*  then 
averred,  that  the  said  71  R.  and  T.  B,,  having  taken  upon 
themselves  the  said  arbitration,  and  having  heard  and  duly 
weighed  the  aUegcUions  and  proofs  of  both  the  said  par- 
ties concerning  the  matters  in  difference  so  referred  to  them 
as  aforesaid,  and  having  examined  the  various  books,  ac- 
counts, papers,  and  writings  relating  to  the  said  matters 
in  dispute,  and  also  the  parties  themselves,  did,  in  due 
manner,  and  within  the  time  limited  for  making  the  said 
award,  to  wit,  on  the  1 8th  January ^  18^,  make  their 
award  and  determination  of  and  concerning  the  said  mat- 
ters in  dispute  so  referred  to  them  as  aforesaid,  in  writings 
under  their  hands;  and  that,  by  dxe  said  award,  the  said 
T.  R.  and  T.  B.  found  that  there  remained  a  balance  due 
from  the  said  defendant  to  the  said  plaintiff*,  of  the  sum 
of  54/.  0^»  low.,  and  they  did  therefore  thereby  award, 
order,  and  direct,  the  payment  of  such  balance  to  be  made 
by  the  defendant  to  the  plaintiff^,  on  or  before  the  31st 
March,  then  next,  and  they  did  thereby  further  award, 
order,  and  direct,  that  each  of  the  said  parties  in  difference 
should  pay  his  and  her  own  costs  and  charges  attending 
the  same  reference.  The  plaintiff  then  alleged,  that  the 
defendant,  executrix  as  aforesaid,  did  not  nor  would  on 
the  said  31st  March,  1823,  make  payment  to  the  plaintiff. 
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of  the  said  balance^  or  ram  of  54/.  Os.  lO^d.,  in  the  said         182a 
award  mentioned^  or  any  part  thereof,  nor  has  she  since      "    " 
paid  the  same,  but  wholly  reiiised  and  neglected  so  to  do.  v. 

The  second  count  was  similar  to  the  first,  with  the  excep- 
tion of  setting  out  the  award  in  terms,  and  not  at  length. 
To  these  were  added  counts  for  money  paid,  and  on  an  ac- 
count stated. 

The  defendant  pleaded,  Firsts  nan  detinet^  to  the  whole 
declaratimi,  on  which  issue  was  joined ;  Secondly^  plene  ad" 
ntinisirapit,  as  to  the  first  and  second  counts ;  and  Lastly, 
that  no  evidence  was  given  or  offered  before  the  said  71 
R.  and  71  B,  on  occasion  of  the  said  arbitration,  nor  did 
they  receive  any  proof,  nor  was  it  admitted  by  or  on  be- 
half of  the  said  defendant,  that  she,  the  defendant,  as  exe* 
cutrix  as  aforesaid,  had,  at  any  time  before  the  making  of 
the  said  supposed  award  in  the  said  first  and  second 
counts  in  the  declaration  mentioned,  in  her  hands,  any 
goods,  chattels,  monies,  or  effects,  which  were  of  the  said 
WUUam  James  Stdtan,  deceased,  at  the  time  of  his  death, 
to  be  administered. 

The  plaintiff  demurred  to  the  second  and  last  pleas; 
and  the  defendant  joined  in  demurrer.  The  cause  now 
came  on  for  argument,  when — 

Mr.  Serjeant  Russell,  in  support  of  the  demurrer,  sub- 
mitted that  both  the  pleas  were  bad  in  law.  First,  as  to 
the  plea  of  plene  administravit  j  although  a  submission  by 
an  executor  or  administrator  is  not  of  itself  an  admission 
of  assets,  yet  in  Barry  v.  Rush  (a),  where  the  defendant 
bound  himself,  as  administrator,  to  abide  by  an  award  to 
be  made  touching  matters  in  dispute  between  his  intestate 
and  another,  and  the  arbitrator  awarded  that  the  defend- 
ant, as  administraior,  should  pay  a  certain  sum,  it  was 
held,  that  he  could  not  plead  plene  administravit  to  an 

(a)  1  Term  Hep.  691. 
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1828.        action  of  debt  on  the  bond  j^and  it  was  there  contended, 

RiDD    L      ^^^^  ^^^  defendant  was  not  bound  by  the  terms  of  the 

V.  awardi  to  pay  the  money  awarded  ab^olutelt/j  but  only  as 

Sutton 

administrator^  out  of  the  assets  of  the  intestate;  but  Mr. 
Justice  Ashhursi  sud :  *'  There  is  no  doubt  but  that  this 
plea  is  bad ;  for  the  entering  into  the  bond  amounts  to  an 
admission  of  assets;  and  the  defendant  shall  npt  afterwards 
be  permitted  to  dispute  it.    The  bond,  given  by  the  de- 
fendanti  to  abide  by  the  award,  was  an  undertaking  to  pay 
whatever  sum  the  arbitrator  should  award,  without  any  re« 
gard  to  assets :"  and  Mr.  Justice  Butter  said :  '^  This  is  a 
bond  given  by  the  administrator,  by  which  he  bound  him- 
self, his  heirs,  executors,  and  administrators.    The  ques- 
tion then  is,  whether  he  has  bound  himself personaUff  or 
not?  and  I  think  there  can  be  no  doubt  but  he  has.**    Al- 
though it  may  be  said,  that  that  case  was  qualified  by  the 
subsequent  decision  in  Pearson  v.  Henry  (a),  yet  that  was 
not  an  action  on  an  award,  but  an  action  of  assumpsit,  for 
goods  sold  and  delivered  to  the  defendant's  intestate,  and 
the  plea  was  plene  administravit  alone: — the  plaintiff,  in 
order  to  prove  assets  in  the  defendant's  hands,  gave  in 
evidence  a  submission  by  him  as  administrator,  and  the 
award  itself  was  produced,  whereby  it  appeared  that  the 
sum  o{2fll4fL  was  awarded  to  be  due  from  the  intestate's 
to  the  bankrupt's  estate  (whose  assignee  the  plaintiff  was), 
without  saying. 6y  whom  it  was  to  be  paid;  and  it  was 
there  contended,  that,  as  the  arbitrators  had  not  awarded 
the  sum  found  to  be  due  from  the  intestate's  estate,  to  be 
paid  by  the  administrator,  nor  had  found  any  assets  in  his 
bands,  out  of  which  such  payment  was  to  be  made,  the 
Court  could  not  presume  assets,  from  the  mere  circum- 
stance of  the  defendant's  submitting  to  arbitration;  and 
Lord  Kenyon  said  (&) :    ''  The  case  of  Barry  v.  Rush, 
was  very  properly  decided,  but  it  does  not  affect  the  pre- 

(a)  5  Term  Rep.  6.  (6)  Id.  7- 
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senl.     There,  the  defendant  submitted  in  broad  terms  to         1828. 
pay  whatever  should  be  awarded,  and  the  arbitrator  did       ^7""* 
award  that  he  should  pay  a  certain  svm;  whereas,  here,  v. 

the  arbitrator  has  only  ascertained  the  amount  of  the  debt  > 
due  from  the  intestate,  but  has  not  directed  the  defendant 
to  pay  it*  It  is  impossible  then  to  say  that  the  arbitrator 
decided  that  the  defendant  had  assets^  and  the  submission 
to  Arbitration  by  an  administrator  is  not,  of  itself,  an  ad* 
mission  of  assets/*  There,  however,  for  any  thing  that  ap-  - 
]>ear3  to  the  contrary,  the  submission  might  have  been 
merdy  for  the  arbitrators  to  take  accounts ;  but  here  the 
unsettled  accounts,  and  all  matters  in  dispute  between 
the  -plaintiff  and  defendant,  were  referred,  and  were  to 
be  finally  settled.  But  the  case  of  Worthington  v.  Ben'- 
low  (a),  appears  to  be  expressly  in  point,  and  conclusive 
of  ibe  question.  That  was  a  motion  for  an  attachment  • 
agfonst  the  defendant,  as  administratrix,  for  non-payment 
of  a  sum  awarded  to  the  plaintiff;  and,  on  its  being  con- 
tended that  the  defendant  had  no  assets,  and  that  the  sub«> 
mission  by  her  was  not  an  admission  of  assets.  Lord  Kenyan^ 
said :  ^'  The  decision  in  Pearson  v.  Henry  must  be  taken 
with  reference  to  the  facts  of  that  case.  There,  the  arbi* 
traior  only  ascertained  the  amount  of  the  demand,  without 
ordering  the  administrator  to  pay  it:  but  here  the  arbitra*- 
tor  has  awarded  that  the  defendant ^  the  administratrix, 
shall  pay  the  plaintiff *s  demand.  The  submission  to  ar- 
bitration by  the  administratrix  was  a  reference  not  only 
of  the  cause  of  action,  but  also  of  the  other  question,  whe« 
ther  pr  not  the  administratrix  had  assets.  And  as  the  ar- 
bUrator  has  awarded  the  defendant  to  pay  the- amount  of 
the  plahUiff^s  demand,  it  is  equivalent  to  determining,  as  be- 
tween these  parties,  that  the  administratrix  had  assets  to- 
pay  this  debt."    So  here,  the  arbitrators  have  not  only 

{a)  7  Tenn  Rep.  453. 
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1828.  (bund  that  there  was  a  balance  due  from  the  defendant  to 
the  plaimiffy  but  that  it  amounted  to  a  certain  sum,  whieh 
they  directed  her  to  pay  hnn  on  or  before  a  given  day. 

In  Robson  and  another,  assignees  &c.,  f  • ,  Lord  Ekhn 

said  (a):  "  If  an  executor  or  administrator  think  fit  to  re- 
fer generally  all  matters  in  dispute  to  arbitratioui  without 
protesting  against  the  reference  being  taken  as  an  admis- 
sion of  assets,  it  will  amount  to  such  an  admission;*'  and  In 
re  Wansborough  v,  Dyer(b)f  where  an  award  directed  the 
trustees  of  an  insolvent  debtor  to  pay  costs,  the  Court 
said,  **  that  the  trustees,  by  entering  into  the  arbitration 
bond,  confessed  that  they  had  suflicient  funds/'  So,  here, 
as  the  arbitrators  were  empowered  finally  to  settle  certain 
disputes  and  differences  between  the  plaintiff  and  defend- 
ant, it  amounts  to  an  admission  by  the  latter  that  she  had 
assets  in  her  bands. 

With  respect  to  the  last  plea,  that  no  evidence  was 
given  or  offered  before  the  arbitrators,  nor  did  they  re- 
ceive any  proof,  nor  was  it  admitted  by  the  defendant, 
that  she  had  assets — such  plea  is  clearly  bad.  If  the 
defendant  had  no  assets,  it  would  have  formed  part  of 
her  defence,  and  she  ought  to  have  shewn  it;  it  must, 
therefore,  be  now  assumed  that  she  admitted  them.  If 
the  plaintiff  had  brought  an  action  against  her,  she  must 
have  pleaded  that  fact,  and  if  she  did  not  adduce  it  before 
the  arbitrators,  she  must  suffer  for  her  own  neglect  or  de- 
fault. She,  at  ail  events,  ought  to  have  protested  against 
the  reference  being  taken  as  an  admission  of  assets ;  and, 
in  Braddiek  v.  Thompson  (c)  it  was  held,  that  partiality 
and  improper  conduct  in  an  arbitrator,  in  making  his  award 
without  hearing  the  defendant  and  his  witnesses,  cannot 
be  pleaded  in  bar  to  an  action  on  a  submission-bond  con- 
ditioned for  the  performance  of  an  award,  but  is  only  mat- 
ter for  application  to  the  equitable  jurisdiction  of  the  Court 

(a)  2  Rose's  B.  C.  50.  (6)  2  Chit.  Rep.  40.  (c)  8  East,  344. 
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to  set  aside  the  award;  and  in  a  note  by  Mr.  Serjeant         1828. 
WilUams  to  Uie  case  of  Veaie  v.  Warner ^  he  says  (a) :       r,dmll 
^  There  seems  to  be  no  case  or  dictum,  where  a  plea  of  •• 

,  .  -  SUTTOK. 

this  sort  has  been  held  to  be  pleadable;  nor  a  precedent 
of  such  a  plea  to  be  found  in  any  of  the  books  of  entries." 
On  these  grounds,  ndther  the  second  nor  the  last  pleas  can 
be  supported^  and  the  plaintiff  is  oititled  to  judgment. 

Mr.  Serjeant  Sim-is^  eanira. — The  declaration  is  bad 
both  in  form  and  in  substance^  as  the  defendant  is  de- 
scribed tliroughout  as  executrix,  and  charged  as  such,  and 
the  action  is  founded  in  debt  on  a  simple  contract,  which 
cannot  be  supported  against  an  executrix.  Mr.  Ser* 
jeant  Wiltiams^  in  a  note  to  TurbiWs  case  (6),  says,  "  an 
action  of  debt  upon  simple  contract  does  not  lie  against  ex- 
ecutors or  administrators,  because,  as  they  are  presumed 
to  be  ignorant  of  the  contrast  made  by  their  testator  or  in- 
testate, they  cannot  wage  their  law;**  and  PincAoii'^ case  (c), 
Hodges  y.  Jane  (c/),  and  OresuAck  v.  Armery  {e)  are  re- 
ferred to  as  authorities  to  that  efiect.  But,  looking  at 
the  terms  of  the  submission,  and  taking  it  altogether,  it  is 
quite  clear  that  it  was  not  a  submission  of  all  matters  in 
difference  between  the  plaintiff  and  defendant;  but  merely 
a  reference  of  **  certain  unsettled  accounts,"  which  the 
arbitrators  were  empowered  to  adjust.  They,  therefore, 
have  exceeded  their  authority  by  directing  the  defendant 
to  pay  the  plaintiff  a  certain  sum,  or  ordering  such  pay- 
ment to  be  made  by  the  defendant,  without  finding  or  shew- 
ing that  she  had  assets;  and  they  have  not  stated  out  of 
what  fund  the  balance  due  to  the  plaintiff  was  to  be  paid. 
The  differences  or  disputes  must  relate  to  those  between 
the  plaintiff  and  the  intestate,  and  the  arbitrators  did  not 


(a)  I  Wm«.  Saund.  327  a,  n.  (3).         (</)  Styles,  199. 

(b)  Id.  68,  n.  (2).  (e)  Id.  228. 

(c)  9  Rep.  87  b. 
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1828.  State  in  what  character  the  defendant  was  to  make  the 
"  "  payment;  bat  they  merely  found  a  balance  to  be  due  from 
o.  her  to  the  plaintiff,  which  they  ordered  to  be  paid  on  or 

before  a  certain  day ;  and  if  she  had  no  assets  she  could 
not  have  been  liablci  nor  could  she  be  chargeable  out  of 
her  own  funds.  In  all  the  cases  which  have  been  relied 
on  for  the  plmntiff,  the  submission  was,  in ,  point  of  sub* 
stance,  of  all  matters  in  difference;  and  in  Love^  executor, 
y.  Honeyboume  (a),  a  cause,  and  all  matters  in  difference 
between  the  testator  of  an  executor  and  the  defendant, 
were  referred,  and  the  arbitrator  awarded  that  a  certain 
sum  was  due  to  the  defendant  upon  the  balance  of  ac* 
counts,  and  directed  the  executor  to  pay  the  money  out  of 
the  assets  on  a  given  day,  without  having  ascertained  whe* 
ther,  in  point  of  fact,  the  executor  had  assets  to  pay  the 
sum  awarded  on  the  day  appointed,  or  not;  and  although 
it  was  held,  that  the  award  was  not  void  for  uncertainty  in 
that  respect,  yet  Lord  Chief  Justice  Abbott  said:  "  It  is 
enough  to  say,  for  the  present,  that  that  part  of  the  award 
which  fixes  the  balance  due  is  certain  beyond  all  manner 
of  question,  though  the  other  part  of  it  may  not  conclude 
the  plaintiff  from  questioning  whether  he  has  any  assets 
or  not  to  pay  the  money;"  and  Mr.  Justice  Holroyd  said: 
**  The  arbitrator  awards  that  the  money  shall  be  paid  by 
the  plaintiff  out  of  the  assets,  upon  a  day  which  he  fixes, 
u  e.  if  there  are  any  assets  in  his  hands  at  that  time. 
If  the  plaintiff  had  fully  administered  at  that  time,  he 
would  not  be  bound  to  pay,  even  according  to  the  terms 
of  the  award/*  In  Worthit^ton  v.  Barlow,  Lord  Kenyon 
said,  that  the  submission  by  the  administratrix  was  a  re- 
ference, not  only  of  the  cause  of  action  but  also  of  the 
question,  whether  or  not  the  administratrix  had  assets; 
and  Pearson  v.  Henry  is  decidedly  in  favour  of  the  de- 
fendant.    Although,  by  the  terms  of  the  submission,  it 

(fl)  4  Dow.  &  Ryl.  814. 
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WHS  agreed)  that,  for  the  finally  settUng  disputes  and  1828. 
differences^  the  matters  in  dispute  between  the  plaintiff  "  ' 
and  defendant  should^be  referred;  yet  such  disputes  could  ^  «• 
only  refer  to  the  unsettled  accounts  between  the  plaintiff 
and  the  testator,  which  were  the  immediate  antecedent; 
and,  as  the  defendant  was  only  sought  to  be  charged  in 
her  character  of  executrix,  she  might  either  shew  that 
she  had  no  assets,  or  that  they  had  been  legally  ex* 
hausted  before  she  was  called  on  to  pay  the  sum  awarded 
to  the  plaintiff.  At  all  events,  the  award  does  not  oper* 
ate  as  a  bar  to  any  future  proceedings  at  law  between  the 
parties;  for,  in  Ravee  v.  Farmer  (a),  it  was  decided)  that 
an  award  made  upon  a  reference  of  aU  matters  in  differ^ 
ence  between  the  parties,  did  not  preclude  the  plaintiff  from 
shewing  that  a  particular  difference  did  not  exist  at  the 
time  of  the  submission,  or.  was  not  brought  under  the  no- 
tice of  the  arbitrators ;  and  here,  as  the  defendant  has  al- 
lied in  her  last  plea  that  no  evidence  was  given  before 
the  arbitrators  that  she  had  assets,  and  that  she  did  not 
«dmit  that  fact,  the  plea  is  good  in  law,  or  raises  matter 
of  defence  to  be  gone  into  and  proved  at  the  trial. 

Mr.  Serjeant  Bm$seU  in  ret>ly. — ^Although  it  has  been 
teid,  that  the  declaration  is  improperly  framed,  as  debt  on 
aittple  contract  does  not  lie  against  an  executrix  or  person- 
al representative)  yet  that  objection  applies  only  to  debts 
GCHitracted  by  the  testator  or  intestate^  and  not  to  caoes 
where  contracts  are  made  by  an  executor  or  administrator 
himself.  At  all  events^  it  ii  a  mere  technical  objection, 
iuid,  although  it  waa  held  in  Barry  v.  Robinson  (6),  that 
^m  administrator  could  not  be  sued  in  debt  upon  a  simple 
contract  of  hisintestatey  yet  it  was  on  the  ground  that  he 
eouhl  not  wage  his  law,  and^  therefore,  that  the  adminis- 

{a)  4  Term  Rep.  H6.  (6)  1  New  Rep.  293. 
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1828.         Irator  would  be  deprived  of  a  defence  which  his  intestate 
^~"''     '      might  have  had;  and,  although  the  Court  there  denied 

lil1>DCLL 

V.  that  the  wager  of  law  had  become  obtoletCi  yet,  in  King  ▼. 
uTTo. .  Wiiliama  {a\  where,  to  debt  on  simple  contract,  the  de* 
fendant  pleaded  nil  debet  per  le^em,  and  applied  to  the 
Court  to  assign  the  necessary  number  of  compuigators  to 
wage  his  law,  the  Court  discountenanced  the  proceeding, 
and  refused  to  make  any  order  as  to  the  number  required 
by  law.  The  true  distinction  is,  between  a  debt  contract- 
ed by  a  testator,  and  a  debt  contracted  by  his  executor  or 
personal  representative.  In  the  one  case,  the  doctrine  of 
wager  of  law  applies,  but  in  the  other  it  does  not,  as  the 
testator,  if  Uving,  could  not  have  waged  his  law,  the  con- 
tract not  being  then  in  existence,  but  made  by  his  repre* 
sentative  after  his  decease.  The  case  of  Love  v.  Honey* 
bourne  is  altogether  distingiushable  from  the  present,  as 
there  the  arbitrator  expressly  directed  the  executor  to  pay 
the  sum  awarded  to  the  defendant  out  of  the  assets  in  his 
hands,  as  executor:  he,  therefore, could  not  be  personally 
Ibible;  and  here,  as  the  arbitrators  have  awarded  the  de* 
fendant  to  pay  the  balance  found  to  be  due  to  the  plaintiff^ 
it  is  tantamount  to  their  finding  that  she  had  assets  in  her 
hands  firom  which  that  payment  was  to  be  made. 

Lord  Chief  Justice  Bbst. — The  last  plea  has  been  most 
ingeniously  framed,  and  an  attempt  has  bead  made  by  a 
new  mode  to  induce  us  to  try  the  merits  of  an  award,  but 
I  am  clearly  of  opinion  that  the  plea  is  bad  in  point  of  law. 
This  is  an  action  of  debt,  brought  against  the  defend* 
ant,  as  executrix  of  one  Suilon,  on  an  award,  founded  on 
an  agreement  between  the  plaintiff  and  the  defendant  as 
such  executrix,  to  refer  certain  matters  in  dispute  between 
them,  respecting  some  unsettled  accounts,  to  two  arbitra* 
tors,  who  have  made  their  award  accordingly.     It  has 

(a)  4  Dow.  &  RyL  3. 
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been  objected ,  in  the  first  p1ace>  that  the  declaration  is         1B28. 
bad  in  form  and  in  substance,  as  an  action  of  debt  upon 
simple  contract  does  not  lie  against  an  executor.    But  the  v. 

principle  on  which  that  decision  was  founded,  is,  that  an 
executor  cannot  wage  his  law  of  a  debt  contracted  by  bis 
testator,  as  the  former  must  be  presumed  to  be  ignorant 
of  the  nature  of  the  contract  made  by  the  latter.  Although 
the  wager  of  law  may  not  have  fallen  altogether  into  dis-^ 
use,  yet  it  has  long  since  been  considered  obsolete,  and 
ought  now  to  be  abolidied  and  got  rid  of*  Still,  however, 
that,  doctrine  can  only  apply  to  contracts  or  promises  made 
by  a  testator,  and  cannot  be  extended  to  a  case  like  the 
present,  where  the  contract  or  undertaking  to  abide  by  the 
terms  of  the  award  originated  with  the  executrix  her-^ 
self,  who,  necessarily,  knew  much  more  of  the  subject 
matter  of  the  disputes  than  the  testator  could  possibly 
have  done,  as  the  accounts  between  the  two  latter  must 
have  been  referred  to  and  examined  after  his  death.  It 
seems,  too,  that  wager  of  law  can  only  be  resorted  to  in 
actions  of  debt  upon  simple  contracts  between  the  parties, 
without  deed  or  specialty,  and  if  so  it  cannot  a)3ply  to 
the  case  of  an  award  made  in  wridng.  Secondly ^  a  ques* 
tion  has  been  raised  as  to  whether  the  plea  of  plene  ad- 
ndnisiratU  is  a  proper  plea,  and  affords  an  answer  to 
the  plaintiff's  demand.  I  am  of  opinion  that  it  does 
not.  The  case  of  Robson  v. appears  to  me  to  con- 
tain all  the  good  sense  that  bears  on  this  subject.  There, 
the  Lord  Chancellor  held,  that  a  reference  of  all  matters 
in  dispute  by  assignees  of  a  bankrupt,  and  an  award 
thereupon,  directing  them  to  pay  a  sum  of  money,  is  con- 
clusive upon  them  as  to  assets;  and  his  Lordship  said, 
that  he  coujd  see  no  distinction  between  the  assignee  of  a 
bankrupt  and  an  executor  or  administrator;  and  that,  if 
the  latter  thought  fit  to  refer  generally  all  matters  in  dis- 
pute to  arbitration,  without  protesting  against  the  reference 
being  taken  as  an  admission  of  assets,  it  will  amount  to 

A  A  2 
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1828.^      fuch  an  admission.     If,  on  a  reference,  an  executor  does 
RiDDELL       ^^^  protest  that  he  has  no  assets  in  the  first  instance,  he 
f*  ought  not  to  he  allowed  to  do  so  afterwards;  if  he  were, 

the  opposite  p^rty  would  be  put  to  the  expense  of  the  ar- 
bitration for  no  purpose.  On  principle,  a  submission  to 
arbitration  should  be  considered  in  the  same  light  as  if  an 
action  were  brought  against  an  executor,  in  which,  if  he 
omitted  to  plead  that  be  had  no  assets,  it  would  be  pre- 
sumed that  he  had;  and  he  could  not  afterwards  set  it  up 
as  a  ground  of  defence.  It  has  been  further  objected, 
that  the  arbitrators  have  exceeded  their  authority,  in  di- 
recting payment  to  be  made  by  the  defendant ;  as,  by  the 
terms  of  the  submission,  they  were  limited  to  the  investi- 
gation and  arrangement  of  certain  unsettled  accounts,  and 
finding  a  balance.  If,  indeed,  the  submission  was  confin- 
ed to  a  mere  adjustment  of  accounts,  or  the  arbitrators 
had  not  directed  by  whom  the  balance  was  to  be  paid,  we 
should  be  bound  by  the  case  of  Pearson  v.  Henry;  but  the 
agreement,  as  set  out  in  the  declaration,  recites,  that  dis- 
putes and  differences  had  arisen  and  were  depending  be- 
tween the  plaintiff  and  defendant  respecting  certain  un- 
settled accounts,  and  that,  for  the  Jinally  seitUng  such  dis- 
putes and  differences,  it  was  agreed  that  the  said  matters 
in  dispute  between  the  parties  should  be  referred  to  the 
final  award  and  determination  of  the  arbitrators.  Now, 
the  obvious  meaning  of  that  is,  not  merely  that  they  should 
take  an  account  and  ascertain  the  balance  due,  hut  finally 
to  settle  the  disputes  between  the  parties ;  and  that  could 
only  be  done  by  their  directing  payment  of  the  balance 
found  to  be  due.  But,  it  has  been  said,  that  the  arbitra- 
tors could  not  be  authorized  to  direct  payment  without 
finding,  or  requiring  evidence  of,  assets,  and,  therefore, 
that  the  last  plea  is  an  answer  to  the  action.  But  an  al- 
legation that  *'  no  evidence  was  offered  before  the  arbitra- 
tors, nor  did  the  defendant  admit  that  she  had  any  assets 
of  the  testator  in  her  hands  before  the  making  of  the 
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mward"  is  not  the  proper  subject  of  a  plea.     If  the  arbitra-         1828. 
tors  had  misconducted  themselves  or  improperly  rejected       ii,i>,»bll 
evidence  tendered  to  them,  the  proper  course  would  be  to  ^^ 

Sutton* 

apply  to  set  aside  the  award.  For  any  thing  that  appears 
on  the  face  of  the  plea,  the  defendant  might  have  admitted 
that  she  bad  assets,  and,  if  she  did  not  dispute  that  fact, 
the  arbitrators  were  justified  in  presuming  that  she  had. 
On  these  grounds,  I  am  of  opinion  that  the  plaintiff  is  en- 
Uded  to  judgment. 

Mr.  Justice  Park. — I  entertain  no  doubt  whatever  in 
this  case.  The  last  plea  goes  to  shew  that  the  arbitrators 
have  been  guilty  of  misconduct.  If  so,  it  would  be  a 
ground  for  setting  aside  the  award ;  for,  in  Wills  v.  Mac- 
camuck  (a),  partiality  in  arbitrators  was  not  even  allowed 
to  be  given  in  evidence  in  an  action  of  debt  upon  an  award; 
and  the  Court  there  said,  **  there  is  no  case  where  this 
matter  has  been  pleaded."  On  looking  at  the  recital 
in  the  agreement,  by  which  the  disputes  between  the 
parties  were  referred,  it  appears  to  me  to  be  manifest  that 
the  defendant  admitted  that  she  had  assets  at  the  time; 
for  it  is  stated  that  certain  disputes  had  arisen  respect- 
ing some  unsettled  accounts,  which  disputes  were  to  be 
finally  settled  and  determined  by  the  arbitrators:  that 
could  oidy  be  done  by  their  directing  payment  of  the  sum 
they  might  find  to  be  due  on  the  balance  of  such  accounts. 
With  respect  to  the  objection  to  the  declaration,  the  dis- 
tinction taken  by  my  brother  Russell  appears  to  me  to  be 
a  complete  answer,  and  I  concur  with  my  Lord  Chief  Jus- 
tice, that  neither  the  second  nor  last  pleas  can  be  sup- 
ported. 

Mr.  Justice  Burrouoh. — The  first  and  second  counts 
of  the  declaration  being  founded  expressly  on  the  awards 

(«)  2  WiA.  148. 
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1826.        the  doctrine  Us  to  the  wager  of  law  cannot  apply,  as  the 
Rii»D»LL       instrument  was  in  writing.     The  arbitrators  were  em- 
V.  powered  to  take  into  consideration  all  disputes  between 

the  parties,  and  had  also  full  authority  to  award  payment 
in  the  manner  they  have  done.  If  the  defendant  thinks 
she  has  any  remedy,  she  may  apply  to  a  Court  of  equity, 
where  an  inquiry  may  be  instituted  whether  she  has  assets 
or  not.  If  she  has,  there  can  be  no  doubt  but  that  the 
plaintiff  is  fairly  and  justly  entitled  to  them;  and  it  ap* 
pears  to  me  that  she  admitted  that  she  had  assets,  when 
she  agreed  that  the  unsettled  accounts  should  be  referred 
and  adjusted. 

Mr.  Justice  Gaselee. — ^On  looking  at  the  record,  I 
thought  the  point  so  clear,  that  I  did  not  expect  that  any 
attempt  would  be  made  to  support  either  the  second  or 
last  pleas,  and  I  am  now  clearly  of  opinion  that  the  plain- 
tiff is  entitled  to  judgment.  There  is  no  ground  what- 
ever for  the  objection  with  respect  to  the  wager  of  law; 
as  the  contract  on  which  the  action  is  founded,  was  enter*^ 
ed  into  by  the  defendant,  as  executrix,  since  the  death  of 
the  testator;  and,  although  that  proceeding  is  not  obso- 
lete, yet  it  appears,  from  the  case  otKingy.  WiUiamSf  that 
the  Court  would  not  assist  a  party  resorting  to  it«  With 
respect  to  the  question  of  assets,  independently  of  what 

was  said  by  Lord  Eldon,  in  Robson  v. ,  I  have  always 

understood  the  rule  to  be,  that  a  submission  to  arbitration 
by  an  executor,  is,  in  general,  considered  as  a  reference, 
not  only  of  the  cause  of  action,  but  also  of  the  question  whe- 
ther or  not  he  has  assets;  and  that  when  an  arbitrator  has 
awarded  an  executor  to  pay  a  certain  sum  of  money,  as  in 
Worthington  v.  Barlow,  it  is  equivalent  to  his  determining 
that  assets  existed*  By  the  terms  of  the  agreement,  it 
must  be  implied  that  the  defendant  had  assets  at  the  time, 
and  unless  she  protested  against  it  before  the  arbitrators, 
they  were  empowered  to  award  payment  in  the  manner  they 
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have  done.  Although  the  defendant  might  have  {deaded 
that  a  particuUur  matter  in  difference  was  notified  to  the  ar- 
bitrators before  their  award  was  madei  and  that  they  ne- 
glected to  decide  upon  it,  according  to  the  case  of  Mitchell 
T.  Stanley  {a\  still  the  plaintiff  might  have  replied  that  no 
such  matter  was  subjected  to  the  arbitrators'  considera- 
tion,  by  which  he  would  call  on  the  defendant  to  prove 
the  fact,  as  was  done  in  Ravee  v.  Farmer;  but,  as  the 
pka  tends  to  impute  mbconduct  to  the  arbitrators,  it  is 
clearly  bad,  according  to  the  cases  of  WUh  v.  Maccar^ 
mdeA,  and  Braddiek  v.  Thompson* 
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Judgment  for  the  plaintiff. 


(a)  16  East,  56. 


VicKERS  r.  Gallimore.  ^'''i!?^ 

Nov.  24M. 

Jt  HIS  was  an  action  of  trespass  for  breaking  and  enter-  in  trespass  for 
ing  the  plaintiff's  close,  called  the  yard,  and  pulling  down  ^0^^  °*j||^e^ 
and   destroying  his  wall,   and  converting  the  materials  pi«Dtir s  dose, 

•^     ®  ®  the  defendant 

thereof  to  the  defendant's  own  use.    The  defendant  plead-  pleaded  not 
ed.  First— not  guilty.     Secondly— a  private  foot-way,  by  S^nl^af pllw 
prescription.      Thirdly — a  common  and  public  way  on  {"jf  ht"of"wa*^' 
foot,  along  the  said  close.    Fourthly — that  the  defendant  J!>e  piainUff 
was  seised  of  a  messuage  or  dwelling-house,  near  to  and  the  plea  of  not 
adjoining  the  close,  and  that  he  and  his  servants  had  a  Ae^oOi^'yicast 
foot-way  from  the  door  of  the  said  house,  aloni?  and  over  *"**  "®^  awign- 

*  "^  ed  extra  vtam, 

the  close,  to  fetch  and  carry  water,  at  all  times  of  the  year.  The  defendant 
Fifthly — that  the  defendant  had  a  foot-way  over  and  along  the  travenes^" 

and  suffered 
judgment  by 
dcbnlt  on  the  new  asaigninent.  The  Jury  found  a  verdict  for  the  plaindff  with  one  shining  dam- 
ages, on  the  plea  of  not  guilty,  and  assessed  the  damages  on  the  new  assignmeitt  at  40/.  and  Uie  de* 
fieodant  had  a  verdict  on  one  of  the  special  pleas: — Held,  that  the  plaintiff  having  been  compelled 
to  go  down  to  trial  on  the  general  issue,  he 'was  entitled  to  the  general  costs  of  the  cause;  and 
it  seems  thai  the  defendant  ought  to  have  withdrawn  the  general  issue  when  ke  suflbied  Jndgment 
by  deftttU  on  the  new  assignment. 
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1828.        the  dose  at  all  times.    iSli^Afy— that  he  had  a  right  to  pass 
and  repass  over  the  close,  to  go  to  a  place  for  waterc  and 
V.  Lastly — the  defendant  justified  pulling  down  the  wall,  as 

Oallimorb.  j^  obstructed  an  ancient  light  or  wmdow  in  his  said  dwell* 
ing-house.  The  plaintiff,  in  his  replication,  joined  issue 
upon  the  plea  of  not  guilty,  and  traversed  the  right  of  way 
and  obstruction,  as  alleged  in  the  special  pleas,  and  new 
assigned  extra  viam.  The  defendant  joined  issue  on  die 
traverses  in  those  pleas  mentioned,  and  suffered  judgment 
by  default,  on  the  new  assignment. 

At  the  trial,  before  Mr.  Jus^ce  Bayley,  at  the  last  As- 
sizes at  Yorkf  the  Jury  fpund  a  verdict  for  the  plaintiff, 
on  the  plea  of  not  guilty^  with  one  shilling  damages,  and  on 
all  the  other  issues  Joined  on  the  special  pleas,  except  the 
fourth,  on  which  a  verdict  was  found  for  the  defendant. 
The  damages  on  the  judgment  by  default,  on  the  new  as- 
signment, were,  by  the  recommendation  of  the  learned 
Judge,  and  consent  of  the  parties,  assessed  at  forty  shil- 
lings, on  an  understanding  that  the  amount  should  make 
no  difference,  nor  affect  the  question  as  to  the  costs. 

Mr.  Serjeant  Cross^  on  a  former  day  in  this  Term,  ob- 
tained a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  postea  should  not  be  delivered  over  to  the  defendant 
or  his  attorney,  and  he  submitted,  that,  as  the  defendant 
had  obtained  a  verdict  on  the  fourth  plea,  which  embraced 
all  the  substantial  merits  of  the  cause,  as  the  only  question 
was,  whether  he  had  a  right  to  go  over  the  plaintiff's  close 
to  obtain  water  from  a  common  or  public  watering  place, 
he  was  entitled  to  the  general  costs  of  the  cause. 

Mr.  Serjeant  Wilder  now  shewed  cause.  The  case  of 
House  V.  The  Treasurer  to  the  Commissioners  of  the 
Thames  and  /m  Navigation  (a),  is  expressly  in  point,  to 

(a)  6  B.  Moore,  324;  5»  C.  dBrod.  &  Bing.  117* 
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shewy  that,  under  the  circuoistancesi  the  plaintiff  is  entitled         1828. 
to  his  general  costs.     There,  in  an  action  of  trespass  for  " 

V  ICKERs 

breaking  and  entering  the  plaintiff's  closes,  the  defendant  v. 

pleaded  the  general  issue  to  the  whole  declaration,  and 
several  special  pleas  as  to  part,  and  the  plaintiff  new 
assigned,  and  the  defendant  suffered  judgment  by  default 
as  to  the  new  assignment;  and  the  plaintiff  was  bound  to 
go  to  trial,  to  get  rid  of  the  general  issue,  which  would 
otherwise  have  barred  his  whole  action,  and  he  could  not, 
by  any  other  means,  have  obtained  damages  on  the  judg- 
ment by  default: — it  was  held,  that  the  plaintiff  was  entitled 
to  the  general  costs  of  the  cause,  including  those  of  the 
trial,  although  the  Jury  found  a  verdict  for  the  defendant 
on  one  of  the  special  pleas,  the  costs  of  such  issue  being 
deducted  (but  not  allowed  to  him)  on  that  issue.  So,  in 
Longden  v.  Bourn  (a),  in  trespass  for  cutting  down  trees, 
the  defendant  pleaded  not  guilty,  and  several  other  pleas, 
justifying  the  cutting  down  the  trees,  as  a  nuisance  for 
obstructing  a  highway;  to  which  the  plaintiff  replied, 
joining  issue  on  the  plea  of  not  guilty,  and  denying  the 
highway;  and  new  assigned  cutting  down  the  trees  extra 
viam;  and  the  defendant  joined  issue  on  the  special  pleas, 
and  suflfered  judgment  by  default  on  the  new  assignment: — 
The  Jury  having  found  a  verdict  for  the  plaintiff  on  the 
general  issue,  and  for  the  defendant  on  the  issues  on  the 
special  pleas,  and  assessed  damages  on  the  new  assign- 
ment— it  was  held  that  the  plaintiff  was  entitled  to  full 
costs,  except  upon  the  issues  on  the  special  pleas;  and  that 
the  defendant  was  not  entitled  to  costs,  even  on  those  is- 
sues. In  a  note  to  the  case  of  Green  v.  Jones  (6),  it  is  said : 
"As  the  slightest  excess  is  sufficient  to  entitle  the  plaintiff 
to  a  verdict  on  a  new  assignment,  which,  according  to  se- 
veral decisions,  gives  him  all  the  costs,  it  is  evidently  very 

(a)  I  Barn.  &  Cress.  278. 
(6)  1  Wms.  Saund.  5th  Edit.  300,  (a),  n.  [£]< 
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1828.        dangerous  for  the  defendant  to  plead  to  the  new  assign- 
ment, and  hence  the  observation  of  the  learned  Serjeant, 
p.  {WilUams)  that  '  in  most  cases  it  is  a  prudent  thing  to 

let  judgment  go  by  default  on  the  new  assignment.'    For, 
though  the  doing  so  ensures  the  plaintiff  his  costs  as  far 
as  such  judgment;  yet,  if  he  proceed  to  trial  on  the  special 
plea,  and  fail,  the  defendant  will  be  entitled  to  the  gene- 
ral costs;  for  the  plaintiff  might  have  entered  a  nolle  pro^ 
$eqtii  as  to  that  plea,  and  assessed  his  damages  on  the 
new  assignment  before  the  Sheriff— TAom/oit  v.  William^ 
son  (a).    The  defendant,  however,  must  take  care  that  a 
plea  of  not  guilty  to  the  declaration  be  not  left  entire  on 
the  record,  when  judgment  by  default  is  suffered  on  the 
new  assignment;  for,  if  it  be,  it  is  held  that  the  plaintiff 
cannot  assess  his  damages  before  the  Sheriff,  but  is  com- 
pelled to  go  to  trial  on  such  plea  of  not  guilty,  notwith- 
standing the  judgment  by  de&ult;  and  that  this  brings  the 
case  within  that  class  in  which  it  is  determined,  that,  where 
*   the  plaintiff  succeeds  in  part  of  his  demand,  and  fails  in 
the  rest,  he  is  entitled  to  the  general  costs,  deducting  his 
costs  on  those  parts  in  which  he  fails,  but  not  allowing  the 
defendant  his  costs  thereon :  but  that,  where  the  defendant 
suffers  judgment  by  default  as  to  part,  and  succeeds  on  all 
the  issues  as  to  the  rest,  he  is  entitled  to  the  general  costs, 
in  Uke  manner  as  he  is  when  he  succeeds  on  any  one  plea 
which  goes  to  the  fohole  cause  of  action.     Perhaps  the 
proper  mode  of  entering  the  judgment  by  default  to  the 
new  assignment  may  be  somewhat  in  this  form:  '  And  the 
said  defendant,  relinquishing  his  said  plea  by  him  first  above 
pleaded  to  the  said  declaration,  so  far  as  the  same  plea 
relates  to  the  said  trespasses  above  newly  assigned,  says 
nothing  in  bar  or  preclusion  of  the  said  trespasses  above 
newly  assigned,  wherefore,  &c.'    There  is  nothing  incon- 
gruous in  this,  for  the  new  assignment  is  virtually  contain- 

(ff)  13  East,  191. 
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ed  in  the  declaration,  and  it  is  on  that  ground  entirely         1828. 
that  the  judgment  in  Howe  v.  The  Thames^  CommissionerSy       vickers 
proeeeds."    That  appears  to  be  founded  on  a  sound  prin-  «. 

ciple,  and  is  precisely  in  point;  for  here,  as  the  defendant 
had  not  withdrawn  the  general  issue  of  not  guilty,  but  left  it 
entire  on  the  record,  he  thereby  compelled  the  plaintiff  to 
go  down  to  trial;  and  as  he  obtained  a  verdict  upon  the 
issue  on  that  plea,  he  is  entitled  to  the  postea,  and  to  the 
general  costs  of  the  cause. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — The  de- 
fendant having  obtained  a  verdict  on  a  plea  which  raised 
the  only  material  question  between  the  parties,  and  which 
in  substance  embraced  the  whole  and  the  substantial 
cause  of  action,  he  is  entitled  to  the  general  costs  of  the 
cause.  The  subject-matter  of  dispute  was  the  plaintiff's 
having  erected  a  wall  to  prevent  the  defendant  and  others 
from  procuring  water  at  a  spring;  and,  as  it  was  consider- 
ed a  public  nuisance,  he  was  perfectly  justified  in  abating 
it,  and  the  Jury  have  so  found.  The  case  ofLongden  v. 
Bourn  is  distinguishable,  as  there  the  damages  were  as- 
sessed for  the  plaintiff  at  100/.  on  the  new  assignment, 
whilst  here,  the  damages  were  merely  nominal,  and  were 
not  to  affect  any  question  that  might  arise  as  to  the  costs. 
In  House  v.  The  Treasurer  of  the  Thames  Navigation, 
the  declaration  contained  several  counts,  and  several  dis* 
tinct  trespasses  were  charged,  and  the  defendant  plead- 
ed a  licence  io  pari  only,  on  which  plea  alone  he  obtain- 
ed a  verdict;  and  the  learned  Judge  who  tried  the  cause 
certified  that  the  trespass  was  wilful  and  malicious.  Here, 
however,  the  plaintiff  was  not  obliged  to  go  to  trial,  as  he 
might  have  let  judgment  go  by  default  on  the  issue  which 
was  found  agunst  him;  and,  in  Thornton  v.  WitUam- 
son  (a),  where  one  issue  was  found  for  the  defendant,  he 

(a)  13  East,  191. 
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1828.        was  held  to  be  entitled  to  the  general  costs  of  the  trial, 
VicKEKfl       Although  another  issue  was  found  for  the  plaintiff.     But 
V.  the  latest  decision  on  this  subject  is  that  of  Other  v.  Co^ 

vert  (a),  where,  m  trespass  quare  clausum  fregit,  some 
issues  were  found  for  the  plaintiff,  and  others  for  the  de-^ 
fendant,  and  the  Court  took  time  to  consider  as  to  the  plain- 
tiff^s  right  to  costs;  and  Mr.  Justice  Pari,  in  delivering 
the  judgment  of  the  Court,  said,  that  **  the  point  had 
been  fully  considered  in  Benett  ▼.  Cotter  (6),  where  the 
Court  felt  themselves  bound  by  the  authority  of  Vivian  v. 
Blake  (c),  which  established  the  principle,  that  a  plaintiff 
has,  in  no  case,  a  right  to  costs,  except  where  he  is  entitled 
to  judgment  on  the  whole  record ;  and  that,  where  the  de- 
fendant obtains  a  verdict  on  an  issue  to  a  plea  which  goes 
to  the  whole  of  the  plaintiff's  cause  of  action,  the  defend- 
ant is  entitled  to  the  general  costs  of  the  cause,  and  the 
plaintiff  to  the  costs  of  those  issues  only  which  are  found 
for  him;  and  that  the  costs  of  those  issues  mean  the  costs 
of  the  pleadings  only."  And,  in  Harber  v.  Rand  (d),  in 
trespass  for  breaking  and  entering  the  plaintifi**8  close,  the 
defendant  pleaded  a  public  right  of  way  over  it,  and  the 
plidntiff  took  issue  thereon,  and  new.  assigned  the  trespass 
extra  viam,  upon  which  the  defendant  suffered  judgment 
to  go  by  default;  and,  at  the  trial,  the  Jury  found  a  ver- 
dict for  the  defendant  on  the  right  of  way,  and  one  shill- 
ing damages,  iy  consent ,  on  the  new  assignment:  it  was 
held,  that  the  defendant  was  entitled,  on  the  issue  found 
for  him,  to  the  general  costs  of  the  trial ;  and  that  the  plain- 
tiff was  entitled,  on  the  new  assignment,  to  no  more  costs 
than  damages.  The  principle  to  be  deduced  from  all 
the  cases  is,  that,  where  issues  are  found  both  for  the 
plaintiff  and  defendant,  the  Courts  look  at  the  merits  of 


(a)  8  B.  Moore,  239;  S.  C.  1      Brod.  &Bing.  465. 
Bing.  275.  (c)  1 1  East,  263. 

(b)  4  B.  Moore,  110;  S.C.I         {d)  9  Price,  336. 
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die  case;  and,  if  a  verdict  be  found  for  the  latter^  which         192&. 
goes  to  the  whole  cause,  or  the  substance  of  the  action,  he       vicmr« 
is  entitled  to  the  general  costs.  v- 

Oallimomb. 

Lord  Chief  Justice  Best. — The  question  raised  in  this 
case  appears  to  me  to  have  been  decided  by  this  Court 
and  the  Court  of  King's  Bench,  in  House  v.  The  Trea- 
surer of  the  Thames  and  Isis  Navigation,  and  in  Lang' 
den  V.  Bourn,  to  which  we  were  referred  by  my  brother 
Wilde.  The  pleadings  in  those  cases  were  precisely 
the  same  as  here,  vix,  not  guilty,  upon  which  issue  was 
joined;  and  several  special  pleas  of  justification  under  a 
right  of  way,  and  a  licence,  which  pleas  were  traversed  by 
the  plaintiff  in  his  replication,  and  he  new  assigned  extra 
riam.  The  defendant  suffered  judgment  by  default  on 
the  new  assignment,  and  the  Jur]^  found  a  verdict  for  him 
on  the  issues  joined  on  the  special  pleas,  and  for  the  plain- 
tiff on  the  plea  of  not  guilty;  and  it  was  held,  in  the  for- 
mer case,  that,  as  the  defendant,  by  pleading  the  general 
issue,  made  it  necessary  for  the  plaintiff,  in  order  to  get 
rid  of  that  plea,  to  go  down  to  trial,  he  was  entitled  to  the 
general  costs  of  the  cause.  Here,  the  defendant  might 
and  ought  to  have  withdrawn  his  plea  of  not  guilty,  when 
he  suffered  judgment  to  go  by  default  on  the  new  assign- 
ment, as  the  plaintiff  could  not  assess  his  damages  before 
the  Sheriff.  In  Harber  v.  Rand,  it  appears  that  the  de- 
fendant only  pleaded  a  justification  of  a  right  of  way,  with- 
out the  general  issue,  which  distinguishes  it  from  those  cases 
to  which  I  have  before  adverted,  and  by  which  we  must  be 
bound.  Although  it  has  been  said,  that,  if  a  verdict  be 
found  for  the  defendant  on  an  issue  which  goes  to  the 
merits  of  the  cause,  or  the  substance  of  the  action,  he  is 
entitled  to  the  general  costs,  yet  that  is  not  the  prin- 
ciple on  which  we  must  decide.  We  can  only  look  at  the 
record ;  and  if  the  defendant  has  incumbered  it  with  an 


VlCKERfl 


G4LLIlfORB. 
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1828.         unnecessary  plea,  he  must  suffer  for  it.    The  general  issue 
of  not  guilty  had  nothing  to  do  with  the  justice  or  merits 
9.  of  the  case.     The  sole   ground  of  defence  for  pulling 

down  the  wall,  was,  that  it  obstructed  the  defendant  from 
obtaining  water  from  a  well  or  spring;  and»  by  allowing  the 
plea  of  not  guilty  to  stand,  it  went  to  the  whole  of  the 
trespasses  laid  in  the  declarationi  and  amounted  in  fact 
to  a  total  denial  of  having  4>ulled  down  the  walL  The 
plaintiff^  thereforci  was  put  to  the  expense  of  calling 
witnesses  to  prove  the  whole  trespass.  I  agree  to  the 
mode  suggested  by  the  learned  editors  of  Mr.  Serjeant 
WilUams's  notes  to  Saunders's  Reports  (of  the  value  of 
which  it  is  impossible  to  speak  took  highly),  that  the  de- 
fendant ought  not  to  have  left  the  plea  of  not  guilty  entire 
on  the  record. 

Mr.  Justice  Park. — I  think  this  case  falls  expressly 
within  the  principle  established  in  House  v.  The  Trea- 
surer of  the  Thames  Navigation,  in  which  case  I  fully 
concurred  with  the  Court  in  the  judgment  delivered  by 
the  late  Lord  Chief  Justice  Dallas;  and  that  decision  is 
strengthened  by  the  case  of  Langden  v.  Bourn. 

Mr.  Justice  Burrough. — The  merits  of  the  case  are 
entirely  out  of  the  question,  on  a  motion  of  this  description. 
We  can  only  look  at  the  record;  and,  as  the  defendant  al- 
lowed the  general  issue  to  stand,  after  having  suffered 
judgment  by  default  on  the  new  assignment,  he  compelled 
the  plaintiff  not  only  to  go  down  to  trial,  but  to  be  at  the 
expense  of  proving  the  whole  of  the  trespasses  laid  in 
the  declaration;  and,  as  the  Jury  have  found  a  verdict  for 
him  on  that  plea,  he  is  entitled  to  the  general  costs. 

Mr.  Justice  Gaselee. — The  cases  of  House  v.  The 
Thames  Navigation,  and  Langden  v.  Bourn,  appei^r  to  me 
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to  be  precisely  in  point;  and  the  case  o( Harber  v.  Hand 
is  distinguishable,  as  there  the  defendant  merely  pleaded 
a  jastification  of  a  right  of  way. 

Rule  discharged  (a). 


1828. 

VlCKERS 
9. 

Galliuore. 


(a)  The  aame  point  was  de- 
termioed  by  the  Court  of  Ex- 
^hequcr  in  the  case  of  Booth  y. 
IbbotsoTiy  1  YouDge  &  Jervis,  354, 
where  the  defendant  pleaded  the 
general  issue  to  the  whole  decla- 
ration, and  justified  as  to  part  of 
the  trespasses,  and  the  plaintiff 
newly  assigned,  to  which  the  de- 
fendant suffered  judgment  by  de- 
faolt,  and  the  Jury  found  a  ver- 
£ct  for  the  plaintiff  on  the  gene- 
ral issue,  with  one  shilling  dama- 
ges, and  assessed  the  damages  up- 


on the  new  assignment  at  one  far- 
thing, i^th  forty  shillings  costs; 
and  it  was  held,  that  the  plaintiff, 
being  bound  to  go  down  to  trial 
to  get  rid  of  the  general  issue^ 
which  would  otherwise  have  bar- 
red his  whole  action,  he  was  enti- 
tled to  his  full  costs  of  the  trial,  al- 
though the  Jury  found  a  verdict 
for  the  defendant  upon  the  special 
pleas,  which  covered  part  of  the 
trespasses;  the  costs  of  the  issues 
on  such  pleas  being  deducted,  but 
not  allowed  to  the  defendants. 


Amner  and  Another,  Executors  of  Burrows,  deceased,      Mtmdav 

V,  Cattell,  the  Elder.  Noo.  24//1. 

A  RULE  nisi  was  obtained  by  Mr.  Serjeant  Adams,  on  The  defendant 
a  former  day  in  this  Term,  on  the  part  of  the  defendant,  ''*^°»  ?H'**">^^ 

•'  '  *  'a  rule  nut  to 

that  the  venue  in  this  case  might  be  changed  from  Lon'  change  the  ve- 
don  to  Warwickshire,  on  an  affidavit,  which  stated  that  the  don  to  Warwick 
cause  of  action,  if  any,  arose  in  the  county  of  Warwick,  JL'JSl^Si'^' 
and  not  (as  laid  in  the  declaration)  at  London^  or  elsewhere  ^^  ^f^  °" 

^  ^  ^  an  affidavit  of 

out  of  the  county  of  Warwick.  the  plaintiff's 

attorney,  which 
stated  that  the 

Mr.  Serjeant  Mereweiher  afterwards  shewed  cause,  on  foro^y 'had  mW 

that  he  should 
change  the  ve- 
nue, as  the  statute  9  Geo,  4,  c.  14,  would  come  into  operation  before  the  cause  could  be  tried,  and 
that  he  should  thereby  defeat  the  plaintiff,  as  he  had  no  promise  in  writing.  Btatf  C.  J.,  and  ParAr, 
J.,  were  of  opinion  that  the  venue  ought  not  to  be  changed.  Burrough,  J.  and  Gaselee,  J.,  thought 
otherwise,  and  that  the  defendant's  attorney  should  be  allowed  to  answer  the  affidavit;  but,  as  he 
£uled  to  do  so  satisfiictorily,  the  rule  was  eventually  discharged. 

It  seems  that  the  first  section  of  the  statute  9  Geo  4,  c  1 4,  has  a  retrospective  operation,  and  applies 
to  parol  acknowledgments  made  before  its  provisions  came  into  effect 
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an  affidavit  of  the  plaintiffs*  attorney,  which  stated,  that« 
previously  to  the  commencement  of  the  action,  he  wrote 
to  the  defendant's  attorney,  informing  him  of  the  defend* 
ant's  admissions  and  promises  of  payment  of  the  debt 
sought  to  be  recovered  by  the  plaintiffs  in  this  suit,  and 
the  names  of  the  witnesses  to  prove  the  same ;  that,  in- 
stead of  serving  the  defendant  with  a  copy  of  a  capias  is- 
sued in  the  cause,  he  called  on  his  attorney  for  his  under* 
taking  for  the  defendant's  appearance;  when  such  attor* 
ney  informed  him,  the  deponent,  that  he  should  plead  the 
statute  of  limitations,  and  that  Lord  Tenierden's  act  came 
into  operation  upon  the  1st  January  next,  and  that  he 
should  change  the  venue  and  beat  the  plaintiffs,  as  they 
had  no  promise  in  writing.  The  learned  Serjeant  submit- 
ted, that,  under  these  circumstances,  the  Court  would  not 
countenance  the  application,  or  allow  the  defendant  to  re- 
ceive a  benefit  by  so  gross  an  act  of  injustice,  as  his  only 
object  to  charge  the  venue,  was  to  postpone  the  trial  of 
the  cause  until  after  the  statute  9  Geo.  4,  c.  14  came  in- 
to operation,  and  by  which  the  plaintiffs'  claim  would  be 
altogether  defeated;  as  the  1st  section  of  the  act  must  be 
taken  to  apply  to  parol  acknowledgments  made  before  its 
provisions  came  into  effect  (a). 


(d)  Which,  after  recidug  the 
statute,  21  Jac.  1,  c.  16,  by  which 
it  was,  among  other  things,  enact- 
ed, that  all  actions  of  account  and 
upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of 
merchandize  between  merchant 
and  merchant,  their  factors  or 
servants,  all  actions  of  debt 
grounded  upon  any  lending  or 
contract,  without  specialty,  and 
all  actions  of  debt  for  arrearages 
of  rent,  should  be  commenced 
within  three  years  after  the  end  of 


the  then  present  Session  of  Par- 
liament, or  within  six  years  next 
after  the  cause  of  such  actions  or 
suit,  and  not  after:  and  that  vari* 
ous  questions  had  arisen  in  actions 
founded  on  simple  contract,  as  to 
the  proof  and  effect  of  acknow- 
ledgments and  promises  offered  in 
evidence  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the 
sud  enactment,  and  that  it  is  ex- 
pedient to  prevent  such  questions, 
and  to  make  provisions  for  giving 
effect  to  the  said  enactment,  and 
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Mr.  Seijeant  Adams  in  support  of  his  rule. — As  the  de« 
fendant  has  been  guilty  of  no  irregularity,  the  Court  will 
not  try  the  matter  upon  affidavit,  and  he  is  clearl/  entitled 
to  have  the  yenue  changed,  as  he  has  sworn  in  the  usual 
terms,  that  the  plaintiffs'  cause  of  action  arose  in  Warwick^ 
sUre^  and  not  elsewhere;  and  the  venue  can  only  be  re- 
tained, by  the  plaintiff's  undertaking  to  give  material  evi-> 
dence  in  London.  At  all  events,  the  defendant's  attorney 
ought  to  be  allowed  to  answer  the  affidavit  made  by  the 
attorney  for  the  plaintiff,  which  was  not  only  irregular, 
but  affords  no  ground  for  discharging  the  rule,  which  was 
applied  for  on  the  usual  and  ordinary  terms. 


1828. 


Lord  Chief  Justice  Best. — I  am  of  opinion  that  the 
venue  in  this  case  ought  not  to  be  changed ;  and,  in  so  de- 
ciding, we  shall  not  defeat  the  object  of  the  late  statute, 
or  do  any  thing  inconsistent  with  its  provisions.  I  have 
often  regretted  the  introduction  of  a  loose  promise  or  bare 
acknowledgment  of  a  debt,  by  which  a  case  is  taken  out  of  the 
operation  of  the  statute  of  limitations,  as  it  was  not  within 
the  original  meaning  or  spirit  of  the  act.    But,  by  discharge 


to  the  intention  thereof :— it  is  en* 
acted,  that  in  actions  of  debt  or 
vpon  the  case,  grounded  upon  any 
simple  contract,  no  acknowledg- 
ment or  promise  by  words  only 
shaU  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of 
the  operation  of  the  sud  enact- 
ment, or  to  deprive  any  party  of 
tiie  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall 
be  made  or  cootuned  by  or  in 
some  writing  to  be  signed  by  the 
party  chargeable  thereby;  and  that 
where  there  shall  be  two  or  more 
joint  contractors,  or  executors  or 

VOL«  If.  B  B 


administrators  of  any  contractor, 
no  such  joint  contractor,  execu- 
tor, or  administrator,  shall  lose 
the  benefit  of  the  scdd  enactment, 
so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  ac- 
knowledgment or  promise,  made 
and  signed  by  any  other  or  others 
of  them: — Ftorided  always,  that 
nothing  herdn  contained  shall  al- 
ter or  take  away,  or  lessen  the  ef- 
fect of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  per- 
son whatsoever.''  And  by  the  10th 
section  it  is  enacted,  that  ''the 
act  shall  commence  and  take  ef- 
fect on  the  Ist  January,  1829." 
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1828.        ing  this  rule,  we  shall  carry  into  effect  the  intention  of  the 
noble  Lord  who  framed  the  late  act,  and  the  Legislature 
who  sanctioned  it  and  directed  it  to  pass ;  and  it  seems  to 
me,  that  it  was  intended  to  apply  to  parol  acknowledg- 
ments made  before  its  provisions  came  into  operation,  be- 
cause it  was  with  a  view  to  prevent  an  ex  post  facto  oper- 
ation with  respect  to  suits  already  commenced,  that  the 
period  of  the  act's  coming  into  force  was  postponed  for 
six  months  after  it  had  passed,  it  having  received  the 
royal  assent  on  the  9th  May^  18£8,  and  not  coming  in- 
to operation  till  the  1st  January  following;  and,  if  the 
trial  of  this  cause  were  delayed  till  the  Assizes,  the  act 
would  have  come  into  effect,  and  the  plaintiffs  would  be 
prevented  from  giving  in  evidence  a  parol  promise  by  the 
defendant,  so  that  their  claim  against  him  would,  as  has 
been  truly  said,  be  altogether  defeated.    Whether  the  sta- 
tute applies  to  all  actions  commenced  before  the  Ist  of  Jan- 
uary^  I  do  not  take  upon  myself  now  to  decide;  but,  acting 
on  the  spirit  of  the  Legislature  in  introducing  the  post- 
poning clause,  we  ought  not  to  prevent  the  plaintiff  from 
trying  his  cause,  if  he  be  prepared  to  do  so,  at  the  Sittings 
after  this  Term,  and  within  the  time  Umited  by  the  new 
statute  for  the  continuance  of  the  old  law.    But  it  has 
been  said,  that  the  plaintiffs  can  only  retain  the  venue  by 
undertaking  to  give  material  evidence  in  London^  where  it 
was  laid.     To  that,  however,  I  do  not  accede ;  for  I  have 
known  a  variety  of  other  causes  shewn;  for  instance,  if  the 
cause  of  action  arose  in  two  counties,  if  the  witnesses  re- 
side in  a  distant  county,  or  if  a  fair  and  impartial  trial  cannot 
be  had  in  that  where  it  was  originally  laid,  or  under  other 
special  circumstances,  where  the  justice  of  the  case  requires 
it;  and  if  a  plaintiff  relies  on  an  obligation  or  promise  which 
would  avail  him  but  for  the  mere  postponement  of  a  trial, 
it  would  be  an  act  of  injustice  to  him  to  delay  it ;  and 
the  Legislature  did  not  mean  to  deprive  him  of  any  reme- 
dy he  might  have  had  previously  to  the  time  of  the  trial,  at 
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which  it  appears  to  me  the  new  statute  was  only  to  take 
effect. 


Mr,  Justice  Park. — I  am  of  the  same  opinioin.  I  agree 
with  my  Lord  Chief  Justice,  that,  on  motions  by  defendants 
to  change  the  venue  on  the  usual  affidavit,  other  causes 
may  be  shewn  against  the  rule,  than  imposing  on  the 
plaintiff  the  terms  of  his  undertaking  to  give  material  evi- 
dence in  the  county  in  which  the  venue  was  originally 
laid.  In  the  King*8  Bench,  as  the  rule  to  change  the 
venue  b  absolute  in  the  first  instance,  the  only  way  by 
which  the  plaintiff  can  bring  it  back,  is  by  a  separate  mo- 
tion; but,  in  this  Court,  as  the  rule  is  only  a  rule  nm,  it 
may  be  made  absolute  or  discharged  on  shewing  cause,  ac- 
cording to  circumstances;  and  it  may  be  discharged  on  se- 
veral special  grounds,  as  the  illness  of  a  material  witness, 
orj  in  an  action  for  goods  sold  and  delivered,  that  they 
were  sold  elsewhere  than  where  the  venue  was  laid,  or 
that  the  cause  of  action  arose  abroad,  or  out  of  the  juris- 
diction of  the  Court — ^With  respect  to  the  recent  statute, 
which  requires  a  written  memorandum,  to  render  certain  pro- 
mises or  engagements  binding ;  or,  in  other  terms,  to  make  a 
party  liable  in  respect  of  a  debt  extinguished  by  force  of  the 
statute  of  limitations ;  no  one  approves  of  it  more  than  my- 
self, and  the  public  at  large  ought  to  feel  themselves  un- 
der the  greatest  obligation  to  the  noble  Lord  who  fram- 
ed it.  But,  as  it  is  yet  in  its  infancy,  we  must  be  careful 
not  to  work  injustice  by  seeking  to  further  or  extend  its  ob- 
ject* This  being  a  transitory  action,  and  the  plaintiffs  hav- 
ing a  right  to  bring  it  wherever  they  pleased,  they  laid  the 
venue  in  London,  where  the  cause  might  be  tried  at  the  Sit- 
tings afler  this  Term,  and  before  the  new  act  came  into  oper- 
ation; but  the  defendant  now  seeks  to  defeat  the  plaintiffs* 
claim,  although  it  is  not  denied  that  it  is  a  just  one,  by  re- 
moving the  cause  to  Warwick,  where  the  Assizes  would 
not  be  held  until  the  Spring  of  the  next  year,  the  statute 
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1B28.  coming  into  force  on  the  first  day  of  that  year.  It  appears 
to  me,  that,  when  the  Legislature  gave  parties  six  months 
before  allowing  the  act  to  operate,  it  indicated  an  intention 
to  enable  them  in  the  meantime  to  sue  on  parol  promises, 
which  they  would  be  afterwards  prohibited  from  doing :  and 
as  the  motive  of  the  defendant  in  applying  to  change  the 
▼enue  is  apparent  from  the  affidavit  of  the  plaintiffs'  attor- 
ney, which  has  not  been  contradicted,  I  think  we  should  be 
doing  great  injustice  by  allowing  this  application  to  prevail* 

Mr.  Justice  Burrough. — I  at  first  thought  that  this  rule 
ought  to  be  made  absolute,  and  still  incline  to  be  of  the 
same  opinion.  The  defendant  moved  to  change  the  venue 
on  the  usual  affidavit,  that  the  plaintiff's  cause  of  action  (if 
any)  arose  in  the  county  of  Wartaick,  and  not  elsewhere. 
The  plaintiffs  have  not  denied  it;  and,  as  the  defendant 
has  not  been  guilty  of  any  irregularity,  the  plaintiffs  ought 
to  have  given  an  undertaking  to  give  material  evidence  in 
London,  where  the  venue  was  originally  laid;  and  if  either 
they  or  their  attorney  have  any  cause  of  complaint  against 
the  defendant  or  his  attorney,  it  should  have  been  made  the 
subject  of  a  separate  motion,  so  as  to  allow  the  defendant's 
attorney  an  opportunity  of  answering  the  affidavit  adduc- 
ed in  shewing  cause  against  the  rule,  which  appears  to 
me  to  contain  matter  altogether  distinct  and  foreign  to 
it.  In  justifying  bail  by  affidavit,  if  it  be  sworn  that  the 
bail  are  incompetent  to  justify,  either  from  not  having  suf- 
ficient property,  or  from  any  other  cause,  the  Court  wiU 
allow  them  to  answer  the  matters  of  the  affidavit.  So,  here, 
it  would  lead  to  the  greatest  inconvenience  if  the  plaintifi 
could,  on  shewing  cause  against  the  usual  application  by 
the  defendant  to  change  the  venue,  introduce  any  extra- 
neous matter  in  an  affidavit,  which  the  defendant  could  have 
no  opportunity  of  answering.  I  therefore  think,  that,  in 
this  case,  the  defendant's  attorney  ought  to  be  allowed  to 
answer  the  affidavit  of  the  plaintiffs'  attorney,  as  the  Ck)urt 
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cannot  assume  that  it  is  true,  or  founded  on  fact:  but,  if  the         1828. 
affidavit  be  not  satisfactorily  answered,  I  agree  with  my 
Lord  Chief  Justice,  and  my  brother  Par£,  that  this  rule 
should  be  discharged. 

Mr.  Justice  Gaselee. — ^As  my  Lord  Chief  Justice,  and 
my  brother  Pari,  think  that  this  rule  ought  to  be  dis- 
charged, it  is  unnecessary  for  me  to  express  any  opinion ; 
but  I  concur  with  my  brother  Burroughs  and  think  the 
rule  should  be  made  absolute.  I  agree,  that  it  is  compe- 
tent to  a  plaintiff,  on  shewing  cause  against  a  rule  by  the  de- 
fendant to  change  the  venue,  on  the  usual  affidavit,  to  shew 
some  special  ground,  other  than  undertaking  to  give  material 
evidence  in  the  county  in  which  he  has  laid  it;  but  we  may, 
when  circumstances  require  it,  enlarge  the  rule,  to  allow  the 
defendant  an  opportunity  of  answering  the  matters  in  the 
plaintiff's  affidavit.  But,  whether  this  rule  be  made  abso- 
lute or  discharged,  we  must  look  at  the  law,  and  consider 
the  practice  as  it  now  stands,  and  not  at  what  b  to  take 
place  hereafter.  The  action  being  founded  on  a  contract 
of  a  transitory  nature,  the  plaintiffs  had  their  election  to  lay 
the  venue  where  they  pleased ;  and  on  their  having  laid  it 
in  London,  the  defendant  swore  that  the  cause  of  action  (if 
any)  arose  in  the  county  of  Warmck,  and  not  elsewhere, 
out  of  that  county ;  and,  under  the  law  as  it  now  stands,  the 
plaintiffs  have  shewn  no  cause  why  the  venue  should  not 
be  changed.  But  it  has  been  said,  that,  as  the  9  Geo, 
4»  c«  14,  would  come  into  operation  before  the  cause  could 
be  tried  at  the  Assizes,  the  plaintiffs*  right  of  action 
would  be  altogether  defeated,  as  a  parol  promise  or  ac- 
knowledgment by  the  defendant  could  not  then  avail  them. 
By  discharging  this  rule,  we  should,  in  effect,  be  encourag- 
ing all  parol  promises  and  suits  upon  them,  from  the  9th  May, 
when  the  act  received  the  royal  assent,  to  the  1st  January 
next,  when  it  would  come  into  operation ;  which  appears  to 
me  to  be  contrary  to  the  intent  and  spirit  of  the  act,  as 
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1828. 


I  think  it  applies  to  all  parol  acknowledgments  made  from 
the  time  of  its  passing.  At  all  events,  I  think  the  defend- 
ant's attorney  should  have  an  opportunity  of  answering  the 
affidavit  of  the  plaintiffs*  attorney. 


The  Court  ordered  the  rule  to  be  enlarged,  for  this 
purpose,  and — 

Mr.  Serjeant  Adams  now  admitting  that  the  defendant's 
attorney  had  not  satisfactorily  denied  the  language  imput- 
ed to  him  in  the  affidavit  of  the  plaintiffs'  attorney — 

Rule  discharged  (a). 


(a)  See  Ansell  v.  AnstUy  3  Carr. 
&  Payne's  N.  P.  C.  663,  where 
the  statute  of  limitations  was 
pleaded,  and  the  only  endence  to 
take  the  case  out  of  the  statute  was 
a  parol  acknowledgment,  and  it 
was  submitted  for  the  defendant 
that,  since  the  statute  9  Geo.  4, 
such  an  acknowledgment  was  not 
sufficient;  and  for  the  plaintiff  it 
was  insisted,  that  as  the  action  was 
commenced  before  the  1st  Janur 
ary,  1829,  when  that  act  came  in- 
to operatioui  its  provisions  did 


not  apply: — Lord  Chief  Justice 
Tenterden  was  of  opinion,  that 
the  words  of  the  act  had  relation 
to  the  time  of  the  trial,  and  there- 
fore, that  the  parol  promise  was 
not  sufficient  evidence  to  take  the 
case  out  of  the  operation  of  the 
statute. — And  see  a  note  by  the  re- 
porters, where  it  is  ssdd,  that  there 
have  been  several  deduons  at  Nui 
Prius,  in  accordance  with  the 
opinion  expressed  by  Lord  7Vj>- 
terden,  although  there  was  no  case 
determined  in  Banc, 
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Hemming  and  Cox  v.  Perry.  J*^*^/!*, 

Nov.  25th. 

J.  lIIS  was  an  action  of  assumpsit  to  recover  the  sum  of  ^e  defendant 

178A  IGs.  6d.,  the  value  of  certain  fixtures  alleged  to  be  the  ed^he  Uaiie  of' 

property  of  the  plaintiffs^  and  agreed  to  be  purchased  from  J^a^ion*  he**" 

them  by  the  defendant.    Thejirsi  count  of  the  declaration  afterwardswrote 

stated,  thati  in  consideration  that  the  plaintiffs,  at  the  spe-  doneer,  request- 

cial  instance  and  request  of  the  defendant,  had  agreed  to  sell  |",^  ^^^^  ^^^ 

and  deliver  to  him  certain  fixtures  of  creat  value,  in  manner  ■^i>pK»  that  his 

,  ^         ^  »       auctioneer  was 

therein  after  mentioned,  the  defendant  promised  the  plain-  desirous  of  tak- 
tiffs  to  take  them  at  a  fair  appraisement  thereof  between  the  o"^^"  Sxtw^^ 
plaintiffs  and  defendant,  ftnd  to  pay  the  plaintiffs  such  sum  ^^'  auctioneers 

*  '  r^  J  r  accordingly 

as  should  be  found,  on  such  appraisement,  to  be  payable  for  met,  and,  dis- 
the  same.  The  plaintiffs  then  averred,  that  the  fixtures  were  the  valuation, 
fairly  appraised  by  a  person  selected  and  chosen  on  behalf  of  u^J"^!*^^  " 

both  parties,  to  wit,  one  T.  W.,  at  the  sum  of  178/.,  where-  ''hom  they  in- 
closed an  inven- 
of  the  defendant  had  notice;  and  that, although  the  plain-  tory,  suting  the 

tiffs  were  ready  and  willing  to  deliver  the  fixtures  to  the  the  property  of 

defendant  upon  his  paying  the  said  sum  of  178/.,  and  re-  ^^^  valued^ 

quested  him  to  take  them  at  such  appraisement,  and  pay  the  defendant. 

for  the  same  accordingly;  yet  that  he  would  not  take  or  pay  made  a  vaiua- 

for  them,  but  wholly  refused  and  neglected  so  to  do.     To  p^ie'a  th?fix- 

this  were  added  counts  for  fixtures  bargained  and  sold,  ^^  ^^  ^  ^^\ 

^  tain  sum,  and 

goods  sold  and  delivered,  and  the  usual  money  counts.        returned  the  in- 
The  defendant  pleaded  the  general  issue.  appraisement ^'^ 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  ?°»y  VT^^ 

ine  deiendant, 

hall,  at  the  last  Sittings  in  this  Term,  it  appeared  that  by  letter,  after- 

^,         1   •    ^•/»»  •  J  •     •  x»  i_      1       wards  requested 

the  plamtins  were  assignees  under  a  commission  oi  bank-  the  plaintiffs' 
nipt  issued  against  one  Croji,  who,  at  the  time  of  his  ^Zve'ZTx'^' 
bankruptcy,  was  possessed  of  a  beneficial  lease  of  premises  ^«'*«»  ^hich  was 

,  ••!_        done;  and,  on 

in  Oxford  Street,  where  he  carried  on  his  business,  that  the  following 

day,  the  defend* 
ant  wrote  the 
plaintiflEi  that  he  would  attend  at  the  house  and  pay  them  the  amount  of  the  fixtures,  as  settled  by 
the  appraisen.  The  first  and  last  letters  were  signed  by  the  defendant,  but  the  first  only  was 
stamped  :~H(f Ik/,  that  one  stamp  was  sufficient,  as  it  fell  within  the  proviso  in  the  statute  55  Geo. 
3,  c.  184,  Scbed.  part  1,  tit.  **  Agreement:** — held  also,  that,  taking  the  inventory,  appraisement, 
and  correspondence  together,  they  established  a  sufficient  memorandum  of  the  contract  to  satisfy  the 
tennf  of  the  statute  of  frauds. 
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^^^^  the  lease  was  mortgaged  to  the  executors  of  the  bank« 
rupt*8  late  brother,  and  was  disposed  of  under  an  order  of 
the  commissioners,  by  public  auction,  and  that  the  de- 
fendant became  the  purchaser;  that  there  was  a  quan- 
tity of  fixtures  on  the  premises  which  had  passed  to  the 
plaintiffs,  as  assignees ;  that,  after  the  sale  of  the  lease 
to  the  defendant,  a  verbal  application  was  made  to  him 
by  a  Mr.  Davies,  the  plaintiffs*  auctioneer,  to  take  them; 
tiiat  the  defendant  consented  to  do  so  at  a  valuation^ 
and  appointed  Mr.  Squibb,  o(  SaviUe  Bow,  as  his  valuer; 
thati  on  13th  December,  18S7,  being  a  short  time  after 
the  sale,  the  defendant  wrote  the  plaintiffs*  auctioneer  as 
follows: — 

"  Sir, — I  shall  feel  obliged  if  you  will  send  by  bearer 
the  key  of  No.  63,  Oxford  Street.  Mr.  Squibb  is  desirous 
of  taking  an  inventory  of  the  fixtures,  when  he  will  ap- 
point an  early  day  for  a  meeting.  I  am  your  obedient 
servant. 


tt 


Geo*  Perry. 
To  Mr.  Davies,  43,  WatUng  Street."" 


That,  on  the  18th  December  following,  Mr.  Squibb 
wrote  the  plaintiffs*  auctioneer  as  follows: — 

''  SaviUe  Row. 

''  Messrs.  Squibb  ^  Son  beg  to  acquaint  Mr.  Davies 
that  they  have  gone  over  the  fixtures  in  Oxford  Street, 
and  are  ready  to  meet  him  to  settle  the  amount,  and  beg 
an  appointment  for  that  purpose. 

"  To  Mr.  Davies" 

That,  ui  pursuance  of  this  letter,  Mr.  Squibb  and  Mr. 
Davies  met,  but  were  unable  to  agree  as  to  the  price 
of  the  fixtures ;  and  that  they  appointed  a  Mr.  Warliers, 
an  appraiser,  as  umpire ;  and,  on  the  8th  January,  1888^ 
inclosed  him  an  inventory  in  the  following  letter: — 

"  Sir — You  are  requested  to  value  the  fixtures  as  per 
inventory  (as  umpire).  The  inventory  to  be  sent  to  the 
BoU^n^Tun,  Fleet  Street,  on  Thursday  morning. 

"  Tuesday,  January  8th.*' 


IN  THB  NINTH  YEAR  OF  GEO.  lY.  377 

That  the  inventory  inclosed  was  thus  headed:—  1828. 

''  An  inventory  of  the  fixtures  on  the  premises  No.  63, 
Oxford  Street^  the  property  of  the  assignees  of  George 
Crqftt  a  bankrupt^  valued  to  Mr*  George  Perry  (the  de- 
fendant)." 

That  Warlters  valued  the  fixtures,  and  returned  the 
inventory  with  the  following  appraisement  on  the  proper 
stamp: — 

**  The  articles  mentioned  in  the  foregoing  inventory  are 
appraised  at  178^  16^.  6d.  by 

Thomas  Warlters,  Umpire. 
''  January  10th,  1828.** 

It  further  appeared,  that  a  correspondence  afterwards 
took  place  between  the  plaintiffs'  auctioneer  and  the  de* 
fendant,  in  which  the  latter  gave  the  former  notice  to  re-> 
move  the  fixtures ;  and  the  attorney  for  the  mortgagees 
having  served  a  like  notice  on  the  plaintiffs,  they  gave  up 
the  key  of  the  premises  to  him ;  and,  on  the  S5th  January, 
the  fixtures  were  removed  accordingly,  and  on  the  follow- 
ing day,  the  defendant  sent  a  notice  to  the  plaintiffs  and 
to  their  auctioneer,  as  follows: — 

"  I  hereby  give  you  notice,  that,  on  Monday  next,  I 
shall  attend  on  the  premises,  No.  63,  Oxford  Sireei,  at 
three  o'clock,  or  at  any  other  reasonable  time  or  place 
that  you  may  appoint,  and  will  then  pay  you  the  amount 
of  the  fixtures,  as  settled  by  the  appraisers,  on  your  giv- 
ing me  possession  thereof,  in  the  state  and  condition  they 
were  in  at  the  time  of  the  valuation,  agreeably  to  the  in- 
ventory taken  by  the  said  appraisers.  Dated  this  26th 
January,  1828.  George  Perry.'' 

On  the  above  correspondence  being  given  in  evidence, 
it  appeared  that  the  defendant's  letter  of  the  I3th  De* 
cember,  1827,  was  the  only  one  that  was  stamped;  when  it 
was  objected  for  him: — First,  that  the  subsequent  letters 
were  not  admissible; — and  Secondly,  that  there  was  no 
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]828.  sufficietit  agreement  in  writing,  or  memorandum  signed  by 
the  party  to  be  charged,  or  his  authorised  agent,  to  satisfy 
the  provbions  of  the  4th  section  of  the  statute  of  frauds, 
as  fixtures  cannot  be  considered  or  treated  as  goods  and 
chattels;  and  the  case  of  Colegravey*  Dias  Santos  (a) 
was  relied  on,  where  the  owner  of  a  freehold  house^  in 
which  there  were  various  fixtures,  sold  it  by  auction,  and 
nothing  was  said  about  the  fixtures,  and  a  conveyance  of 
the  house  was  executed  and  possession  given  to  the  pur- 
chaser, the  fixtures  still  remaining  in  the  house;  audit 
was  held,  that  they  passed  by  the  conveyance  of  the  free- 
hold, and  were  not  the  subject  of  an  action  of  trover. 
His  Lordship,  however,  was  strongly  inclined  to  think 
that  there  was  no  weight  in  either  of  the  objections,  and 
that,  taking  the  appraisement  and  correspondence  together, 
they  established  an  agreement  on  the  part  of  the  defend- 
ant to  take  the  fixtures  at  a  valuation,  and  that  the  umpire 
who  valued  them  must  be  considered  as  the  agent  of  both 
the  plaintiffs  and  defendant.  The  Jury  accordingly  found 
a  verdict  for  the  plaintiffs  for  the  amount  of  the  fixtures 
as  valued. 

Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted. — First,  the  letter  from  Squibb  ^  San 
to  DavieSf  the  plaintiffs'  auctioneer,  and  their  letter  to 
Warlters  to  value  the  fixtures,  as  well  as  the  subsequent 
correspondence  between  the  defendant  and  Davies,  were 
not  receivable  in  evidence,  as  they  were  not  stamped.  By 
the  statute  55  Geo.  3,  c.  184,  Sched.  Part  1,  tit.  "  Agree- 
ment ^^  a  stamp  of  1/.  is  imposed  on  an  agreement,  or  any 
minute  or  memorandum  of  an  agreement,  where  the  mat- 
ter thereof  shall  be  of  the  value  of  SO/,  or  upwards,  whe- 
ther  the  same  shall  be  only  evidence  of  a  contract,  or  obli- 
gatory upon  the  parties  from  its  being  a  written  instru- 

(a)  2  Bam.  &  Cress.  76;  5.  C.  3  Dow.  &  Ryl.  255. 
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ment,  together  with  every  schedule,  receipt,  or  other  mat-  1828. 
ter  put  or  indorsed  thereon,  or  annexed  thereto;  and,  al- 
though it  is  thereby  provided,  that,  "  where  divers  .letters 
shall  be  offered  in  evidence  to  prove  any  agreement  between 
the  parties  who  shall  have  written  such  letters,  it  shall  be 
sufficient  if  any  one  of  such  letters  shall  be  stamped  with  a 
duty  of  1/.  15s*;  yet  that  can  only  apply  to  a  correspon- 
dence between  two  parties,  viz.  the  one  making  the  origi- 
nal communication,  and  the  person  who  answers  it;  and 
here.  Dames  was  a  mere  auctioneer  or  agent  of  the  plain- 
tiffs, and  acted  on  their  behalf  as  assignees  of  the  bank- 
rupt.  Besides,  the  subsequent  correspondence  had  no 
reference  to  the  original  communication  made  by  the  de- 
fendant to  Davies,  which  was  clearly  not  sufficient  to 
bind  him,  within  the  meaning  of  the  statute  of  frauds. 
There  must  not  only  be  a  memorandum  in  writing,  sign- 
ed by  the  party  to  be  charged,  but  it  should  also  contain 
the  terms  of  the  contract,  and  the  price  agreed  on ;  and« 
according  to  the  case  of  Wain  v.  WarUers  (a),  which  has 
been  since  rocognized  and  acted  on  as  established  law,  the 
consideration  for  the  promise,  as  well  as  the  promise  itself, 
must  appear  upon  the  face  of  the  written  engagement. 
Although,  in  Saunderson  v.  Jackson  (6),  it  was  held, 
that  a  subsequent  letter,  written  and  signed  by  the  ven- 
dor, referring  to  or  recognizing  a  contract,  might  be 
connected  with  a  bill  of  parcels  already  delivered,  so  as 
to  make  a  sufficient  memorandum  of  the  contract  to  sa- 
tisfy the  statute;  yet,  in  Richards  v.  Porter  (c),  where 
ji.  sent  to  jB.  on  the  25th  January,  an  invoice  of  five 
pockets  of  hops,  and  delivered  them  to  a  carrier  to  be  con- 
veyed to  JB.,  and  in  the  invoice  A.  was  described  as  the 
seller,  and  B.  as  the  purchaser  of  the  hops;  and  B.  after- 
wards wrote  to  A.f  stating  that  the  hops  he  bought  of  him 
on  the  23rd  January  were  not  yet  arrived,  that  he  receiv- 
ed the  invoice,  that  the  last  hops  were  longer  on  the  road 

(a)  5  East,  10.        (6)  2  Bos.  &  Pul  238.        (c)  6  Barn.  &  Cress.  437. 
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1828,        than  they  ought  to  have  been,  and  that,  if  those  he  ordered 

"     "    "      last  did  not  arrive  in  a  few  days,  he  must  iret  some  else* 
Hemhiiio  ^  " 

where: — ^it  was  held,  that  the  invoice  and  letter,  taken  to- 
gether, did  not  constitute  a  note  in  writing  of  the  contract  to 
satisfy  the  statute.  The  letter  of  the  defendant  to  Dmie$9 
of  the  13th  December^  1827,  is  clearly  not  equivalent  to  an 
agreement  to  take  the  fixtures  at  a  valuation;  and,  even  if 
it  were,  it  would  be  impossible  to  ascertain  what  were  in«* 
eluded  in  the  inventory  without  resorting  to  parol  proofs 
Although,  in  Schneider  v.  Norris  (a),  it  was  held,  that  a 
letter  recognizing  an  invoice  or  bill  of  parcels,  is  such  eyi* 
dence  of  the  contract  as  to  take  a  case  out  of  the  mischief 
which  the  statute  was  intended  to  prevent;  yet  here,  none 
of  the  subsequent  correspondence  between  the  defendant 
and  Davies  had  reference  to  the  original  letter,  in  which  he 
only  stated  that  Squibb  was  desirous  of  taking  an  inventofjr. 
The  letters  by  Squibb  to  Davies  and  by  them  to  Warliers 
have  no  signatures,  nor  was  there  any  subsequent  autiiority 
by  the  defendant  recognizing  the  antecedent  agreement. 
The  cases  of  AUen  v.  BenneU  (6)  and  Jackson  v.  Lowe  (c)  are 
distinguishable  from  the  present,  as  there  the  subsequent 
letters  referred  expressly  to  the  (original  contract;  or  as  Mr. 
Justice  Park  said  in  the  latter  case  (d),  *'  the  notice  not 
only  states  the  terms  of  the  original  contract,  but  specifies 
the  quantity  and  quality  of  the  article  to  be  delivered,  aa 
well  as  the  price,  and  the  time  for  its  delivery."    . 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  either  of  these  objections.  It  b  only 
necessary  to  look  at  the  terms  of  the  contract  as  laid  in 
the  first  count  of  the  declaration,  and  see  whether  it  is  not 
supported  by  the  letters  and  other  documentary  evidence 
to  which  we  have  been  referred.    It  is  not  necessary  to 


(a)  2  Man.  &  Selw.  286.  Bing.  9. 

(6)  3  Taunt.  169.  (</)  ^  B.  Moore,  228. 

(c)  7  B.  Moore;  219;  S.  C.  1 
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dispute  the  authority  of  the  case  of  Wain  v.  Warlieri,  ^  1828. 
which  has  been  since  recognized  and  adopted;  but  I 
thought  at  Nisi  Prins,  and  I  still  retain  the  same  opinion, 
that  all  the  allegations  in  the  first  count  of  the  declaration 
were  proved  by  the  written  evidence,  with  the  exception 
of  the  agency  of  the  umpire  who  made  the  valuatiout  It 
is  quite  clear  that  he' might  have  been  appointed  by  parol; 
and,  when  appointed,  he  was  the  agent  of  both  parties. 
The  declaration  alleges,  that  the  defendant  promised  to 
take  the  fixtures  at  9  fair  appraisement ;  and  by  his  first 
letter  of  the  13th  December^  he  appointed  Squibb  as  his 
agent  to  value  them,  and  stated  to  the  plaintiffs'  auctioneer 
that  Squibb  was  desirous  of  taking  an  inventory.  In  conse- 
quence of  this  letter,  the  two  appraisers  afterwards  met, 
and,  as  they  could  not  agree  in  the  valuation,  they  appoint- 
ed an  umpire;  and,  although  this  appears  to  have  been  done 
without  consultihg  their  principals,  and  there  was  no  sig- 
nature to  the  request  made  to  Warliers  to  value  the  fix- 
tures, yet  the  inventory  was  inclosed  to  him,  and  the 
appraisement  was  duly  made.  But  it  appears  that  the 
defendant  refiised  to  take  the  fixtures  at  the  valuation  fix- 
ed by  the  umpire,  in  consequence  of  which,  they  were  re- 
moved at  the  request  of  the  attorney  of  the  mortgagees, 
who  had  a  primary  interest  in  the  lease;  but  after  the  re- 
moval,  the  defendant  played  a  trick  on  the  plaintiffs  and 
their  auctioneer,  by  giving  them  notice  that  he  was  ready 
to  pay  the  amount  of  the  fixtures  as  settled  by  the  ap- 
praisers. It  is,  therefore,  clear  that  the  defendant  lay  by, 
until,  by  the  removal  of  the  fixtures,  the  plaintiffs  were  pre- 
vented firom  performing  their  agreement ;  but  the  notice 
is  in  terms  an  admission  of  the  existence  of  the  original  con* 
tract  to  purchase  the  fixtures  at  the  price  to  be  fixed  by  the 
appraisers,  as  it  refers  to  the  valuation  settled  by  them. 
Taking,  therefore,  the  inventory,  appraisement,  and  cor- 
respondence together,  they  appear  to  me  to  establish  asuf« 
ficient  agreement  in  writing  on  the  part  of  the  defendant 
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1828.  to  take  t\te  fixtures  at  a  valuation,  and  also  to  amount  to  a 
sufficient  memorandum  to  satisfy  the  terms  of  the  sta* 
tute  of  frauds.  It  has  been  said,  that,  as  only  the  first 
letter  of  the  defendant  was  stamped,  the  subsequent  oor-^ 
respondence  was  not  receivable  in  evidence;  but  I  am  of 
opinion  that  it  was,  as  the  whole  of  it  may  be  considered 
as  part  of,  and  forming  one  entire  contract;  and  as  the 
first  letter  was  the  material  document,  and  was  properly 
stamped,  it  was  sufficient. 

Mr.  Justice  Park. — I  am  of  opinion  that  there  is  no 
ground  for  the  objection  with  respect  to  the  stamp,  as  it 
falls  expressly  within  the  proviso  in  the  statute  55  Geo»  3, 
that,  where  divers  letters  shall  be  offered  in  evidence  to 
prove  any  agreement  between  the  parties  who  shall  have 
written  such  letters,  it  is  sufficient  if  any  one  of  them  be 
stamped. — I  also  think  that  there  is  as  Uttle  groimd  for  the 
objection  that  has  been  rabed  as  to  the  statute  of  frauds, 
particularly  when  the  whole  of  the  transaction  is  looked 
at.  The  defendant  became  a  purchaser  of  fixtures  which 
belonged  to  a  bankrupt,  the  property  in  which  passed 
to  the  plaintiffs,  as  his  assignees,  and  Dames  was  their 
auctioneer  or  appraiser.  The  defendant  wrote  to  him  as 
such,  and  desired  him  to  send  the  key  of  the  house,  the 
lease  of  which  he  had  also  purchased,  and  stated  that 
Squibb f  the  defendant's  auctioneer  or  appraiser,  was  de- 
sirous of  taking  an  inventory  of  the  fixtures,  and  that  he 
would  appoint  an  early  day  for  a  meeting.  In  conse« 
quence  of  this,  Squibb  acquaints  Davies  that  he  has 
looked  over  the  fixtures,  and  that  he  was  ready  to  meet 
him  to  settle  the  amount.  Passing  by  the  valuation  by 
the  umpire,  the  defendant,  by  his  last  notice,  states  that 
he  was  ready  to  pay  the  amount  of  the  fixtures  a«  set* 
tied  by  the  appraisers.  That  appears  to  me  to  refer 
to  the  original  letter;  and,  as  both  were  signed  by  the 
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defendant)  it  was  sufficient  to  take  the  case  out  of  the         18^- 
operation  of  the  statute.  Hemmino 

V. 

Perry 

Mr.  Justice  Burrough. — This  case  will  not  at  all  trench 
upon  the  decision  in  Wain  v.  Warlters^  nor  the  subse- 
quent cases  in  which  that  case  has  been  recognized 
and  confirmed.  Although  it  has  been  held,  that  fixtures 
form  part  of,  and  pass  by  the  conveyance  of  the  freehold ; 
yet  that  is  not  so  according  to  the  general  understanding  of 
the  world.  It  is  evident  that  these  parties  intended  that 
they  should  not  be  included  in  the  sale  of  the  lease.  With 
respect  to  the  objection  as  to  the  non-admissibility  of  the  ^ 
subsequent  letters,  as  they  all  related  to  one  fact,  and  form- 
ed the  subject-matter  of  one  and  the  same  agreement,  I  am 
of  opinion  that  the  stamp  on  the  first  rendered  the  whole 
receivable  in  evidence. 

Mr.  Justice  Gaselee. — It  is  unnecessary  in  this  case 
to  disturb  the  decision  of  Wain  v.  WarUers,  or  the  sub- 
sequent cases  in  which  it  has  been  acted  upon.  I  at  first 
doubted  whether  this  case  did  not  fall  within  that  of 
Champion  v.  Plummer  (a),  where  it  was  held  that  a  note 
or  memorandum  in  writing  of  a  contract  for  the  sale  of 
goods,  signed  by  the  seller  only,  was  not  a  sufficient  me- 
morandum within  the  meaning  of  the  statute  of  frauds. 
But,  coupling  the  first  letter  of  the  defendant,  which  may 
be  considered  as  the  key  of  the  contract,  with  the  appraise- 
ment and  subsequent  notice  by  him,  it  appears  to  me  to  be 
enough  to  satisfy  the  terms  of  the  statute.  The  auc- 
tioneers, Davies  and  Squibbi  were  appointed  to  appraise 
and  value  the  fixtures,  the  one  acting  on  behalf  of  the 
plaintifis,  and  the  other  named  by  the  defendant  himself. 
They  accordingly  met,  and  as  they  could  not  agree  in  their 
valuation,  they  appointed  a  third  person  as  an  umpire ; 
and  it  must  be  assumed,  that  the  defendant  had  know- 

(a)  1  New  Rep.  252. 
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ledge  of  that  fact,  as  in  his  last  notice  he  stated  that  he 
was  ready  to  pay  the  amount  of  the  fixtures,  namely  the 
fixtures  belonging  to  the  plwitiffs,  as  settled  by  the  ap- 
praisers. It  appears  to  me  that  there  is  no  ground  for 
the  objection  as  to  the  stamp ;  and  there  was  no  irregu- 
larity in  making  the  inventory,  which  was  returned  to  the 
appraisers  by  the  umpire,  with  a  proper  appraisement 
stamp. 

Rule  refused. 


Wednesdayf 

Nov.  26th, 


DuvERGiBR  r.  Fellowes. 
[E.  T.  8  Geo.  4,  RoU  372.] 

J  HIS  was  an  action  of  debt  on  bond.  The  defendant 
craved  oyer  of  the  bond  and  condition,  which  were  set 
out  at  length.     By  the  former,  it  appeared,  that  the  bond 


To  tn  action  of 
debt  &a  bond, 
conditioned  for 
paying  the 
pUdntiff  the  sum 

of  10,000/.  up-  was  dated  on  the  ISthJuly,  1835,  and  by  which  Jean 

SSl^I^J^d**  Jacques  Saint  Marc^  Stamp  Brooksbank,  and   William 

PfJ^IJ^P"-  Dorset  Fellowes  (the  defendant),  became  jointly  and  se- 

iknutnd  aharaa,  verally  bound  to  the  plaintiflT,  in  the  sum  of  10,200/.   The 

was  to^o^oQ  condition  was  as  follows : — *'  Whereas  the  said  JecM  Joe- 

eoSinglto  a*^  9^^  5iif «<  Marc^  some  time  since  obtained  three  several 

proeeaa  for  which  letters  patent  for  the  distillation  of  potatoes;  and  whereas, 

been  granted:  the  Said  Jean  Jacqucs  Saint  Marc,  Stamp  Brooksbank, 

pieaded-^iat  ^^   William  Dorset  Fellowes^  are  now  engaged  in  co- 

^epatent  era-  partnership  together,  in  carrying  on  a  certain  distillery,  to 

that  if  the  pa- 
tentee should 
transfor  or  as- 
sign  the  bene- 
fit thereof  to  an  J 
number  of  per- 
sons exceeding 
Jhfe,  the  patent 
should  be  Toid; 
and  that  It  was 

intended  at  the  time  of  making  the  bond,  that  the  company  should  consist  of  more  than  five  per- 
sona and  to  be  formed  for  the  purpose  of  using  and  enjoying  the  privileges  of  the  patent,  and  of  the 
acting  as  a  corporate  body  and  dividing  the  benefit  of' the  patent  into  ten  ihousand  shares,  to  be 
transferrable  and  assignable,  without  any  charter  from  the  King;  and  that  it  was  corruptiy  and  ille- 
gally agreed  between  the  plaintiff  and  defendant  that  the  plaintiff  should  form  the  company  for  such 
purposes  as  in  the  plei  mentioned: — Held,  on  general  demurrer,  that  this  plea  was  good,  and  an 
answer  to  the  action. 


a  very  large  extent,  at  VauxhaU,  called  the  Belmont  Dis- 
tillery, according  to  the  system  and  method  of  distilling, 
for  the  use  and  exercise  of  which  the  said  several  letters 
patent  were  granted  to  the  said  Jean  Jacques  Saint  Marc: 
and  which  said  distillery  has  been  erected,  set  up,  and  es- 
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tablisbed,  on  certain  leasehold  hereditaments  and  premisesi  1^^' 
belonging  to  tfaem  the  said  Jean  Jacques  Saint  Marc,  duverqier 
Stamp  Brooksbank,  and  William  Dorset  Fellowesj  and 
whereas  the  said  Jean  Jacques  Saint  Marc,  Stamp 
Brooksbank,  and  William  Dorset  FeUowes,  have  it  in  con- 
templation to  dispose  of  their  shares  and  interest,  of,  in, 
and  to,  the  said  several  patents,  and  of,  in,  and  to,  the  dis- 
tillery, premises,  plant,  and  stock  in  trade  in  and  upon 
the  same,  and  to  part  with  the  same  to  a  company,  to 
be  formed  for  that  purpose.;  and  whereas  the  said  Jean 
Jacques  Saint  Marc,  Stamp  Brooksbank,  and  William 
Dorset  Fellowes,  have  applied  to^  and  requested  AimS 
Duvergier  (the  plaintiff)  to  exert  his  influence  amongst 
his  numerous  connexions  and  friends,  so  as  to  form  such 
company,  intended  to  be  called  '  The  Patent  Distillery 
Company,'  who  shall  appoint  directors  and  trustees  for 
the  conduct  and  management  of  the  said  concern ;  and  that 
such  directors  shall  issue  under  their  hands  and  seals,  ten 
thousand  shares,  of  the  value  of  501.  each  share ;  and  where- 
as the  said  Aim^  Duvergier  (the  plaintiff)  in  consequence 
of  bis  connexion  with  different  merchants,  brokers,  trad- 
ers^ and  others,  in  the  city  of  London,  hath  consented  and 
agreed  to  form  the  said  company,  to  be  called,  *  The  Pa* 
tent  Distillery  Company,'  among  his  own  immediate  con- 
nexions and  friends,  and  to  bring  such  persons  together, 
for  the  purpose  of  appointing  directors  and  trustees  for  the 
government  and  management  of  such  distillery  concern,  and 
to  procure  purchasers  for  nine  thousand  shares,  of  the  value 
of  50/,  each  share;  and  whereas  the  said  Jean  Jacques 
Saint  Marc,  Stamp  Brooksbank,  and  William  Dorset 
Felknoes,  in  order  to  induce  the  said  Aim4  Duvergier 
(the  plaintiff)  to  take  the  trouble  of  forming  such  com- 
pany, and  to  use  his  influence  amongstliis  connexions  and 
friends,  and  to  indemnify  him  from  the  charges  and  ex- 
penses that  he  may  be  put  unto  in  and  about  the  same, 
have  proposed  and  agreed,  as  soon  as  he,  or  his  executors 

VOL,  11.  c  c 
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)828.        or  administrators^  shall  have  effected  such  object,  and  pro- 

DuvERQiBR     cur^cl  purchasers  for  nine  thousand  of  such  SO/^shares,  and 

V-  obtained  for  such  company  the  first  call  upon  such  shares^ 

f  BLLOWBSb  g%        m  m  m 

of  5/.  each,  that  they,  the  said  Jean  Jacques  Saint  MarCf 
Stamp  Brooksbank,  and   William  Dorset  FeUaweSf  their 
heirs,  executors,  or  administrators,  or  some  or  one  of  them, 
shall  and  will  pay  to  the  said  Aim^  Duvergier,  his  execu- 
tors, administrators,  or  assigns,  the  full  sum  of  IO,OOOA 
sterling,  by  three  equal  payments  or  instalments,  of  3,333/. 
6s,  8</.,  vix.  the  sum  of  3,333/.  6s.  Sd.  so  soon  as  the  first  in- 
stalment on  such  nine  thousand  shares  shall  have  been  paid ; 
the  sum  of  3,333/.  6s,  8d*  so  soon  as  the  second  instalment 
on  the  same  shares  shall  have  been  paid ;  and  the  remaining 
sum  of  3,333/.  6^.  8</.,  so  soon  as  the  third  instalment  on 
the  same  shares  shall  have  been  paid : — Now,  thereforci 
the  condition  of  the  above-written  bond  or  obligation  is 
such,  that,  if  ihe  above  bounden  Jean  Jacques  Saint  Marc, 
Stamp  Brooksbankf  and  William  Dorset  Fellowes,  their 
executors,  or  administrators,  or  any  or  either  of  them,  do 
and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  ^jm^  Dtiperjfier,  his  executors,  administra- 
tors, or  assigns,  the  full  sum  of  10,000/.,  of  lawful  money 
of  Great  Britain,  in  manner  following,  that  is  to  say:  the 
sum  of  3,333/.  6s*  8</.,  part  thereof,  on  the  said  AimS  Du" 
vergier,  his  executors,  or  administrators,  forming  the  said 
before-mentioned  company,  and  procuring  purchasers  for 
such  nine  thousand  shares,  and  payment  of  the  first  instal- 
ment or  call  thereon ;  the  further  sum  of  3,333/.  6s.  Hd.,  on 
the  second  instalment  on  such  shares  having  been  paid ;  and 
the  remaining  sum  of  3,333/.  6s.  Sd.  on  the  third  instal- 
ment on  the  same  shares  having  been  paid :  then,  the  above- 
written  obligation  to  be  void  and  of  no  effect,  or  else  to 
be  and  remain  in  full  force  and  virtue/* 

The  defendant  pleaded.  First — non  est  factum.  Se- 
condly— That,  as  to  the  said  sum  of  3|3d3/.  6s.  8</.,  part 
of  the  said  sum  of  10,000/.,  in  the  condition  of  the  bond 
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first  mentioned,  the  plaintiff  had  not,  at  any  time  since  the         1828. 
making  of  the  said  bond,  hitherto,  formed  the  said  compa-     j/"^"^" 
ny  in  the  condition  mentioned,  and  procured  purchasers  for  v. 

such  nine  thousand  shares  therein  mentioned,  and  payment 
of  the  first  instalment  or  call  thereon,  according  to  the  true 
intent  and  meaning  of  the  said  condition,  but  had  wholly 
omitted  and  neglected  so  to  do ;  and  as  to  the  said  further 
sum  of  tifSSSL  6s,  8d.  in  the  said  condition  mentioned^ 
that  the  said  second  instalment  of  such  shares  in  the  said 

m 

condition  mentioned,  had  not,  at  any  time  since  the  mak- 
ing of  the  bond,  hitherto,  been  paid  according  to  the  true 
intent  and  meaning  of  the  said  condition,  but  the  same  and 
erery  part  thereof,  was  still  unpaid :  and  as  to  the  remain- 
ing sum  of  3,3332.  6s.  8d.  in  the  said  condition  mentionedi 
that  the  said  third  instalment  on  the  same  shares  in  the 
said  condition  mentioned,  had  not,  at  any  time  since  the 
making  of  the  bond,  hitherto,  been  paid  according  to  thd 
true  intent  and  meaning  of  the  said  condition;  but  the 
same  and  every  part  thereof  was  still  unpaid* 

Thirdly — That  the  plaintiff  had  not,  at  any  time  since 
^e  i—lring  of  the  bond,  formed  the  company  in  the  con- 
dition mentioned. 

Fourthly — That  the  plaintiff  had  not,  al  any  time  since 
the  making  of  the  bond,  hitherto,  procured  purchaaera 
for  such  nine  thousand  shares  as  in  the  said  condition 
were  mentioned. 

Fifthly — That  the  plaintiff  ought  not  to  have  or  main- 
tain his  action  against  the  defendant,  because  he  said  that 
certain  of  the  said  several  letters  patent,  in  the  said  condi- 
tion of  the  said  supposed  writing  obligatory  mentioned,  were 
letters  patent  of  our  sovereign  Lord  the  now  King,  under 
the  great  seal  of  the  united  kingdom  of  Great  Britain  and 
Ireland^  bearing  date  at  Westminster ^  on  a  certain  day,  to 
wit,  the  20th  March,  in  the  Jljih  year  of  the  reign  of  our 
Lord  the  King,  whereby — after  reciting  (amongst  other 
things)  that  the  said  Jean  Jacques  Saint  Marc  had,  by. 

c  c2 
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1826.        his  petition,  humbly  repreBented  unto  our  said  Lord  the 

D  VER  IB      ^''^S'  that,  in  consequence  of  communications  made  to 

V*  him  by  certain  foreigners  residing  abroad,  and  discoveries 

Fellowes*  ^  «» 

by  himself,  he  was  in  possession  of  an  invention  of  improve- 
ments in  the  process  of  an  apparatus  for  distilling— our 
said  Lord  the  King  gave  and  granted  unto  the  said  Jean 
Jacques  Saint  Marc,  his  executors,  administrators,  and  as- 
signs, his  especial  license,  full  power,  sole  privilege  and  au- 
thority, that  he  the  said  Jean  Jacques  Saint  Marc,  his  ex- 
ecutors, administrators,  and  assigns,  and  every  of  them,  by 
himself,  and  themselves,  or  by  his  and  their  deputy  or  de- 
puties, servants  or  agents,  or  such  others  as  he  the  said 
Jean  Jacques  Saint  Marc,  his  executors,  administrators, 
or  assigns,  should  at  any  time  agree  with,  and  no  other, 
from  time  to  time  and  at  all  times  thereafter,  during  the 
term  of  years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend,  the  said  invention  within 
that  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland  called  England,  our  said  Lord  the  King's  domin- 
ion of  Wales,  and  town  of  Berwick-upon-Tweed,  in  such 
manner  as  to  him  the  said  Jean  Jacques  Saint  Marc,  his 
executors,  administrators,  and  assigns,  or  any  of  them, 
should  in  his  or  their  discretion  seem  meet ;  and  that  the 
said  Jean  Jacques  Saint  Marc,  his  executors,  administra- 
tors, and  assigns,  should  and  lawfully  might  have  and  en* 
joy  the  whole  profit,  benefit,  commodity,  and  advantage 
from  time  to  time  coming,  growing,  accruing,  and  arising, 
by  reason  of  the  said  invention,  for  and  during  the  term  of 
years  therein  mentioned;  to  have,  hold,  exercise,  and  en- 
joy, the  said  license,  powers,  privileges,  and  advantages, 
thereinbefore  granted,  or  mentioned  to  be  granted,  unto 
the  said  Jean  Jacques  Saint  Marc,  for  and  during,  and 
unto  the  full  end  and  term  oi fourteen  years,  from  the  date 
of  the  said  last-mentioned  letters  patent  next  and  imme- 
.diately  ensuing,  and  fully  to  be  complete  and  ended,  ac- 
cording to  the  statute  in  such  case  made  and  provided : 
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tad  it  was  by  the  said  letters  patent  provided,  and  the        1838. 
same  were  declared  to  be  upon  the  express  condition,  that^     duvbboier 
if  the  said  Jean  Jacques  Saint  Marc,  his  esecutors,  or  v- 

,   ,  -  Fellowes. 

administrators,  or  any  person  or  persons  who  should  or 
might  at  any  time  or  times  thereafter,  during  the  contin- 
uance of  that  grant,  have  or  claim  any  right,  title,  or  in- 
terest, in  law  or  equity,  of,  in,  or  to,  the  power,  privilege^ 
and  authority,  of  the  sole  use  and  benefit  of  the  said  in« 
▼ention  thereby  granted,  should  make  any  transfer  or  as*> 
signment,  or  any  pretended  transfer  or  assignment,  of  the 
said  liberty  and  privilege,  or  any  share  or  shares  of  the 
benefit  or  profit  thereof,  or  should  declare  any  trust  there- 
of, to  or  for  any  number  of  persons  exceeding  the  number 
of  Jive,  or  should  open,  or  cause  to  be  opened,  any  book  or 
books  for  public  subscription  to  be  made  by  any  number 
of  persons  exceeding  the  number  of  five,  in  order  to  the 
raising  any  sum  or  sums  of  money  under  pretence  of  car- 
rying on  the  said  liberty  or  privilege  thereby  granted,  or 
should,  by  him  or  themselves,  or  his  or  their  agents  or 
servants,  receive  any  sum  or  sums  of  money  whatsoever, 
of  any  number  of  persons  exceeding  in  the  whole  the  num- 
ber of  five,  for  such  or  the  like  intents  or  purposes,  or 
should  presume  to  act  as  a  corporate  body,  or  should  di- 
vide the  benefit  of  the  said  last-mentioned  letters  patent, 
with  the  liberties  and  privileges  thereby  granted,  into  any 
number  of  shares  exceeding  the  number  of  five,  or  should 
commit  or  do,  or  procure  to  be  committed  or  done,  any 
act,  matter,  or  thing,  whatsoever,  during  such  time  as  suck 
person  or  persons  should  have  any  right  or  title,  either  in 
law  or  equity,  in  or  to  the  same  premises,  which  would  be 
contrary  to  the  true  intent  and  meaning  of  a  certain  act  of 
Parliament,  made  in  the  sixth  year  of  the  reign  of  the  late 
King,  George  the  First  (a),  intituled :  ^'  An  act  for  better 
securing  certain  powers   and  privileges  intended  to  be 

(o)  6  CJco.  1,  c.  18, 


390  CASES  IN  MICHAELMAS  TERM^ 

1828.        granted  by  his  Majesty,  by  two  charters,  for  assurance  of 
/     '^"^      ships  and  merchandizes  at  sea,  and  for  lending  money  up- 
V.  on  bottomry;  and  for  restraining  several  extravagant  and 

*''     unwarrantable  practices  therein  mentioned :"  or,  in  case 
the  said  power,  privilege,  or  authority,  should,  at  any  time 
thereafter,  become  vested  in,  or  in  trust  for,  more  than 
the  number  office  persons,  or  their  representatives,  at  any 
one  time,  reckoning  executors  or  administrators  as  and 
for  the  single  person  whom  they  represent,  as  to  such  in« 
terest  as  they  were  or  should  be  entitled  to  in  right  of  such 
their  testator  or  intestate — that  then,  and  in  any  of  the 
said  cases,  those  letters  patent,  and  all  liberties  and  ad- 
vantages whatsoever  thereby  granted,  should  wholly  cease 
and  become  void,  any  thing  thereinbefore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding:"  as  by  the 
said  letters  patent,  which  said  letters  patent  the  defendant 
brought  into  Court,  might  more  fully  appear.     And  the 
defendant  further  said,  that  others  of  the  said  letters  pa- 
tent in  the  condition  of  the  said  writing  obligatory  men- 
tioned, were  and  are  certain  letters  patent  of  our  said  Lord 
the  King,  under  the  seal  of  our  said  Lord  the  King,  ap- 
pointed by  the  treaty  of  union  to  be  used  instead  of  the 
grand  seal  of  Scotland,  bearing  date  on  a  certain  day,  to 
wit,  the  26th  February,  in  the  Jifih  year  aforesaid :  by 
which  last-mentioned  letters  patent,  our  said  Lord  the 
King  gave  and  granted  to  the  said  Jean  Jacques  Saini 
Marc,  his  executors,  administrators,  and  assigns,  his  spe- 
cial license,  fiill  power,  sole  privilege  and  authority,  that 
the  said  Jean  Jacques  Saini  Marc,  his  executors,  admin- 
istrators, and  assigns,  by  themselves  or  such  other  persons 
as  he  or  they  might  appoint  or  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  thereafter,  during  the 
term  of  years  in  the  said  last  mentioned  letters  patent  ex- 
pressed, might  lawfully  make,  use,  exercise,  and  vend,  any 
invention  therein  mentioned,  of  improvements  in  the  pro- 
cess of  and  apparatus  for  distilling,  within  that  part  of  the 
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united  kingdom  of  Great  Britain  and  Ireland  called  Scot*         1828. 
land,  in  such  manner  as  to  the  said  JeanJacques  Saint  MarCf     ^^  ^  rqier 
his  executors,  administrators,  and  assigns,  or  any  of  them,  o* 

should  in  his  discretion  seem  meet.  [Here,  the  term  of 
fourteen  years  for  which  the  Scotch  patent  was  granted, 
and  the  proviso  therein  contained,  were  set  out  in  totidem 
verbis  as  in  the  English  patent].  And  the  defendant  fur- 
ther said,  that  the  said  several  terms  of  fourteen  years  each 
in  the  said  letters  patent  mentioned,  at  the  time  of  the  mak- 
ing of  the  said  supposed  writing  obligatory,  were  and  yet  are 
unexpired ;  and  that  the  said  company  in  the  said  condi- 
tion of  the  said  supposed  writing  obligatory  mentioned,  was 
meant  and  intended  by  the  said  Jean  Jacques  Saint  Marc, 
the  said  plaintiff,  and  the  said  defendant,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  to  consist 
of  more  than  Jive  persons,  to  wit,  ten  thousand  persons, 
and  to  be  formed  for  the  purposes  (amongst  other  things) 
of  using,  exercising,  and  enjoying  the  said  exclusive  liber- 
ties and  privileges  in  the  said  two  several  letters  patent 
in  the  said  condition  and  in  this  plea  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  num- 
ber otjive,  in  that  part  of  the  united  kingdom  called  Eng- 
land, and  in  that  part  thereof  caQed  Scotland,  respectively, 
under  colour  of  the  said  letters  patent,  respectively,  to  wit, 
at  &c. :  and  so  the  defendant  said  that  the  supposed  writ- 
ing obligatory  was  and  is  void  in  law :  and  this,  &c.,  where- 
fore &c. 

Sixthly — Actionem  non,  ^c,  because  certain  of  the  said 
several  letters  patent  in  the  said  condition  of  the  said  sup- 
posed writing  obligatory  mentioned,  were  letters  patent  of 
our  sovereign  Lord  the  now  King,  under  the  great  seal 
of  the  united  kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster,  on  a  certain  day,  to  wit,  the 
20th  March,  in  the^M  year  of  the  reign  of  our  said  Lord 
the  King,  containing  therein  the  like  matters  and  things, 
and  the  like  proviso,  and  to  the  same  effect,  as  the  said  let- 
ters patent  in  the  said  fifth  plea  first  mentioned;  as  by  the 
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^J^28^  said  letters  patent,  which  the  defendant  produced  to  the 
DuvERoiBR  Court,  might  more  fully  appear:  and  the  defendant  fut^ 
„    V*  ther  said,  that  the  said  term  of  fourteen  years  in  the  said 

FBLLOWE8.         1  .  ,  , 

last-mentioned  letters  patent  mentioned,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  was  and 
yet  is  unexpired,  and  that  the  said  company  in  the  said 
condition  of  the  said  supposed  writing  obligatory  mention- 
ed, was,  at  the  time  of  the  making  thereof,  intended  by  the 
plaintiff  and  defendant  to  consist  of  more  than  five  per- 
sons, to  wit,  ten  thousand  persons,  and  to  be  formed  for 
the  purpose  (amongst  other  things)  of  using,  exercising, 
and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  last-mentioned  letters  patent  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  num- 
ber of five^  in  that  part  of  the  united  kingdom  called  Eng- 
landf  under  colour  of  the  said  last-mentioned  letters  pa- 
tent: By  means  of  which  premises  in  this  plea  mentioned, 
the  supposed  writing  obligatory  was  and  is  wholly  void : 
and  this  &c.,  wherefore  &c. 

Seventhly,  and  Lastly — Actionem  iton,  ^c,  because  cer- 
tain of  the  said  several  letters  patent  in  the  said  condition  of 
the  said  supposed  writing  obligatory  mentioned,  were  letters 
patent  of  our  sovereign  Lord  the  now  King,  under  the 
great  seal  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Westminster ^  on  a  certain  day,  to 
wit,  the  SOth  March,  in  the  fifth  year  of  the  reign  of  our 
said  Lord  the  King,  containing  therein  the  like  matters 
and  things,  and  the  like  proviso,  and  to  the  same  effect, 
as  the  said  letters  patent  in  the  said  fifth  plea  first  men- 
tioned ;  as  by  the  said  last-mentioned  letters  patent,  which 
the  defendant  produced  to  the  Court,  might  more  fully 
appear:  and  the  defendant  further  said  that  the  said  term 
of  fourteen  years  in  the  said  last-mentioned  letters  patent 
mentioned,  at  the  time  of  the  making  of  the  said  supposed 
writing  obligatory,  was,  and  yet  is,  unexpired ;  and  that 
the  said  company  in  the  said  condition  of  the  said  suppos- 
ed writing  obligatory  mentioned,  was,  by  the  said  Jean 
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Jacques  Saint  Marc,  the  said  Stamp  Brooksbank,  the  said         1828. 
defendant^  and  the  said  plaintiff,  intended,  at  the  time  of     ^^^^  ^^^^^ 
the  making  of  the  said  supposed  writing  obligatory^  to  «• 

consist  of  more  than  five  persons,  and  to  be  formed  for 
the  purpose  (amongst  other  things)  of  using,  exercising, 
and  enjoying  the  said  exclusive  liberties  and  privileges  in 
the  said  last-mentioned  letters  patent  mentioned,  for  the 
use  and  benefit  of  the  said  persons  so  exceeding  the  num- 
ber oijivet  in  that  part  of  the  united  kingdom  called  Eng- 
land,  under  colour  of  the  said  letters  patent,  and  of  the 
acting  as  a  corporate  body,  and  dividing  the  benefit  of  the 
said  last-mentioned  letters  patent,  and  the  liberties  and 
privileges  thereby  granted,  into  divers  shared  exceeding 
the  number  of  Jive,  to  wit,  ten  thousand,  to  be  ttansfera* 
hie  and  assignable,  without  any  charter  from  our  Lord  the 
King;  and  that,  before  the  time  of  the  making  of  the  said 
supposed  writing  obligatory,  to  wit,  on  &c.,  at  &c.,  afore- 
said, it  was  corruptly  and  illegally  agreedhy  and  between 
the  plaintiff  and  the  said  Jean  Jacques  Saint  Marc,  the 
said  Stamp  Brooksbank,  and  the  said  defendant,  that  the 
said  plaintiff  should  form  such  company  as  in  this  plea 
mentioned,  for  the  purposes  in  this  plea  mentioned,  and 
should  sell  and  dispose  of  divers,  to  wit,  nine  thousand  of 
such  shares,  as  in  this  plea  mentioned,  being  the  shares 
in  the  said  condition  of  the  said  supposed  writing  obliga- 
tory mentioned ;  and  should  cause  divers  large  sums  of  mo- 
ney to  be  subscribed  by  public  subscription,  by  numbers 
of  persons  exceeding^f?^,  to  wit,  nine  thousand  "persons,  in 
order  to  the  raising  a  large  sum  of  money,  to  wit,  450,000/. 
under  pretence  of  carrying  on  the  said  liberty  or  privilege 
(amongst  other  things)  by  the  said  letters  patent  granted; 
such  money  to  be  in  part  received  by  the  said  Jean  Jacques 
Saint  Marc,  Stamp  Brooksbank,  and  the  said  defend- 
ant, for  the  purpose  of  carrying  on  the  said  liberty  and 
privilege  for  the  benefit  of  the  said  last-mentioned  persons 
so  exceeding^r^  (amongst  others);  and  that  the  said  Jean 
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1828.         Jacques  Saint  Marc^  the  said  Stamp  Brooksbant,  and  the 
"    ^  said  defendant,  should,  in  consideration  thereof,  pay  to 

9.  the  said  plaintiff  the  sum  of  10,000/.  of  lawful  &c.,  in  the 

manner  in  the  said  condition  of  the  said  supposed  writing 
obligatory  mentioned;  and  that,  for  securing  the  payment 
of  the  said  sum  of  10,000/.,  the  defendant  should  make  and 
seal,  and  as  his  own  act  and  deed  deliver,  to  the  plaintiff,  a 
writing  obligatory  in  the  penal  sum  of  10,800/.,  conditioned 
for  the  payment  of  the  said  sum  of  10,000/.  in  manner 
aforesaid: — and  the  defendant  further  said,  that,  in  pursu- 
ance of  the  said  corrupt  and  unlawful  agreement,  the  de- 
fendant afterwards,  to  wit,  on  &c«  last  aforesaid,  at  &c« 
aforesaid,  made  and  sealed,  and  as  his  deed  delivered,  the 
said  supposed  writing  obligatory  in  the  said  declaration 
mentioned,  and  the  plaintiff  then  and  there  accepted  and 
received  the  same  of  and  from  the  defendant,  upon  the 
said  corrupt  and  unlawful  agreement:  by  means  of  which 
premises  in  this  plea  mentioned,  the  said  supposed  writing 
obligatory  was  and  is  wholly  void:  and  this  &c.j  where- 
fore &c. 

The  plaintiff  added  a  similiter  to  the  Jirst  plea,  re- 
plied to  the  second i  third,  and  fourth,  and  demurred  ge- 
nerally to  the^/ihg  sixth,  and  last. 

The  defendant  rejoined,  taking  issue  on  the  plaintiff's 
replication  to  the  second,  third,  and  fourth  pleas;  and 
joined  in  demurrer  to  the  three  last. 

The  demurrer  came  on  for  argument  on  a  former  day  in 
this  term,  when — 

Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — The 
first  point  raised  by  the  seventh  plea,  which  embraces  and 
incorporates  all  the  material  matters  contained  in  the  Jiflth 
and  sixth,  is,  whether  or  not  the  parties  mentioned  in  the 
bond  intended,  among  other  acts,  to  form  a  company 
which  should  act  as  a  corporate  body,  and  have  transfer- 
able shares,  without  the  sanction  of  a  charter  from  the 
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Crown,     The  company  the  plaintiff  proposed  to  form,  was         1829. 
a  condition  precedent  to  any  claim  for  remuneration!  and     duybroibr 
was  to  be  under  the  guidance  of  directors.    The  plain-  «• 

tiff  was  merely  to  bring  persons  together,  for  the  purpose 
of  appointing  directors  and  trustees  for  the  government  of 
the  concern,  and  to  procure  purchasers  for  shares.    The 
company  was  not  to  be  raised  on  any  regulations  or  stipu- 
lations previously  agreed  upon;  and  it  does  not  appear 
that  the  assent  of  the  subscribers  was  required  to  any  act 
but  the  making  of  the  purchase.    No  arrangement  was  en- 
tered into  as  to  whether  the  company  should  act  by  charter 
or  not,  nor  was  there  any  previous  stipulation  to  that  effect. 
But  it  is  alleged  in  the  seventh  plea,  that  the  company  in- 
tended to  act  as  a  corporate  body,  and  that  it  should  have 
transferable  shares,  without  a  charter.     That  allegation, 
therefore,  embraces  two  questions,^r«/,  whether  the  com- 
pany were  to  act  as  a  corporate  body;  and  secondly,  whe- 
ther the  capital  or  benefit  to  be  derived  from  the  concern, 
was  to  be  divided  into  transferable  shares,  without  a  char- 
ter.    There  is  no  allegation  in  the  plea,  as  to  the  intent 
or  meaning  of  the  parties;  and  although  the  introductory 
part  refers  to  their  intention  to  act  as  a  corporate  body, 
and  divide  the  benefit  of  the  patent  into  transferable  and 
assignable  shares,  without  any  charter  from  the  King,  yet 
no  agreement  to  that  effect  is  stated  or  shown.     The  mere 
allegation  of  intention  is  not  sufficient  to  shew  that  the  bond 
was  void ;  for  it  is  not  to  be  assumed  that  an  intent  to 
commit  an  illegal  act  must  necessarily  be  followed  by  ac- 
tual commission.      Whether  the  parties  intended  to  act 
as  a  corporate  body,  is  a  question  of  law,  to  be  deduc- 
ed from  certain  facts,  which  should  have  been  set  forth 
in  the  plea.    Although  individuals  may  assume  to  take 
upon  themselves  to  act  as  a  corporation,  yet  no  offence 
can  be  committed  until  they  actually  do  so.    There  is 
a  wide  distinction  between  persons  claiming  to  act  as  a 
corporate  body,  and  persons  usurping  corporate  offices. 
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1828.        A  quo  warranto  will  lie  against  a  person  assuming  to  ac€ 

DuvERGiER     ^  *  public  officer;  but  it  will  not  where  a  private  right  is 

«•  only  in  question*     In  the  case  of  The  King  v.  Cann  {a), 

FeLLOWES.  -,,,.  1  i»j 

a  quo  warranto  for  holding  a  court  leet  was  refused: 
and  it  was  alleged  in  argument,  that  it  had  always  been 
refused  in  the  case  of  warrens  (6);  and  the  Court  said, 
that  the  matter  might  very  properly  be  tried  in  a  civil  ac- 
tion. Where  individuals  merely  assume  to  act  as  a  cor- 
poration in  a  private  matter,  the  only  consequence  is,  that 
their  acts  are  void;  and  here,  the  parties  merely  intended 
to  carry  on  a  trade,  which  in  strictness  must  be  considered 
as  a  private  concern ;  nor  could  it  be  of  any  detriment  to 
the  public,  nor  in  fact  to  any  individual,  neither  was  it  an 
usurpation  on  the  prerogative  of  the  crown.  It  cannot  be 
presumed  from  a  mere  general  allegation  of  intent,  that 
the  parties  meant  to  act  illegally.  The  bond  upon  the 
face  of  it  discloses  no  illegality,  and  it  might  have  been  in- 
tended that  the  shares  should  be  assigned  under  an  act  of 
Parliament  to  be  procured  for  the  purpose,  or  under  a 
charter  with  the  sanction  of  the  crown.  At  all  events,  it 
must  be  assumed,  that  the  parties  intended  to  act  by  legal 
means,  unless  the  contrary  be  shewn.  The  allegation 
that  the  company  intended  to  act  as  a  corporation,  raises 
a  mixed  question  of  law  and  of  fact,  and  offers  matters  to 
be  tried  by  a  Jury.  The  shares  in  the  patent  were  trans- 
ferable without  the  aid  of  a  charter;  they  might  be  as- 
signed to  any  number  of  persons  the  grantees  might  think 
fit,  and  they  could  not  be  excluded  from  any  legal  means 
by  which  that  object  might  be  effected;  but  the  parties 
might  intend  to  become  a  corporation,  by  procuring  an 
act  of  Parliament  for  the  purpose.  The  statute  6  Geo,  l,c. 
18,  recognizes  the  ordinary  modes  by  which  public  com- 


(a)  Andrews,  15.  lhhots(nCs  case,  Gas.  temp.  Hard- 

en) See  the  King  v.  Lotother,  2      wicke,  261. 
Ld.  Raym.  1409;  S.  C.  1  Str.  037; 
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panics  are  legalized,  namely,  by  charter  and  by  statute;         1828. 
and  here,  the  plaintiff  was  not  a  member  of  the  company,     duveroibr 
and  there  was  nothing  to  prevent  him  from  procuring  a  v, 

charter,  or,  at  all  events,  it  might  have  been  his  intention 
that  the  company  should  be  legalized  by  an  act  of  Parlia- 
ment; and,  as  he  might  have  had  recourse  to  that  measurei 
it  is  not  for  the  defendant  to  object  that  he  did  not  obtain 
it.     In  Haines  v.  Busk  (a),  it  was  held  to  be  no  answer  to 
an  action  by  a  broker  for  commission  for  procuring  freight, 
that  the  charter-party  procured  was  such,  that,  if  the  char- 
terer failed  to  obtain  certain  licenses,  the  voyage  would  be 
illegal;  and  Lord  Chief  Justice  Gibbs  said,  **  that  if  the 
licenses  had  not  been  procured,  it  was  not  the  fault  of  the 
innocent  plaintiff,  but  of  the  criminal  defendant,  and,  there- 
fore, that  he  should  not  take  advantage  of  the  want  of 
them."     Here,  the  defendant  should  have  shewn  what  the 
intended  acts  were,  in  order  that  the  Court  might  judge 
whether  they  were  peculiar  to  a  corporate  body  or  not; 
and^  if  the  procuring  a  statute  were  contemplated  in  the 
first  instance,  there  is  nothing  to  shew  that  the  proposed 
acts  were  illegal.     There  is  nothing  to  prevent  a  company 
from  transferring  and  assigning  shares  without  a  charter 
ft'om  the  crown,  nor  is  it  in  itself  unlawful;  if  it  were,  part- 
ners in  banking-houses  who  might  so  do,  would  render 
their  firms  illegal  associations.     The  statute  6  Geo.  1  was 
passed  to  remedy  an  existing  evil;  and,  in  the  case  of  the 
King  V.  Webb  (A),  it  was  decided,  that  the  mere  creation  of 
transferable  shares  did  not  render  a  concern  illegal.    There, 
a  great  number  of  persons  covenanted  by  a  deed  of  co- 
partnership to  raise  a  large  capital  by  small  subscriptions, 
in  shares;  but  it  was  held,  that,  as  the  shares  were  not 
generally  transferable  at  the  mere  unrestricted  option  of 
the  holders,  but  to  a  certain  extent  only,  it  did  not  amount 
to  the  raising  or  pretending  to  raise  transferable  stock, 

(a)  5  Taunt.  521 ;  5.  C.  1  Marsh.  191 .  (6)  H  East,  406. 
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1828.         which  was  one  of  the  nuisances  prohibited  by  the  statute; 
DovERoiER     *"*^  here,  it  is  not  averred  that  the  shares  of  the  company 
V.  were  to  be  transferable  as  matter  of  right,  or  without  any 

limitation  or  restriction.  In  Prati  v.  Hutchinson  (a),  it 
was  held  to  be  no  objection  upon  the  statute,  to  articles 
of  agreementi  whereby  fifty  persons  agreed  to  raise  two 
hundred  shares  at  210L  each,  by  small  monthly  subscrip- 
tions^ for  building  houses  for  each  other,  every  holder  pay- 
ing  interest  on  his  shares  till  paid  up ;  with  a  stipulation  for 
the  members  to  employ  certain  tradesmen  only  in  the  build* 
ing,  with  power  to  each  member  to  sell  his  shares  and 
transfer  them  in  the  books  of  the  society,  provided  ihai 
thepurcluiser  should  be  approved  at  a  meeting  of  the  society, 
and  should,  on  his  admission,  become  a  party  to  the  origi- 
nal articles;  for  there  is  nothing  illegal  per  se  in  the  ge- 
neral object,  or  in  the  mode  of  executing  it;  nor  is  such  a 
limited  power  of  transferring  the  shares  a  raising  of  trans- 
ferable stock  within  the  mischief  of  the  act.  In  the  case 
of  a  partnership,  the  sheriff  may  seize  under  an  execution, 
and  sell,  a  share  of  one  of  the  partners.  So,  in  the  case 
of  a  bankruptcy,  the  commission  transfers  the  pvofwrly  of 
a  bankrupt  to  his  assigneesy  who  may  carry  on  his  trade* 
At  all  events, a  partner  may  assign  all  his  interest,  although 
it  may  depend  on  the  terms  of  the  partnership  deed,  whe- 
ther the  assignee  should  carry  on  business  with  the  others 
or  not.  The  cases  of  Smith  v.  Stokes  (6),  and  Smith  r. 
OrieU  (e),  are  decisive  to  shew,  that,  under  a  separate  com- 
mission against  one  partner  of  a  firm,  the  assignees  take  all 
the  separate  property,  and  all  the  bankrupt's  interest  in 
the  joint  property:  and  that  they  are  tenants  in  common, 
from  the  time  of  the  act  of  bankruptcy,  with  the  solvent 
partner.  Although  the  agreeing  to  transfer  shares  might 
be  imprudent,  it  does  not  follow  that  it  would  be  illegal; 

(a)  15  East,  511.  {h)\  East,  363.  (c)  Ibid.  36S. 
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and,  though  in  Josephs  v.  Pebrer  (a) — where  an  associa-'         1828. 
tion,  calling  themselves  the  "  Equitable  Loan  Bank  Com-     ^  ^  " 
pany/'  professed  to  have  a  capital  in  shares^  which  shares  v. 

were  to  be  transferable  without  any  restriction,  and  the  « 
holders  were  to  be  subject  to  such  regulations  as  might  be 
contained  m  any  act  of  Parliament  passed  for  the  govern- 
ment of  the  society^  and  in  the  mean  time  to  such  regula- 
tions as  might  be  made  by  a  committee  of  management, 
and  no  evidence  was  given  as  to  the  particular  objects  or 
tendency  of  the  company — ^it  was  held,  that  the  company 
was  to  be  considered  illegal,  and  within  the  operation  of 
the  6  Geo.  I,  as  having  transferable  shares,  and  affecting 
to  act  as  a  body  corporate,  without  authority  by  charter  or 
act  of  Parliament:  yet  there,  the  company  was  not  only 
formed,  but  an  agent  had  been  appointed  and  employed, 
and  the  trade  had  actually  begun,  and  was  carrying  on,  be- 
fore any  authority  to  legalize  or  sanction  it  was  applied 
for.     Here,  however,  the  bond  only  related  to  the  future 
establishment  of  the  company,  which,  when  formed,  it  is 
alleged,  was  intended  to  act  as  a  corporate  body,  and  to 
have  transferable  shares;  but,  as  there  can  be  no  legal  ob- 
jection to  the  transfer  of  such  shares,  and  it  does  not  ap- 
pear that  the  plaintiff  was  even  to  be  a  member  of  the 
company,  and  the  money  mentioned  in  the  bond  was  to  be 
paid  to  him  on  his  bringing  persons  together  for  the  pur- 
pose of  appointing  directors  and  trustees  for  the  govern- 
ment of  the  concern,  and  to  procure  purchasers  for  the 
shares,  it  was  a  service  for  which  he  was  clearly  entitled 
to  a  remuneration,  and  was  wholly  distinct  from  the  mode 
in  which  the  concern  was  eventually  to  be  carried  on. 
After  the  plaintiff  had  procured  purchasers  for  the  shares, 
the  business  of  the  distillery  was  to  be  carried  on  by  the  share- 
holders, and  the  plaintiff  had  no  means  of  controlling  the  ap- 
pointment of  directors  and  trustees,  nor  could  he  exercise 

(a)  3  Barn.  &  Cress.  639;  .^.  C.  5  Dow.  &  Ryl.  542. 
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1828.         any  authority  as  to  the  management  of  the  establishment; 
-/    "     '      and  as  the  defendant  has  not  shewn  or  alleged  any  illegal 

DUVERGIER  °  . 

tf*  acts  alone  by  the  company,  but  merely  an  intention  to 

FEX.LUWE8.  .111  l_  ^-  • 

commit  them,  the  pleas  are  no  answer  to  the  action;  nei* 
ther  are  the  means  by  which  the  iN>mpany  might  have 
been  legalized  negatived  or  denied:  nor  was  it  intend- 
ed that  the  exclusive  right  of  distilling  spirits  from  pota- 
toes, secured  by  the  patent,  was  intended  to  be  conveyed, 
but  the  proposed  company  were  merely  exonerated  from  all 
liability  to  the  patentee  for  using  his  invention ;  and  it  does 
not  appear  from  either  of  the  pleas  that  the  plaintiiF  was 
aware  of  the  proviso  in  the  patent,  limiting  the  transfer  of 
the  shares;  and,  even  if  he  were,  the  insertion  of  such  a 
proviso  was  not  required  by  law. 

Mr.  Serjeant  TcMy^  contra. — In  Fox  v.  Hanbury  (a), 
Lord  Mansfield  said :  ''  An  act  of  bankruptcy  by  one 
partner  is,  to  many  purposes,  a  dissolution  of  the  partner- 
ship, by  virtue  of  the  relation  in  the  statutes,  which  avoid 
all  the  acts  of  a  bankrupt  from  the  day  of  his  bankruptcy; 
and  from  the  necessity  of  the  thing,  all  his  property  being 
vested  in  the  assignees,  who  cannot  carry  on  a  trade.** 
That  is  the  true  principle;  but  the  facts  in  this  case  do 
not  raise  a  question  involving  the  rights  of  partners. 
The  plaintiff,  by  his  demurrer,  admits  that  it  was  intended 
that  the  company  should  act  as  a  corporate  body,  and  that 
they  should  have  transferable  shares,  without  a  charter 
from  the  Crown;  but  it  has  been  said,  that  the  particular 
mode  iu  which  the  company  intended  to  act  should  have 
been  stated  in  the  pleas,  in  order  that  the  Court  might 
ascertain  whether  such  acts  were  attributable  to  a  corpor- 
ate body  or  not.  This,  however,  was  altogether  unne- 
cessary; but,  even  if  it  were,  the  plaintiff  could  only  have 
taken  advantage  of  it  by  special  demurrer:  by  demur- 

(a)  Cowp.  448. 
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ing  generally,  he  has  allowed  that  he  intended  to  form  a         1828. 
company  that  was  to  act  as  a  corporation.     The  seventh      '     "^     ^ 

,  ,  11%  1  T-i*!  DUVEROIER 

plea  must  be  taken  with  reference  to  the  condition  of  the  v. 

bond,  by  which  the  first  instalment  was  to  be  paid  on  the       e^-i-oves. 
plaintiflTs  forming  the  company  and  procuring  the  pur- 
chasers for  the  shares;  and  the  three  several  instalments 
were  to  indemnify  him  from  the  expenses  he  might  be  put 
to  in  such  formation.     Three  obligations  were  imposed 
on  him,— ^r*/,  to  form  the  company; — seconMy^  to  bring 
persons  together  for  the  purpose  of  appointing  directors 
and  trustees  for  the  government  of  the  concern; — and 
lastly,  to  procure  purchasers  for  the  shares;  and,  upon 
the  first  call  upon  such  shares,  the  first  instalment  was  to 
be  paid;  and  it  is  distinctly  alleged  in  the  plea,  that  it  was 
corruptly  and  illegally  agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  form  the  company  for 
the  purposes  in  that  plea  mentioned,  which  are,  that  the 
company  should  act  as  a  corporate  body,  and  divide  the 
benefit  of  the  patent  into  shares  exceeding^t?^  in  number, 
viz,  ten  thousand,  which  were  to  be  transfeirable  and  as- 
signable without  any  charter  from  the  king.     That,  too,  is 
admitted  by  the  demurrer;  and,  although  it  has  been  said, 
that  the  kssignment  of  the  letters  patent  was  not  illegal, 
still,  as  they  would  be  rendered  void  by  the  proviso,  if  as- 
signed for  the  benefit  of  more  than  five,  the  persons  who 
were  intended  to  be  shareholders,  and  to  form  the  company, 
would  be  cheated  and  inveigled  into  the  purchase  of  a  thing 
of  no  value;  and,  it  appears  on  the  face  of  the  record,  that  a 
fraud  was  iiltended  on  the  crown,  on  the  public  at  large,  and 
on  all  those  who  might  be  induced  to  become  purchasers  of 
shares.     The  agreement  is  therefore  void,  as  being  con- 
trary to  public  policy.     The  statute  21  Jac.  1,  c.  3,  lega- 
lizes patents  under  certain  circumstances,  and  Lord  Coke, 
in  treating  of  that  statute,  says  (a),  that,  in  every  new 

{fi)  :^ri\  Institute,  184. 
VOL.  II,  D  D 
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1828.        manufacture  that  deserves  a  privilege,  there  must  be  ttr- 
D  vERoiER     S^^'^  necessitaSf  and  evidens  utiUias;  that  it  must  not  be  to 
V*  the  hurt  of  trade,  nor  generally  inconvenient;  and  that,  if 

either  of  these  qualities  fail,  the  privilege  is  declared  by  the 
act  to  be  void.  Here,  the  inconvenience  is  the  presuming 
to  act  as  a  corporate  body,  and  the  transferring,  or  pretend- 
ing to  transfer  or  assign  shares,  without  legal  authority, 
either  by  act  of  Parliament,  or  by  charter  from  the  crown; 
and  either  the  one  or  the  other  was  absolutely  requisite 
to  warrant  the  company  to  act  as  a  body  corporate  or  to 
transfer  shares;  each  of  which  not  only  tends  to  the  preju- 
dice of  trade,  but  falls  expressly  within  the  provisions  of  the 
18th  section  of  the  6  Geo.  1,  c.  18;  and  the  seventh  plea 
i»  framed  with  a  reference  to  that  act*  But  an  extensive 
or  uncontrolled  transfer  of  shares  is  not  only  inconvenient, 
but  an  ofience  at  common  law,  as  it  is  not  confined  to  the 
mere  transfer,  but  by  it  all  the  rights  and  interests  of  the 
parties  are  assigned ;  and  it  is  a  well  known  and  establish- 
ed principle  that  a  choee  in  action  is  not  assignable  at  law. 
In  Coke  Littleton  it  is  said  (a), ''  tliat  no  entry,  nor  re-entry, 
maybe  reserved  or  given  to  any  person,  but  only  to  the  feof- 
for, or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs ;"  and 
Lord  Coke  says  (6), ''  that  the  reason  thereof  is,  for  avoiding 
of  maintenance,  suppression  of  right,  and  stirring  up  of  suits ; 
and,  therefore,  nothing  in  action,  entry,  or  re-entry  can  be 
granted  over."  Again,  it  is  laid  down  in  Coke  Littleton  (c), 
**  that,  by  the  ancient  maxim  of  the  common  law,  a  right 
of  entry,  or  a  chose  in  action,  cannot  be  granted  or  trans- 
ferred to  a  stranger,  and  thereby  is  avoided  great  oppres- 
sion, injury,  and  injustice."  In  Josephs  v.  Pebrer,  the  as- 
sociation was  deemed  to  be  illegal  for  affecting  to  act  as  a 
corporate  body  without  being  authorized  to  do  so  by  law, 
vix.  by  charter,  or  by  statute;  and  there,  the  only  object 
of  the  association  was  the  encouragement  of  trade,  by  ad- 
Co)  Section  347.  (b)  214  a.  (c)  Co.  Litt.  266  a. 
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vancing  money  to  needy  persons,  at  a  lower  rate  of  inter-        ]828. 
est  than  licensed  pawnbrokers  were  by  law  entitled  to      '     * 
demand;  and  Lord  Chief  Justice  ^660//  there  said  (a):  0. 

"  If  the  projectors,  before  the  association  has  been  sanc- 
tioned! either  by  an  act  of  the  Legislature,  or  by  a  royal 
charter,  make  shares  in  the  concern  transferable,  without 
any  restriction,  at  the  mere  will  of  the  holder,  and  provide 
that  the  purchasers  shall  render  themselves  liable  to  regu- 
lations, to  be  framed  by  certain  persons  styling  them- 
selves a  committee  of  management,  or  directors,  then  the 
association  assumes  an  unlawiiil  shape/*  Here,  the  shares 
were  to  be  transferable  without  any  limit  or  restriction,  at 
the  option  of  the  holders;  and  if  there  was  to  have  been 
any  restriction,  the  plaintiff  should  have  shewn  it,  as  well 
as  its  terms  and  conditions.  In  Josephs  v.  PebreVf  direct- 
ors were  to  be  appointed,  as  in  this  case:  and  Lord  Chief 
Justice  AbboUy  asked  (A):~  **  What  was  the  grievance  and 
prejudice  which  the  association  tended  to  cause  to  his  Ma- 
jesty's subjects?  It, appears  (said  he)  that  these  shares, 
upon  each  of  which  only  \l.  was  paid,  were  sold  at  5L  10«. 
premium ;  and  unless  we  shut  our  eyes  altogether  to  what 
ie  going  on  in  the  world,  we  cannot  help  observing,  that, 
in  other  companies  and  associations,  the  sale  and  transfer 
of  shares  at  enormous  premiums  is  carried  on  to  a  greater 
extent  than  was  ever  known,  except  at  the  period  when 
the  statute  referred  to  (6  Geo.  1)  was  passed.  The  neces- 
sary effect  of  such  a  practice  is  to  introduce  gaming  and 
rash  speculation  to  a  ruinous  extent.  In  such  transac- 
tions one  cannot  gain  unless  another  loses;  whereas, 
in  fair  mercantile  transactions^  each  party,  in  the  ordi- 
nary course  of  things,  reaps  a  profit  in  his  turn."  Al- 
though the  statute  6  Geo.  1 ,  has  been  lately  repealed, 
as  far  as  it  relates  to  the  restraining  several  extravagant 
and  unwarrantable  practices  in  the  6  Geo.  i  mention- 
ed/) 3  Bam.  &  Ores.  64 1 .  (6)  lb.  644. 
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1828.         ed;  and  also  for  conferring  additional  powers  upon  his 
^^     Majesty,  with  respect  to   the  granting   of  charters   of 
V.  incorporation  to  trading  and  other  companies  {a);   yet 

the  cases  that  have  been  decided  as. to  its  construction 
are  most  material  to  shew  that  an  agreement  similar  to 
that  described  in  the  seventh  plea  is  illegal,  as  it  tends  to 
the  prejudice  and  grievance  of  the  King's  subjects,  and  if 
that  be  so,  it  is  quite  clear  that  it  is  void  at  law.     Mr.  Jus- 
tice Bayletf,  in  Josephs  v.  Pebrer  {b),  distinguishes  that 
case  from  The  King  v.  Webb,  and  Praii  v.  Htftchinsan, 
as,  in  the  one,  the  shares  were  not  transferable  at  the 
mere  unrestricted  option  of  the  holder;  and,  in  the  other, 
no  person  could  become  a  member  of  the  company,  until 
he  had  made  himself  a  party  to  the  partnership  articles,  and 
been  proposed  and  approved  by  a  certain  majority  of  per- 
sons present  at  a  meeting  of  the  society.     *'  But,"  said  that 
learned  Judge,  "  the  present  case  manifestly  tends  to  the 
common  grievance  of  many  of  his  Majesty's  subjects,  and 
falls  within  the  description  of  illegal  societies,  given  by  the 
6th  Geo.  1,  c.  18,  s.  18."    In  the  case  of  Kinder  v.  Tay^ 
loTf  where  a  question  arose  as  to  the  legaUty  of  a  company 
calling  itself.  The  Real  del  Monte  Mining  Company, 
Lord  Eldon  is  stated  to  have  said,  that  (c),  ''  the  question 
as  to  what  was  assuming  to  act  as  a  corporate  body,  was 
rendered  still  more  important  to  be  decided,  because  it 
was  impossible  to  read  the  6th  Geo.  1,  and  the  clauses  of 
exceptions  contained  in  it,  without  seeing  that  the  Legis- 
lature thought  itself  bound  to  except  even  some  legally 
chartered  companies.     The  case  of  The  King  v.  Webb, 
so  much  dwelt  upon,  was  scanty  in  argument,  and  the  com- 
mon law  was  not  considered  in  it,  because  that  was  an  in- 
dictment upon  the  statute.      He  (the  Lord  Chancellor) 

.  (a)  See  the  statute  6  Geu.  4,  c.         (c)  George  on  Joint  Stock  Com- 
1^1<  panies^p.  46. 

ifi)  3  Barn.  &  Cress.  645. 
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Spoke  with  all  respect  of  Lord  Ellenborough,  who  had  IS^. 
decided  the  case,  and  whose  memory  he  venerated  as  a  djjvergieb. 
lawyer,  but  he  should  have  been  glad  if  his  Lordship  had  _  v* 
taken  the  trouble  to  state  what  was  assuming  to  act  as  a 
corporation.  For  many  considerations,  it  would  have  been 
very  fortunate,  if  the  Court  had  then  looked  at  this  as  a 
distinct  question,  and  had  been  good  enough  to  declare, 
*  this  is  not  acting  as  a  corporation,  because,  to  act  as  a 
corporation,  you  must  act  so  and  so.'  It  now,  however, 
became  necessary  to  decide,  either  by  legal  judgment,  or 
by  a  declaratory  act  of  Parliament,  what  is  the  meaning  of 
presuming  to  act  as  a  corporation;  and  by  whomsoever  it 
was  declared,  not  only  what  was  doing,  but  what  had  been 
done,  must  be  attentively  regarded .  It  was  for  this  reason  he 
thought  the  case  of  The  King  v.  Webb  called  for  further  ex- 
planation. His  Lordship  then,  after  commenting  on  the  sta- 
tute 6  Geo,  1,  M'hich  he  observed  was  an  ill  drawn  act,  said 
that,  "  he  was  of  opinion  (a),  and  he  had  taken  some  trouble 
to  consider  the  question,  that,  if  it  could  satisfactorily  be  made 
out  to  a  Jury,  that  a  party  was  opening  books,  raising  a  pre- 
mium upon  the  shares,  and  then  took  care  to  get  himself  out 
of  the  scrape,  that  was  an  indictable  offence."  In  Buck  v. 
Buck  (6),  it  appeared  that  the  "  British  Ale  Brewery,"  was 
a  public  company,  neither  incorporated  by  charter  nor  by 
act  of  Parliament;  that  its  stock  was  raised  by  public  sub- 
scription, and  that  its  shares  were  transferable;  and  it  was 
held,  that  the  company  was  within  the  6  Geo^  1,  c.  18,  al- 
though it  was  insisted  that  it  was  the  object  of  the  brewery 
to  carry  on  a  lawful  trade  in  a  lawful  manner,  and  to  fur- 
nish to  the  public  at  a  cheap  rate,  and  of  a  good  quality, 
an  article  of  the  first  necessity;  and  therefore  that  it  was  a 
pubUc  benefit,  instead  of  a  nuisance.  Here,  too,  the  trans- 
fer or  assignment  of  shares  to  more  than  five  persons  is 
clearly  illegal,  and  the  plaintiiBf  must  or  ought  to  have 
known  of  the  proviso  in  the  patent  limiting  the  assignment 

(fl)  Ibid.  47.  {b)  I  Camp.  SiJ- 
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1828.        of  shares  to  that  number,  as  the  patent  is  referred  to  m 
Duv£RGieR     *^®  condition  of  the  bond  on  which  the  present  action  is 
V.  founded,  and,  with  the  contents  of  which,  it  must,  at  all 

events,  be  assumed  that  the  plaintiff  was  cognizant;  and 
more  particularly  so,  as  a  patent  is  not  a  mere  grant  from 
the  crown,  but  must  be  generally  knovm,  as  its  object  is  fo^ 
public  senrices  and  for  public  benefit.     The  seventh  plea 
expressly  alleges  that  the  plaintiff  intended,  at  the  time  of 
making  the  bond,  that  the  company  should  consist  of  more 
than  five  persons,  and  that  the  benefit  of  the  patent  should 
be  divided  into  ten  thousand  shares,  to  be  transferable 
and  assignable  without  any  charter  from  the  King.     This 
the  plaintiff  has  admitted  by  the  demurrer ;  and  if  the 
transaction  between  him  and  the  defendant  had  gone  a 
little  further,  he  would  have  been  liable  to  an  indictment, 
on  the  authority  of  the  case  of  The  King  v.  Siraiton  (a), 
where,  on  its  appearing  that  a  society,  called  "  The  Philan- 
thropic Annuity  Society,"  was  an  unincorporated  compa- 
ny, with  transferable  shares.  Lord  Ellenbarough  said: 
"  That  the  society  was  certainly  illegal,  and  that,  in  Dodds^s 
case  (6),  all  the  Judges  of  the  Court  of  King's  Bench  were 
agreed  upon  the  illegality  of  these  associations.^    Yet  it 
has  been  said,  that  the  plea  does  not  negative  the  intention 
of  procuring  an  act  of  Parliament  for  the  purpose  of  legal- 
izing the  company,  but   the  plaintiff  should  have  alleged 
that  fact,  for  it  was  impossible  for  the  defendant  to  know 
whether  such  an  application  was  intended  or  not.    The 
object  of  passing  an  act  of  Parliament  is  to  effect  an  alter- 
ation in  the  existing  law,  and  here  it  was  enough  for  the 
defendant  to  allege  that  the  plaintiff  meant  to  contravene  it; 
but  a  charter  from  the  crown  b  the  usual  and  ordinary  course 
by  virtue  of  which  companies  similar  to  the  present  are 
formed  and  established ;  and  here  it  must  be  inferred  that 
the  proposed  company  intended  to  act  as  a  corporate  Jl>ody, 
and  to  assume  to  itself  the  power  of  suing,  and  of  purchas- 
er) 1  Gump.  540,  u.  {b)  0  £ast;516. 
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ingand  alienating  shares;  and  in  Comywla  Digest  it  is         1828. 
said  (a),  that ''  a  corporation  is  a  franchise  created  by  the     duveboiek 
King;"  and  again  {b),  '^  that  a  corporation  may  be  created  ^- 

by  the  common  law,  as  the  King,  and  that  he  alone  has 
authority  to  make  a  corporation  by  his  charter;"  and  Lord 
Coke's  Reports  (c),  are  referred  to  in  support  of  that  position. 

Mr.  Serjeant  fVilde,  in  reply.  The  transfer  of  the  pa- 
tent was  not  the  sole  or  principal  object  of  the  transaction, 
but  the  transfer  of  the  business,  which  could  not  be  assign* 
ed,  without  communicating  to  the  transferees  a  knowledge 
of  the  process  by  which  the  business  was  carried  on;  and 
it  was  the  manifest  intention  of  the  parties  to  dispose  of 
the  premises  where  the  distillery  was  situate,  and  to  find 
or  procure  purchasers  for  it,  as  well  as  for  the  business  it- 
self. Not  only  the  premises  and  the  good-will  were  to  be 
assigned,  but  the  exclusive  right  to  the  use  of  Uie  inven- 
tion, which  would  of  itself  be  highly  valuable  to  the 
shareholders.  But  the  main,  if  not  the  only  question, 
is,  whether  the  seventh  plea  discloses  sufficient  matter  in 
law,  to  bar  the  plaintiflfs  right  of  action.  It  merely  alleges 
that  the  company  was  intended  to  consist  of  more  than 
five  persons,  and  to  act  as  a  corporate  body  without  any 
charter;  but  it  does  not  negative  an  intent  to  apply  for  a 
charter,  or  for  an  act  of  Parliament.  Both  these  arc  mat- 
ters of  favour  and  indulgence,  and  each  should  have  been 
negatived ;  for,  if  a  party  impute  to  another  as  an  ofience, 
that  which  might  be  legalized,  he  must  negative  every  pos- 
sible means  of  rendering  the  act  legal ;  and  here  the  defend- 
ant attempts  to  set  up  a  collateral  agreement,  to  avoid  a  bond 
which  has  nothing  illegal  upon  the  face  of  it.  In  the  for- 
mation of  roads  or  canals,  they  may  be  marked  out  and  the 
work  begun,  although  a  statute  may  not  have  passed; — ^it 
is  sufficient,  if  the  parties  had  it  in  contemplation.  In  the 
cases  of  Buck  v.  Buck,  The  King  v.  Stratton,  and  Josephs 

(«)  Tii.  Frunchues,  F.  I.        (b)  Ibid.  F.  2.        (c^  10  Rep.  29  b.— 33  b. 
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1828.        V*  Pebrer,  the  parties  were  acting  unlawfully  at  the  time ; 

DuvERoisa     ^^^  ^^^  merely  transTerring  shares  in  a  business^  which  is 

V-  not  prejudicial  or  inconvenient  to  the  publiCi  is  not  illegal^ 

FELL0W£8»  •i«i«, 

neither  is  the  raismg  a  capital  by  subscriptions  for  the  pur- 
pose of  carrying  on  such  trade;  for,  as  was  said  by  Lord 
EUenborough,  in  the  case  of  The  King  v.  Webb  (a) :  "  We 
think  it  impossible  to  say  that  the  statute  6  Geo,  1  makes 
it  a  substantive  offence^  to  raise  a  large  capital  by  small 
subscriptions/ without  any  regard  to  the  natiireand  quality 
of  the  objects  for  which  the  capital  is  raised,  or  whatever 
might  be  the  purposes  to  which  it  was  to  be  applied."  As  to 
what  is  stated  to  have  fallen  from  Lord  Eldon,  in  Kinder  v* 
Taylor f  it  must  be  considered  as  extra-judicial;  and  Lord 
Ellenborough  said  (in  continuation),  in  The  King  v.  Webb: 
"  The  recital  in  the  act,  as  far  as  it  refers  to  subscriptions,  is 
this :  that  the  persons  who  contrive  such  dangerous  and  mis- 
ehievous  undertakings  or  projects  {id  est,  such  as  manifest- 
ly tend  to  the  common  grievance,  &c.)  under  false  pretence 
of  public  good,  do  presume,  according  to  their  own  devices 
and  schemes,  to  open  books  for  public  subscriptions,  and 
draw  in  many  unwary  persons  to  subscribe,  &c.  The  sub- 
scriptions, therefore,  which  the  preamble  contemplated, 
were  subscriptions  upon  dangerous  and  mischievous  projectSy 
where  the  pretences  of  public  good  were  false,  and  where 
the  unwary  were  the  persons  who  were  drawn  in  to  sub- 
scribe. The  enacting  part,  in  section  18,  where  it  refers 
to  subscriptions,  makes  illegal  all  public  subscriptions,  &c«, 
for  furthering,  countenancing,  or  proceeding  in  any  sueb 
undertaking  or  attempt;  that  is,  such  undertakings  or  at- 
tempts as  are  specially  pointed  out  in  the  preamble,  or  any 
other  public  undertaking  or  attempt  tending  to  the  com- 
mon grievance,  &c.  The  enacting  part  in  section  19,  re- 
lates to  all  such  unlawful  undertakings  and  attempts,  so 
tending  to  the  common  grievance,  &c.,  and  the  making  or 
taking  of  any  subscriptions  for  that  purpose^  &c.     It  is 

(n)  14  East,  420. 
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only,  therefore,  where  the  subscription  is  with  reference  to         1828. 
undertakings,  &c.,  which  the  act  prohibits,  that  it  is  ille-     duvergier 
gal:  the  act  does  not  apply  indiscriminately  to  all  subscrip-  v* 

tions."  As,  therefore,  the  plaintiff  in  this  case  was  to  be  no 
party  to  the  actually  carrying  on  the  concern,  but  was  mere- 
ly to  bring  persons  together  for  the  purpose  of  appointing 
directors  and  trustees,  and  to  procure  purchasers  for  the 
shares ;  and  as  it  does  not  appear  that  he  was  aware  of  the 
proviso  in  the  patent,  which  rendered  it  vo  if  it  were 
assigned  to  any  number  of  persons  exceeding  fif>e^  he  is 
entitled  to  recover  on  the  bond ;  and  the  pleas,  taken  either 
singly  or  collectively,  are  no  answer  to  the  action,  as  they 
do  not  negative  an  intention  on  his  part  to  apply  for  a 
charter  or  an  act  of  Parliament. 

Cut,  adt>.  vult. 

Lord  Chief  Justice  Best,  on  this  day,  after  reading  the 
declaration,  the  condition  of  the  bond  as  set  out  on  oyery 
the  terms  of  the  patent  as  set  out  in  the  fifth  plea,  and  the 
whole  of  the  seventh  plea,  delivered  the  judgment  of  the 
Court  as  follows: — 

It  appears  from  the  condition  of  the  bond,  that  the 
plaintiff  was  not  to  be  entitled  to  any  part  of  the  10,000/. 
which  the  obligors  had  bound  themselves  to  pay  him, 
until  he  had  formed  a  company,  and  procured  purchasers 
for  nine  thousand  shares,  and  payment  of  the  first  in- 
stalments or  calls  on  those  shares.  The  forming  the 
company,  the  selling  nine  thousand  shares  of  what  was  to 
be  called  the  stock  of  such  company,  and  the  prevailing 
on  the  purchasers  to  pay  one  third  of  their  subscriptions, 
or  150,000/.,  is  a  condition  precedent  to  the  plaintiff's  right 
of  action.  The  proviso  contained  in  the  patent  shews  that 
the  plaintiff  cannot  perform  this  condition  without  com- 
mitting a  fraud  on  a  vast  number  of  persons;  and  that, 
if  he  could  obtain  any  subscriptions,  the  subscribers  would 
be  entitled  to  recover  back  the  money  paid  on  them,  as 
being  obtained  by  fraud,  or  as  money  paid  without  con- 
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1828.        sideration.    The  moment  the  company  was  formed,  and 
DuvEBoisR     ^^^  patents  were  transferred  to  them,  they  would  cease  to 
V.  exist  as  legal  patents,  for  they  would  be  destroyed  by  an 

assignment  to  more  than  five  persons,  or  to  any  persons  m 
trust  for  more  than  Jive  persons.  The  condition  of  the 
bond  shews  that  the  patents  were  to  be  assigned  to  a 
company  formed  by  subscription;  the  shares  in  which 
were  to  be  transferable.  Any  one  of  these  circumstances 
woidd  render  the  patents  void.  This  difficulty  was  felt 
by  the  counsel  for  the  plaintiff,  and  he  attempted  to  extri- 
cate his  client  from  it,  by  insisting  that  it  was  not  intended 
to  convey  the  exclusive  right  of  distilling  spirits  from  po- 
tatoes, secured  by  the  patent,  but  only  to  free  the  intend- 
ed company  from  being  liable  to  the  patentee  for  using  his 
invention.  But  it  is  clear,  from  the  terms  of  the  bond,  that 
the  object  of  the  parties  was  not  to  destroy  the  patents,  but 
that  they  professed  to  assign  the  privilege  granted  to  them 
to  the  company  which  the  plaintiff  was  16  form.  The  words 
in  the  recital  of  the  condition  of  the  bond  are:  '^  The  said 
Jecm  Jacques  Saini  Marc,  Stamp  Brooksbank^  and  WiU 
liam  Dorset  Fellowes  (the  defendant),  have  it  in  conteiflii- 
tion  to  dispose  of  tl\eir  shares  and  interest,  of,  in,  and  to, 
the  said  several  patents,  and  of,  in,  and  to,  the  distiUery, 
prembes,  plant,  and  stock  in  trade  in  and  upon  the  same, 
and  to  part  with  the  same  to  a  company,  to  be  formed,  &c." 
These  terms  indicate  an  intention,  not  to  destroy,  but  to 
transfer  unimpured,  the  monoply  secured  by  the  patents. 
It  has  been  said,  that  it  does  not  appear  from  the  pleadings 
that  the  plaintiff  knew  of  this  proviso  in  the  patents,  and 
that  the  insertion  of  such  a  proviso  in  patents  is  not  re- 
quired by  any  law.  But  we  must  presume  that  he  knew 
the  contents  of  the  patents  referred  to  by  the  bond  on 
which  he  brings  his  action — of  the  patents,  of  which  it  ap- 
pears by  the  same  bond  he  undertakes  the  sale  in  the  man- 
ner stated  in  that  bond.  Every  man  who  undertakes  to 
do  a  thing,  must  be  presumed  to  know  what  he  undertakes, 
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unless  he  can  shew  that  he  has  been  deceived  by  the  other        1828. 
party.    How  could  the  plaintiff  undertake  to  negotiate     duveroier 
for  the  sale  of  the  patentSs  unless  he  had  seen  thenii  and  v. 

_     .  Fellowbs. 

knew  their  contents?    If  he  knew  the  terms  on  which  the 
patents  were  granted,  he  must  have  known  that  what  he  un- 
dertook to  do  could  not  be  done.  As  he  cannot  legally  per- 
form his  part  of  the  contract,  he  never  can  be  in  a  condi* 
tion  to  recover  the  compensation  stipulated  to  be  paid  on 
its  full  and  complete  performance. .  There  are  some  old 
authorities  which  say,  that,  if  a  man  binds  himself  by  the 
condition  of  his  bond,  to  do  what,  at  the  time  he  executed 
the  bond,  it  was  impossible  for  him  to  do,  the  bond  shall 
be  considered  as  without  condition,  and  the  obligee  may 
recover  the  penalty.    These  authorities  are  rather  opposed 
to  the  plaintiff*s  claim;  but  they  apply  only  to  cases  where 
there  is  nothing  to  be  done  by  the  obligee.    Here,  the 
plaintiff  must  do  sometliing  before  the  bond  can  be  en- 
forced,   tf  what  be  is  to  do,  can  never  be  legally  done,  the 
instrument  must  be  inoperative;  the  plaintiff,  not  having 
performed  the  first  condition,  can  never  have  a  right  of 
action  upon  it.    The  situation  of  the  plaintiff  in  this  case 
is  like  that  of  the  defendant  in  the  cases  alluded  to.    It  is 
his  fault  that  he  has  undertaken  what  he  cannot  perform. 
In  the  case  of  Pullerion  v.  Agnew  (a).  Lord  Chief  Justice 
Hoii  9aid:  "  Where  a  condition  is  under-written,  or  in- 
dorsed, there,  that  is  only  void,  and  the  obligation  is  single ; 
but,  where  the  condition  is  part  of  the  lien  itself,  and  in* 
corporated  therewith,  if  tlie  condition  be  impossible,  the 
oUigaticHi  is  void.'*    In  the  case  before  us,  the  service  of 
the  plaintiff,  and  the  payment  for  it  by  the  defendant,  are 
incorporated  together;  and,  if  the  service  cannot  be  per- 
formed, the  whole  instrument  is  a  nullity.    But  it  is  ap- 
parent, from  the  facts  disclosed  by  the  condition  of  this 
bond,  and  from  the  patents,  that  the  scheme  in  which  the 

[a)  1  Salk.  172 
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1828.  parties  to  this  action  were  engaged,  was  one  of  those 

jj*'^^'     ^  bubbles,  by  which,  to  the  disgrace  of  the  present  age,  a 

V.  few  projectors  have  obtained  the  money  of  a  great  number 


Felloves. 


of  ignorant  and  credulous  persons,  to  the  ruin  of  those 
dupes  and  their  families,  and  by  which  a  passion  for  gamb- 
ling has  been  excited,  that  has  been  most  injurious  to 
commerce  and  to  the  morals  of  the  people;  of  which  any. 
one  must  discover  from  reading  these  instruments,  that  the 
parties  to  them  must  be  fully  informed.  It  cannot  be 
too  well  known  that  there  is  no  place  for  persons  engaged 
in  such  transactions,  in  Courts  appointed  for  the  decision 
of  civil  cases.  Although  the  statute  6  Geo.  1,  c.  18  is  in 
part  repealed,  the  common  law  relating  to  such  schemes  is 
expressly  reserved  by  the  repealing  statute  (a) ;  and  no  one 
doubts,  that,  if  it  can  be  shewn,  as  it  easily  may,  that  such 
schemes  are  mere  traps,  and  injurious  to  the  public  wel- 
fare,  the  forming  of  them  is  an  indictable  offence  at  com- 
mon law. 

The  seventh  plea  states,  and  the  demurrer  admits,  that 
the  plaintiff  and  defendant  intended  that  the  company 
which  the  plaintiff  undertook  to  form,  should  act  as  a  cor- 
porate body  without  any  charter  from  the  king;  that  the 
benefit  of  the  letters  patent  was  to  be  enjoyed  by  this  pre- 
tended corporate  body;  and  that  the  capital  of  this  body 
was  to  be  divided  into  ten  thousand  shares,  which  were  to 
he  transferable  and  assignable.  It  has  been  said  at  the 
bar,  that  the  parties  might  have  intended  to  obtain  an  act 
of  Parliament,  in  order  to  give  this  body  a  legal  existence: 
but  nothing  of  this  intention  appears  on  the  record.  It  has 
been  further  said,  that  the  defendant  should  have  shewn 
how  the  parties  intended  to  act  as  a  corporation.  If  this 
is  not  correctly  pleaded,  advantage  should  have  been 
taken  of  the  technical  defect  by  special  demurrer.  If  what 
they  intended  to  do  would  not  have  been  acting  as  a  cor- 

(a)6Geo.  4,  C.91. 
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poratioiii  the  plaintiff  should  have  traversed  the  plea.     By         1828. 
demurring  generally,  he  has  confessed  himself  guilty  of  in-     duyeroier 
tending  to  form  a  company  that  was  to  act  as  a  corporation.  v. 

But  the  shares  were  to  be  transferable.    There  can  be  no 
transferable  shares  of  any  stock,  except  the  stock  of  cor- 
porations, or  of  joint-stock  companies  created  by  act  of 
Parliament.     When  it  is  said  that  the  shares  were  to  be 
transferable,  that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  assignor  stood  in 
before  the  assignment ;  that  the  assignee  was  to  have  all 
the  rights  of  the  assignor,  and  to  take  upon  him  all  his  li- 
ability.    Now,  the   assignee   can  join  in  no  action  for 
a  cause  of  action  that  accrued  before  the  assignment ;  such 
rights  of  action  must  still  remain  in  the  assignor,  who, 
notwithstanding  he  has  retired  from  the  company,  will 
yet  remain  liable  for  every  debt  contracted  by  the  com- 
pany before  he  ceased  to  be  a  member.     Indeed,  the  mem- 
bers of  corporations  cannot  assign  their  interest,  and  force 
their  assignees  into  the  corporation,  without  the  authority 
of  an  act   of  Parliament.     Such   authority  is  expressly 
given  by  the  Bank  acts,  the  South-Sea  acts,  and  the  other 
statutes  creating  companies  that  possessed  stock  which  it 
was  deemed  proper  to  render  transferable.      The  pre- 
tending to  be  possessed  of  transferable  stock,  is  pretend- 
ing to  act  as  a  corporation,  and  pretending  to  possess  a 
privilege  which  does  not  belong  to  many  corporations. 
But  this*  is  put  only  as  one  of  the  proofs  of  the  intention 
of  the  projectors  of  this  company,  that  it  should  act  as  a 
corporation.     It  is  not  necessary,  on  these  pleadings,  to 
decide  whether  the  forming  a  company  with  such  shares, 
is,  of  itself,  without  other  circumstances,  pretending  to  act 
as  a  corporation;  because  it  is,  by  the  pleadings,  distinct- 
ly admitted  that  the  plaintiff  and  defendant  intended  that 
the  company  should  act  as  a  corporation.     Persons  who, 
without  the  sanction  of  the  legislature,  presume  to  act 
as  a  corporation,  are  guilty  of  a  contempt  of  the  King,  by 
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1828.        usurping  on  bis  prerogative.    By  the  statute  9  Anne,  c.  20, 
jT    "  the  Court  may  not  only  give  judgment  of  ouster,  but  may 

0.  fine  a  defendant  convicted  on  a  Quo  Warranto.   This  shews 

^^  that  the  usurpation  is  considered  as  a  criminal  act.  But 
it  has  been  insisted^  that  the  usurpation  is  only  criminal, 
where  a  party,  without  authority,  acts  in  a  public  office; 
and  that  the  pretended  corporation  which  these  parties 
were  to  set  up,  did  not  affect  the  public,  but  was  a  scheme 
with  which  certain  individuals  only  were  connected.  Most 
of  the  statutes  relative  to  the  writ  of  quo  warranto,  from 
the  statute  of  Oloucesier  down  to  the  9th  Jnne,  inclusive, 
have  the  words  '^  offices  and  franchises.**  Franchises  are 
privileges  for  the  advantage  of  individuals.  In  Comyns's 
Digest  {a),  many  things  are  mentioned  as  matters  for 
which  a  Quo  Warranto  will  lie,  which  are  valuable  only 
to  the  individuals  who  claim  them  against  the  Crown,  and 
are  not  connected  with  any  public  duty.  But  it  concerns 
the  public  that  bodies  composed  of  a  great  number  of 
persons,  with  large  disposable  capitals,  shoold  not  be 
formed  without  the  authority  of  tke  Crown,  and  subject 
to  such  regulations  as  the  King  in  his  wisdom  may  deem 
necessary  for  tke  public  security.  The  acting  as  such  a 
corpoffstion,  without  charter  from  the  Crown^  is  contrary 
to  law,  and  no  man  can  maintain  an  action  on  a  bond  given 
to  secure  payment  of  a  compensation  to  the  obligee,  on  the 
formation  of  any  such  pretended  corporation. 
For  these  reasons,  there  must  be — 

Judgment  for  the  defendant. 

(a)  Tit,  "  Quo  Warranto,^*  C.  6. 
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Churchill  and  Another,  Assignees  of  Cadooan,  a  Bank-     Wednesday, 

rupt,  V.  Crease.  ^^-  ^^m/ 

A  HIS  was  an  action  of  assumpsit^  and  brought  by  the  A  trader  in  the 
plaintiffs,   as  assignees  of  John  Cadogan,  a  bankrupt,  under  an  arrest 
against  the  defendant,  for  money  had  and  received  by  him  JSJyJ^^fero^tffc 
to  the  use  bf  the  plaintiffs  as  assignees.     The  declaration  ««ing  o«J  of « 

,  comminion  of 

contained  the  usual  money  counts.    The  plaintiffs,  by  the  bankrupt 
particulars  of  their  demand,  stated  that  they  sought  to  re-  Sin^  g  day^  * 
cover  19/.  10*.  illegally  paid  to  the  defendant,  on  the  8th  ™**'„7^Jj;;j, 
June,  1825,  by  Cadogan,  after  he  had  committed  an  act  of  office  to  receive 

1        1  mi         r^/ii  1111  I-  '  ■**"*  of  money 

bankruptcy.     The  defendant  pleaded  the  general  issue,  tiiat  was  due  to 
At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  fc^iant^towhom 
hall^  at  the  Sittings  after  the  last  Term,  it  appeared  that  ^^^  ^'l^r'Pi 

®  rf      .      was  indebted, 

the  defendant  was  a  paper-hanger;  that,  on  the  4th  April,  knowing  that  he 
181^,  the  bankrupt  called  at  his  house,  and  desired  him  cetve  the  money', 
to  give  him  an  estimate  for  papering  three  rooms  in  Adam  ^'^l^municadon 
Street,  Adelphi,  which  had  been  damaged  by  fire,  and  frpm  him,  met 
which  were  to  be  repaired  by  the  Hope  Insurance  office,  fice,andprocur- 
the  house  in  which  the  fire  happened  having  been  insur-  ht  de^Tout  of 

ed  there;   that  the  defendant  made  the  estimate  accord-  the  money  re- 
ceived by  the 

higly,  which  was  approved  of  by  the  bankrupt,  who  desir-  banicrupt    The 
ed  the  defendant  to  proceed  with  the  work  immediately,  £!l^,^onUie8th 
which  he  did,  and  also  agreed  to  deduct  twenty-five  per  orSvimT i^cn 
cent,  for  prompt  payment,  on  the  completion  of  the  work ;  committed  to 
and  a  memorandum  to  that  effect  was  written  on  the  esti-  April  preced- 
mate.     It  also  appeared,  that,  on  the  19th  April,  Cadogan  \7th /«t!!V''* 
was  committed  to  the  Fleet  Prison,  under  a  writ  sued  out  commisMon  u- 

sued  agamst 

against  him,  by  a  creditor  of  the  name  of  Cooper;  that  him,  on  an  act 
on  the  1 1th  May,  a  meeting  of  CadogarCs  creditors  was  committed  by 
called,  but  of  which  the  defendant  had  no  notice ;  that,  ''"  ^^Y^  *°  ^"1* 

'  '  '    son.  inoffump- 

Ht  by  the  assig- 
nees,  for  money  had  and  received  by  the  defendant  to  their  use,  the  Jury  having  found  that  there 
was  no  fraudulent  preference,  and  that  the  defendant  did  not  know  of  his  debtor's  insolvency  and 
inprisomneot  at  the  time  of  the  payment : — Heldf  that  the  payment  was  protected,  under  the  82nd 
section  of  the  statute  6  Oeo.  4,  c.  16,  and  was  not  a  fraudulent  preference  within  the  exception 
in  that  clause. 
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1828.         after  the  completion  of  the  work,  vix.  on  the  8th  Juneg 
Cadogan  obtained  a  day  rule^  and  went  to  the  Hope   In- 


Churchill 


V-  surance  office^  to  receive  the  amount  of  his  bill  for  repair-* 

ing  the  house  in  which  the  fire  happened,  and  in  which 
the  defendant's  demand  for  papering  the  rooms  was  in^ 
eluded.  The  defendant  having  ascertained  that  Cadogan 
would  be  at  the  office  on  that  day  to  receive  his  money, 
met  him  there,  without  having  made  any  previous  appoint- 
ment with  him;  who  being  paid  by  the  secretary,  the 
defendant  demanded  the  amount  of  his  bill,  and  Cadogan, 
after  making  various  excuses,  and  offering  him  payment  of 
part,  which  the  defendant  refused  to  take,  at  last  paid 
him  the  full  amount,  for  which  the  defendant  gave  a  re- 
ceipt as  for  work  done;  that,  on  the  IStli  JunCf  a  com- 
mission of  bankrupt  was  issued  against  Cadogan,  founded 
on  an  act  of  bankrupty  by  his  lying  in  prison ;  and  that, 
on  the  14th  July  following,  he  was  discharged. 

The  plaintifi)3  offered  no  evidence  to  shew  that  the  de- 
fendant knew  of  Cadogan^s  imprisonment  or  insolvency,  at 
the  time  the  payment  in  question  was  made.  But  it  was 
contended  for  them,  that  the  payment  was  a  fraudulent 
preference  by  Cadogan,  and  not  protected  by  the  82nd  sec- 
tion of  the  Stat.  (>  Geo,  4,  as,  by  the  136th  section  of  that 
statute,  it  was  enacted,  "  that  the  act  should  not  take  effect 
before  the  1st  September,  1825,**  which  was  long  subse- 
quent to  the  payment  and  the  date  of  the  commission ;  and 
that,  as  the  money  was  received  by  the  defendant  after  an 
act  of  bankruptcy  by  Cadogan,  and  within  two  months 
next  before  the  issuing  of  the  commission;  the  plaintiffs, 
as  his  assignees,  had  a  right  to  recover  it  back,  as  money 
had  and  received  to  their  use. 

For  the  defendant,  it  was  insisted,  that,  as  the  payment 
was  made  in  the  ordinary  course  of  business,  and  without 
notice  to  the  defendant  of  the  imprisonment  or  insolvency 
of  Cadogan,  such  payment  was  protected  by  the  statute 
ID  Geo.  Q,  c.  32,  s.  I,  or  by  the  6  Geo.  4,  c,  16,  s.  82,  as. 
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although  the  commission  was  dated  on  the   18th  June^         1828. 
1825,  yet  that  section  enacts  that  all  payments  really  and     churchill 
bond  fide  made,  or  which  thereafter  should  be  made,  by  «• 

,  Crease. 

any  bankrupt,  beFore  the  date  and  issuing  of  a  commis* 
sion  against  him  (such  payment  not  being  a  fraudulent  pre- 
ference of  the  creditor),  should  be  deemed  valid,  notwith- 
standing a  prior  act  of  bankruptcy.  And  although  the 
136th  section  declares  that  the  act  should  not  take  effect 
until  the  1st  September  following,  yet  the  moment  it  had 
passed,  a  payment,  although  made  after  the  date  of  the 
act  {viz.  the  2d  of  May)^  was  protected,  as  well  as  payments 
made  before  that  day. 

His  Lordship  intimated  a  strong  opinion  that  the  pay- 
ment was  protected  by  the  82d  section  of  the  late  act;  but 
left  it  to  the  Jury  to  say  whether  Cadogan  had  made  the 
payment  to  the  defendant,  with  a  view  to  a  fraudulent  pre- 
ference, or  bond  fide;  the  debt  due  from  Cadogan  to  the 
defendant  being  for  ready  money  on  the  completion  of  the 
work. 

The  Jury  found  that  there  was  no  fraudulent  preferencci 
and  also  that  the  defendant  did  not  know  of  CadogarCs 
insolvency  or  imprisonment  at  the  time  the  payment  was 
made,  and  they  accordingly  gave  a  verdict  for  the  defend- 
ant; leave  being  reserved  the  plaintiffs  to  move  to  set 
it  aside,  and  that  a  new  trial  might  be  granted,  in  case  the 
Court  should  be  of  opinion  that  the  payment  was  not  pro-^ 
tected  under  the  6  Geo,  4,  c.  16. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac- 
cordiligly  obtained  a  rule  nisi,  and  relied  on  the  objections 
taken  (br  the  plaintiffs  at  the  trial,  and  submitted  that,  from 
the  wh6le  of  the  evidence,  the  Jury  were  not  warranted  in 
finding  that  the  payment  was  not  made  with  a  view  to  a 
fraudulent  preference.  That,  at  allevents,itwas  aro/e/;t/ary 
payment,  as  it  was  not  made  under  an  apprehension  of  civil 
process,  or  the  importunity  of  the  defendant,  as  the  bank- 

VOL.  a.  EE 
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1828.        rupt  was  in  prison  at  the  time.     Besides,  the  payment  oan^ 
Churc  ill     "^*  ^^  protected  by  the  82d  section  of  the  6th  Geo.  4,  as 
«•  the  case  of  the /ratichUetU  preference  of  a  crediior  is  there- 

by expressly  excepted;  neither  can  that  statute  have  a  re- 
trospective operation,  as  it  was  not  to  take  effect  until 
nearly  three  months  after  the  payment  and  the  date  of  the 
eomroission. 

Mr.  Seijeant  TlouUfy,  was  now  abont  to  diew  canse, 
when  the  Court  called  on — 

Mr.  Serjeant  Wilde,  to  support  his  rule. — Even  if  the 
payment  in  question  were  made  bondjide,  it  was  not  pro- 
tected by  the  40th  Geo.  S,  c.  1S5,  s,  1,  or  the  49th  Geo. 
3,  c.  ISly  s.  1,  as  it  was  made  after  an  act  of  bankruptcy, 
and  only  ten  days  before  the  issuing  of  the  commission ;  and 
by  those  statutes,  conveyances  and  payments  by  and  to,  and 
contracts  by  and  with,  any  bankrupt,  bondjide  made  more 
than  two  monthe  before  the  date  of  the  commission,  are  alone 
protected.  Nor  does  this  payment  fall  within  the  statute 
19  Geo..  2,c.  32,  as  it  was  made  after  an  act  of  bankruptcy, 
and  not  for  goods  sold^  or  bills  of  exchange  drawn  and  ne- 
gotiated, in  the  ordinary  course  of  trade.  The  debtor  was, 
in  fact,  in  prison  at  the  time  of  the  payment,  and  his  lying 
there  bad  relation  back  to  the  first  day  of  his  surrender,  and 
operates  as  if  it  were  a  complete  act  of  bankruptcy,  and  he 
was  not  in  a  condition  to  dread  an  arrest  by  the  defendant, 
nor  was  the  payment  made  under  pressure  or  importunity 
by  the  creditor ;  and  if  there  be  no  power  of  compulsion,  it 
must  be  inferred  that  the  payment  was  voluntary,  and 
there  is  nothing  to  rebut  such  an  inference.  The  8^  sec- 
tion of  the  statute  6  Geo.  4,  c.  16,  cannot  avail  the  defend- 
ant, as  it  only  applies  to  payments  really  and  bond  fide 
made  by  a  bankrupt  to  a  creditor,  before  the  date  of  the 
commission  (such  payment  not  being  a  fraudulent  prefer- 
ence of  such  creditor).     The  bankrupt  must  have  been 


Crease. 
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awafe  of  his  insolvency  at  the  time^  and  he  had  previously         1828. 
contemplated  a  seneral  arrangement  with  his  creditors;       '     * 

^  o  e>  Churchill 

and  although  the  defendant  did  not  attend  at  the  meeting,  ^  v. 
yet  as  the  payment  was  made  only  ten  days  before  the  is^ 
suing  of  the  commission^  the  debtor  not  then  being  under 
the  influence  of  his  creditor,  it  must  be  assumed  to  be  vo^ 
luntary,  and  made  with  a  view  to  a  fraudulent  preference, 
particularly  as  the  debtor  would  not  have  been  placed  in 
a  worse  situation,  m  case  he  had  refused  payment.  The 
demand  was  not  made  under  a  threat,  or  even  dread  of  le- 
gal process;  and  it  was,  at  all  events,  incumbent  on  the  de^ 
fendant  to  shew  that  he  had  pressed  the  bankrupt  for  pay- 
ment so  as  to  place  himself  in  the  situation  of  an  importu- 
nate creditor.  Although  a  demand  for  a  further  security 
for  a  debt  not  due  is  held  not  to  vitiate  a  transaction  of  thia 
nature,  on  the  ground  of  fraudulent  preference,  accord-^ 
ing  to  the  case  of  Hartshorn  v.  Slodden  (a)y  or  of  Crosby 
V.  Crouch  (6),  where  a  trader  had  procured  A.  to  discount 
hUa,  wlio  aftenrarda  requhred  him  to  deposit  goods  as  a 
colhiteral  security;  Lord  Ettenborough  observed  (<*),  that 
**  The  consideration  upon  which  a  payment  made  to  ah  im- 
portunate creditor  of  a  debt  actually  due  has  been  allowed 
to  be  valid,  has  not  been,  that  he  might  resort  to  a  suit  to  en- 
force payment,  but  that  his  demand  repels  the  presumption 
that  the  bankrupt,  upon  the  eve  of  bankruptcy,  spontane- 
ously favoured  one  of  his  creditors  to  the  prejudice  of  the 
rest."  But  the  principle  established  in  T/tomion  v.  Har- 
greaves  (<f ),  is  expressly  applicable  to  this  case.  There,  a 
trader,  being  pressed  by  a  creditor  for  payment  or  security^ 
one  or  other  of  which  he  said  he  would  have,  gave  a  bill  of 
sale  of  certain  wools  and  cloths  in  a  mill,  apparently  the  whole 
of  his  stock,  and  immediately  left  his  business  and  home  and 
became  a  bankrupt;  and  the  Court  held,  that,  inasmuch  as 

(a)  2  Bos.  &  Pttl.  582.  (b)  2  Camp.  165;  5.  C.  11  East,  266. 

(c)  1  Gamp.  168.  (d)  7  East,  544. 
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1828.         the  act  done  did  not  redeem  the  trader  even  from  anypre-^ 
Churchill     ^^"^  dffficulty,  which  was  the  ordinary  motive  for  such  an 
V-  act  when  really  done  under  the  pressure  of  a  threat,  it  was 

evidence  that  it  was  not  done  under  such  pressurCi  but 
voluntarily^  and  with  a  view  to  prefer  the  particular  cre- 
ditor in  contemplation  of  bankruptcy;  and  was  therefore 
void  as  against  the  assignees  of  the  bankrupt.  But^  se- 
condly, the  82d  section  of  the  statute  6  Geo,  4f,  cannot 
apply,  because,  with  the  exception  of  bankrupts'  cer- 
tificates, and  the  repeal  of  the  statute  5  Geo^  4,  that  act 
did  not  come  into  operation  until  the  Ist  September,  1825; 
and  the  Court  so  held  in  the  late  case  otMaggs  v.  Hu$U  {a), 
where  a  commission  having  been  sued  out  against  a  trader 
on  the  8th  September,  1825,  upon  an  act  of  bankruptcy 
committed  by  him  on  the  8th  July  preceding,  it  was  held, 
that  it  could  not  be  supported:  and  although  the  135th 
section  excepts  certain  preceding  specific  enactments,  yet 
the  Legislature  meant  that  no  one  clause  of  the  act  should 
take  effect  until  the  Ist  September,  1825.  Even  if  the 
payment  were  not  a  voluntary  payment,  it  amounted  at  all 
events  to  a  fraudulent  preference ;  but  it  must  be  taken  to 
be  voluntary,  as  it  was  neither  made  under  an  apprehen- 
sion of  legal  process,  nor  even  through  the  importunity  of 
the  creditor. 

Lord  Chief  Justice  Best. — The  first  point  to  be  con- 
sidered in  this  case,  is,  whether  the  payment  in  question 
falls  within  the  provisions  of  the  statute  6  Geo.  4,  c.  16. 
I  am  clearly  of  opinion  that  it  does.  It  is  true,  that,  by 
the  136th  section,  the  period  as  to  which  the  general 
operation  of  the  act  was  to  take  effect  is  postponed  till 
the  1st  September,  1825,  which  was  subsequent  to  the 
payment  in  question,  and  also  to  the  issuing  of  the  com- 
mission; and  1  should  have  thought  that  section  conclusive, 

(a)  4  Bing.  212. 


Churcuill 
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if  there  were  no  particular  clause  from  which  a  different         1828. 
intention  might  be  collected.     But  it  is  a  general  rule,  in 
the  construction  of  statutes^  that^  where  a  general  intention 
is  expressed,  and  also  a  particular  intent,  inconsistent  with       Crease. 
the  general  intention,  the  particular  intent  forms  and  is  to 
be  considered  in  the  nature  of  an  exception.     The  main 
question  then  is,  whether  the  82nd  section  of  the  statute 
6  Geo.  4,  by  which  the  statutes  1  Jcu:.  1,  c.  15,  s.  14, — 19 
Geo,  2,  c.  32,  s.  1 , — and  46  Geo.  3,  c.  1 35,  s.  1 ,  were  extend- 
ed  and  altered,  forms  such  an  exception ;  if  it  does,  the  pay- 
ment in  question  is  protected  by  it.     That  section  enacts, 
"  that  aU  payments  really  and  bond  fide  made,  or  which 
shall  hereafter  be  made  by  any  bankrupt,  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  to 
any  creditor  of  such  bankrupt  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor),  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed.'*    Unless  the  expression,  payments 
made,  does  not  refer  to  payments  at  the  time  of  the  pass* 
ing  of  the  act,  the  words,  ^'  or  which  hereafter  shall  be 
madei^  would  be  altogether  nugatory.     It  seems  to  me, 
therefore,  to  be  absurd  to  say,  that  the  Legislature  did  not 
contemplate  all  payments  really  and  bond  fide  made  at 
the  time  of  the  passing  of  the  act,  or  that  such  payments 
only  were  to  be  protected  which  were  to  be  made  after 
it  came  fully  into  operation.     The  next  question  is,  whe- 
ther the  payment  in  question  was  a  fraudulent  preference 
by  the  bankrupt.     It  has  been  contended,  that,  even  if 
it  were  not  a  voluntary  payment,  it  would,  under  the  cir- 
cumstances, amount  to  a  fraudulent  preference  by  the 
bankrupt  as  against  his  other  creditors.     But  that  is  not 
so.     The  words  of  the  statute  are  (a),  "  make  or  cause  to 
be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any 
of  his  goods  or  chattels."    And,  in  order  to  bring  a  pay- 
ment within  those  terms,  it  must  be  made  with  a  view  to  a 

(a)  See  section  3. 


Churchili. 


Cre4SS> 
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1828.         fraudulent  preference.     We  are  not  to  presume  fraud.    It 
must  in  all  cases  be  proved  and  found  as  a  (act  by  a  Jury ; 
V,  and  here^  they  have  expressly  negatived  that  the  defend- 

ant knew  of  the  imprisonment  or  insolvency  pf  his  debtor 
at  the  time  the  payment  in  question  was  made.  But  it  is 
said  that  they  should  have  found  otherwise^  as  the  pay- 
ment was  made  whilst  the  debtor  was  confined  in  prison, 
and  only  a  few  days  before  the  commission  was  sued  out 
against  him;  and^  therefore^  that  he  would  not  have  been 
placed  in  a  worse  situation  if  he  had  refused  payment. 
But  that  is  not  true,  for  be  might  have  been  able  to  have 
come  to  terms  with  all  his  other  creditorsj  or  might  have 
been  discharged  out  of  custody  at  the  suit  of  the  particu<* 
lar  creditor  at  whose  instance  he  was  confined.  But  he 
was  still  liable  to  have  a  detainer  lodged  against  him  by 
the  defendant;  and  an  inference  may  be  fairly  drawnjhat 
that  consideration  induced  him  to  yield  to  his  demand.  At 
all  events,  it  was  sufficient  to  repel  the  presumption  of  a 
fraudulent  preference,  which  question  was  fuUy  left  to  the 
Jury.  The  case  of  Thorhion  v.  Hargreaves^  and  others  of 
that  class,  do  not  appear  to  me  to  be  at  all  applicable  to 
the  present.  There,  the  trader  gave  a  bill  of  sale  of  appar-> 
ently  the  whole  of  his  stock,  or  all  he  had  in  the  world ; 
and  it  was  held,  that,  inasmuch  as  it  did  not  redeem  him 
even  from  any  present  difficulty,  neither  could  he  derive 
any  benefit  from  it,  and  the  assignment  was  not  made  un- 
der a  pressure,  but  voluntarily,  and  with  a  view  to  prefer 
the  particular  creditor,  in  contemplation  of  bankruptcy, 
it  was  void  against  the  assignees.  And  Lord  Ellen' 
borough  there  said  (a):  **  The  only  difficulty  which  lies 
on  the  plaintiffs  in  this  case,  is  to  make  out  that  this 
was  a  voluntary  payment  on  the  part  of  the  bankrupt; 
for,  that  bankruptcy  was  contemplated  by  him  when  he 
made  the  bill  of  sale,  all  the  evidence  strongly  shews. 
But,  taking  the   conversation  reported  between  the  de- 

<«)  7  East,  548. 
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fendants  and  ihe  bankrupt  to  be  a  threat  of  proceaa        ^^^ 
if  they  did  not  receive  payment  or  security  for  their  de-     cburchill 

mand.  I  do  not  see  how  the  exeeution  of  such  a  threat       ^  *^* 

Crsaie. 

could  put  the  bankrupt  in  a  worse  situation  than  the  ac* 
tual  transfer  of  the  goods  did ;  for  that  left  him  without 
any  property,  and  he  was  immediately  obliged  to  break 
up  his  business  and  leave  his  home.*'  And  Mr.  Justice 
Lawrence  expressed  his  opinion  in  still  stronger  terms, 
and  said:  **  If  the  bill  of  sale  swept  away,  as  it  is  said,  the 
whole  of  the  bankrupt's  property,  it  would  be  difficult  to 
say  that  it  was  not  made  in  contemplation  of  bankrupt- 
cy, because  it  would  be  in  itself  an  act  of  bankruptcy; 
and,  if  so  made  in  contemplation  of  bankruptcy,  he  must 
have  intended  to  give  a  preference  to  the  particular  credi- 
tors." That,  however,  cannot  be  compared  to  the  pay- 
ment of  so  small  a  sum  as  191.^  for  a  debt  fairly  contracted, 
and  which  the  defendant  was  to  have  received  immediately 
on  the  completion  of  the  work;  and,  as  the  Jury  have  ex- 
pressly found  that  the  defendant  did  not  know  of  the  im- 
prisonment or  insolvency  of  his  debtor  at  the  thne  of  the 
payment  in  question,  and  also  that  it  was  made  without 
fraud,  their  verdict  is  ecmolusive,  and  this  rule  must  con- 
sequently be  discharged. 

Mr.  Justice  Park. — All  cases  of  this  description  must 
depend  upon  their  own  peculiar  circumstances,  and  it  is 
a  mere  question  of  fact  for  a  Jury  to  say  whether  fraud 
baa  been  committed  or  not;  and  here,  that  question  was 
fairly  and  fully  leA:  to  them,  and  I  am  clearly  of  opinion 
that  they  have  come  fo  a  right  conclusion;  and,  as  the 
verdict  was  for  a  less  sum  than  SOL,  the  rule  ought  not  to 
have  been  granted.  With  respect  to  the  question  which 
haa  been  raised  as  to  the  construction  to  be  put  on  the 
statute  6  Geo.  4,  c.  16,  although  the  lS6th  section  enacts 
that  the  act  shall  not  take  effect  before  the  1st  September^ 
18S5,  except  as  to  bankrupt's  certificates  and  the  repeal 
of  the  dth  Geo.  4;  yet  the  t35th  section  enacts,  that  the 
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1828.        act  shall  be  construed  beneficially  for  creditors,  and  that 

^    "     ^      nothing  therein  contained  shall  alter  the  present  practice 

V.  in  bankruptcy,  except  where  any  such  alteration  is  ex- 

CltEAflE 

pressly  declared;  and  the  words  in  the  82nd  section  "  that 
all  payments  made,  or  which  hereafter  shall  be  made^  are 
extremely  strong,  if  not  conclusive,  to  shew  that  the  Le- 
gislature intended  to  protect  all  payments  actually  made 
at  the  time  of  the  passing  of  the  act,  on  the  2nd  May,  and 
even  those  made  before  that  day;  and  here,  the  payment 
was  made  more  than  a  month  after  the  statute  was  passed. 
All  payments  made  must  be  considered  to  refer  to  pay- 
ments theretofore  made,  and  more  particularly  so,  as  they 
were  followed  by  the  words,  "  or  which  hereafter  shall  be 
iiiade.'*  Again,  the  words  are,  *'  all  payments  really  and 
bond  fide  made  by  a  bankrupt  to  a  creditor  (such  payment 
not  being  a  fraudulent  preference)  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy."  And  here, 
there  was  no  evidence  to  shew  that  the  defendant  knew 
of  his  debtor's  imprisonment  or  insolvency,  or  that  he 
had  committed  an  inchoate  act  of  bankruptcy.  The  pay- 
ment, therefore,  was  valid,  unless  it  were  made  with  a  view 
to  a  fraudulent  preference.  What  then  are  the  facts? 
The  defendant,  a  paper-hanger,  had  done  work  for  the 
bankrupt,  and  he  knew  that  the  latter  was  about  to  re- 
ceive money  at  a  fire-office,  on  a  particular  day;  he  accord- 
ingly went  there,  and,  seeing  his  debtor  receive  the  money 
he  asked  for  the  sum  due  to  him,  and,  as  the  demand  was 
made  in  ignorance  of  the  insolvency  of  his  debtor,  or  that 
he  had  gone  to  the  fire-office  on  a  day  rule,  it  did  not  de- 
stroy the  bona  fides  of  the  transaction,  nor  did  the  pay- 
ment sweep  away  the  whole  of  the  property  of  the  debtor 
as  in  Thornton  v.  Hargreaves.  So,  in  Hartshorn  v.  Slod- 
den  (a),  where  the  trader,  at  the  instance  of  a  creditor, 
gave  goods  out  of  his  shop  in  part  payment  of  a  bond 
not  then  due,  even  that  circumstance  was  held  not  to 

(//)  2  Bos.  &  Pul.  582. 
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vitiate  the  transaction;  and  Lord  Chief  Justice  Alvanley        1828. 
said  (o):  "  If  the  goods  be  delivered  through  the  urgency     chu^chill 
of  the  demand,  or  the  fear  of  prosecution,  whatever  may       ^  ^• 
have  been  in  the  contemplation  of  the  bankrupt,  this  will 
not  vitiate  the  proceeding.*'    And  here,  the  defendant 
made  a  demand  for  a  sum  long  before  due  to  him,  and  the 
Jury  have  expressly  negatived  fraud  or  collusion. 

Mr.  Justice  Burrouoh. — When  this  application  was 
made  I  thought  the  rule  ought  not  to  have  been  granted. 
The  late  statute  provides,  that  it  is  to  be  construed  bene- 
ficially to  creditors;  and  here,  the  Jury  have  found  not 
only  that  the  bankrupt  had  not  made  this  payment  by  way 
of  fraudulent  preference,  but  also  that  the  defendant  did 
not  know  of  the  insolvency  or  imprisonment  of  his  debtor 
at  the  time.  The  defendant  only  claimed  a  small  sum  to 
which  he  was  justly  entitled,  and  he  received  it  out  of  a 
larger  amount  which  the  bankrupt  had  just  before  been 
paid  by  the  fire-office.  There  was  no  ground  even  to 
suspect  a  collusion  between  them,  and  the  bankrupt  did 
not  part  with  the  whole  of  his  property,  so  as  to  bring  this 
case  within  that  of  Thornton  v.  Hargreaves. 

Mr.  Justice  Gaselee. — I  am  also  of  opinion  that  there 
is  no  ground  for  the  Court  to  interfere,  as  the  question  of 
fraud  was  most  properly  left  to  the  Jury,  and  it  was  a 
point  entirely  for  their  consideration.  For  any  thing  that 
appears  to  the  contrary,  the  defendant  might  have  made 
frequent  demands  of  his  debt  pre^ously  to  his  meeting 
the  bankrupt  at  the  fire-office;  and  when  he  found  that  his 
debtor  was  about  to  receive  money  there  on  a  particular 
day,  it  was  natural  for  him  to  go  and  meet  him;  and  there 
was  no  evidence  to  shew  that  life  went  there  upon  any  pre- 
vious intimation  from  the  bankrupt. 

Rule  discharged. 

(<i)  2  Bos.  &  Pul.  585. 
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Wednesday,  SymES  V.  Ro8£. 

Nw,  26M.  f^ 

The  defendant  ^  ^^  plaintiiF  having  arrested  the  defendant  for  120/.  an- 

having  paid  mo-  ^er  a  writ  of  capias  issued  out  of  this  Court,  he  deposited 

ncy  into  Court 

as  a  security  for  that  sum  with  the  sheriff,  together  with  the  further  sum 

coet»,*in  pursu-  of  10/,  as  a  Security  for  costs,  to  abide  the  event  of  the 

ancc  of  the  sta-  g^Jf  ^hJch  gums  the  sheriff  afterwards  paid  into  Court, 

tute  7  &  8  Geo,  '  *^  ^ 

4,  c.  71,  B,  2,  and  the  defendant,  instead  of  perfecting  special  bail,  paid 

verdict,  on  which  in  the  additional  sum  of  10/.  as  a  further  security  for  the 

imfreripT-  costs  of  the  action,  to  remain  in  Court  to  abide  the  event 

Heidf  that  the  ^f  (j^  ^^u  accordiufir  to  the  provisious  of  the  statute  7  &  8 

rule  to  have  ^*»«  ^        ^  , 

money  repaid  to  GeO»  4,  C.  71,  8.  S  (<l)« 

rule  nutin  Uie      ^^^  causc  having  Gomo  on  for  trial  before  Lord  Chief 

fir&t  instance; 

and  that,  in  order  to  make  it  absolute,  it  is  necessary  to  produce  the  record,  and  certificates  from 
the  derk  of  the  judgments  and  the  Prothonotary,  that  Judgment  bad  been  duly  signed,  and  the 
money  paid  into  Court. 


(a)  Wlucb— after  redting,  that, 
by  an  act  passed  in  the  43rd  year 
of  the  reign  of  his  late  Majesty, 
(43  Gee.  3,  c.  4d,  8.  2,)  persoBS 
arrested  upon  mesne  process  were 
enabled,  in  lieu  of  giving  bul  to 
the  sheriff,  to  deposit  in  his  hands 
the  sum  indorsed  upon  the  writ, 
together  with  Un  pounds  in  addi- 
tion, to  answer  l^e  costs  which 
might  accrue  up  to  the  time  of 
the  return  of  the  writ,  and  also 
such  further  sum^if  any,  as  should 
have  been  paid  for  the  Kih'g's  fine 
upon  any  original  writ,  and  should 
thereupon  be  dbcharged  from 
such  arrest;  and  that  it  was  ex- 
pedient to  extend  the  provisions 
of  the  said  act»  and  to  enable 
persons  who  hare  been  arrested, 
to  deposit  or  pay  into  the  Court 
in  which  the  writ  shall  be  return- 
able, the  sum  indorsed  upon  the 
writ,  together  mth  an  aMtional 


sum  as  a  security  for  costs,  to 
abide  the  event  of  the  suit,  in- 
stead of  putting  in  and  perfecting 
ball  in  the  said  action^-eoactSy 
that,  ''  in  all  cases  in  which  any 
defendant  shall  have  been  dis- 
charged from  arrest,  upon  making 
such  deposit  as  was  required  by 
the  said  recited  act,  and  the  sum 
so  deposited  shall  have  been  paid 
into  Court,  it  shall  be  lawful  for 
such  defendant,  instead  of  putting 
in  and  perfecting  special  bail  in 
the  action,  aocordmg  lo  the  coarse 
aad  practice  of  the  Court,  to  al* 
low  the  sum  so  deposited  with 
the  sheriff,  and  by  him  paid  into 
Court  as  aforesaid,  together  with 
the  additional  sum  of  tea  pounds^ 
to  be  paid  into  Court  by  such  de- 
fendant as  a  further  security  for 
the  costs  of  the  action,  to  remun 
in  the  Court,  to  abide  the  event  of 
the  suit." 
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Justice  Besif  at  Westminster,  at  the  Sittings  after  the 
lastTerm,  the  Jury  found  a  verdict  for  the  defendant;  and 
judgment  having  been  entered  up  thereon — 

Mr.  Serjeant  Andrews,  on  a  former  day  in  this  Term, 
moved 9  that  the  monies  so  deposited  and  paid  into  Court 
might  be  repaid  to  the  defendant^  the  posiea  having  been 
delivered  to  him ;  and  the  learned  Serjeant  submitted^  that 
he  was  clearly  entitled  to  repayment,  as  the  time  had  elaps- 
ed within  which  the  plaintiff  might  move  for  a  new  trial. 

Aa  this  was  the  first  application  under  the  statute,  the 
Secondary  doubted  whether  the  rule  should  be  absolute  in 
the  first  instance,  or  only  a  rule  to  shew  cause. 


1828. 


[* ''  And,  ill  all  cases  where  any 
defendant  shall  have  been  arrested 
and  given  bail  to  the  sheriff,  or 
shall  have  been  arrested  and  re- 
mun  in  custody,  it  shall  be  lawful 
for  sneh  last-mentioned  defend- 
aat,  instead  of  patting  in  and  per- 
fecting special  bail,  to  deposit  and 
pay  into  the  said  Court  the  sum 
indorsed  on  the  writ,  together  with 
the  amount  of  the  Klng^  fine,  if 
aay»  upon  the  original  writ,  and 
the  further  sum  of  twentjf  pounds 
as  a  security  for  the  costs  of  the 
action,  there  to  remain,  to  abide 
the  event  of  the  smt;]  and  there- 
upon the  sfud  defendant  may,  and 
he  is  thereby  required,  to  enter  a 
common  appearance*  or  fik  com^ 
mon  bul  in  the  action,  ^thin 
SQch  time  as  he  would  have  been 
required  to  have  put  in  and  per- 
fected special  bail  in  the  action, 
according  to  the  course  of  the  said 
Court;  or  in  default  thereof,  the 
plaintiff  in  the  action  is  thereby 
empowered  to  enter  such  com- 
mon appearance,  or  file  common 


bail  for  the  said  defendant;  and 
the  cause  may  proceed,  as  if  the 
defendant  had  put  in  and  per- 
fected special  bail. — And  in  case 
judgment  in  the  said  action  shall 
be  given  for  the  plaintiff,  he  shall 
be  entitled,  by  order  of  the  Court, 
upon  motion  made  for  that  pur« 
pose,  to  receive  the  said  money  so 
remaining  in  or  so  deposited  or 
paid  into  Court  as  aforesud,  or  so 
much  thereof  as  will  be  sufficient 
to  satisfy  the  sum  recovered  by 
the  judgment  and  the  costs  of  the 
application;  and  if  judgment  be 
given  in  the  sud  action  for  the 
defendant,  or  the  pluntiff  discon- 
tinue his  suit,  or  be  otherwise  bar- 
red; or  ia  case  the  sum  depodted 
and  paid  into  the  Court  be  more 
than  sufficient  to  satisfy  the  plun- 
tiff, the  sud  money  so  deposited 
or  paid  into  Court,  or  so  much 
thereof  as  shall  remain,  shall,  by 
order  of  the  Court,  upon  motion 
to  he  made  for  that  pwrfou,  he 
repaid  to  snch  defendant.** 


*  .Sc«  next  ease. 
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1828.  But  the  Court,  considering  that  the  plaintiff  might  bring 

a  writ  of  error,  said  that  there  ought  only  to  be  a  rule  nUi; 
and  that,  before  it  was  made  absolute,  it  was  necessary  to 
produce  the  record,  as  well  as  a  certificate  of  the  clerk  of 
the  judgments  stating  that  judgment  had  been  duly  sign- 
ed, and  also  a  certificate  from  the  Prothonotary  that  the 
above  sums  had  been  paid  into  Court. 

Mr.  Serjeant  Andrews,  on  this  day  produced  the  record, 
and  the  certificates  as  required  above,  and  an  affidavit 
stating  that  a  copy  of  the  rule  nisi  had  been  served  on  the 
plaintiff,  on  which  the  Court  ordered  it  to  be  made — 


Absolute. 


\rJ!^oT?k  Smith  r.  Jordan. 


Nov.  27th. 

The  defendant,  A  RULE  was  obtained  by  Mr.  Serjeant  Wilde,  on  a  for- 
reated,  paid  into  ^^i*  ^^y  iH  this  Term,  Calling  on  the  plaintiff  to  shew  cause, 
i^ZwidVn**  die  ^^y  ^^^  bail-bond  which  had  been  entered  into  and  given 
writ,  and  the      fay  the  defendant  in  this  cause,  might  not  be  delivered  up 

further  sum  of 

twenty  pounds  to  be  Cancelled,  on  an  affidavit  which  stated  that,  since  the 
cosu.'toTwde**'  bond  was  executed,  he  had  paid  into  the  hands  of  one  of 
the  event  of  the    tjjg  Prothonotarics  of  this  Court,  the  sum  of  281.,  being 

auit,  m  pursu-  '  o 

anceofthesta-    the  amount  indorsed  upon  the  writ,  and  the  further  sum 

tute  7  &  8  Geo,       -  ^- _  •       n         t  n   i  •         • 

4,  c.  71,  instead  of  201.  as  a  security  for  the  costs  of  the  action,  m  pursu- 
Jttg -pe""^  ance  of  the  statute  7  &  8  Geo.  4,  c.  71,  s.  2  ♦. 

dal  bail: — 

Held,  that  he  Mr.  Serjeant  Merewether  now  shewed  cause,  and  sub- 

was  entitled  to 

have  the  bail-  mitted,  that,  although  the  defendant  might  pay  the  debt 
up*to  Wm  telle  ^"*^  Court,  With  20/.  to  answer  the  costs,  instead  of  putting 
cancelled.  j^  and  perfecting  special  bail,  still  that,  having  given  a  bail- 

bond,  there  was  no  ground  for  ordering  it  to  be  cancelled, 
as  it  ought  to  remain  as  an  additional  security,  in  case  the 
costs  of  the  action  should  eventually  exceed  2X)L 

But  the  Court  held,  that,  as  the  statute  enacted  that,  if 

•  See  ante,  p.  427. 
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the  defendant  gave  bail  to  the  sheriff,  he  might  pay  the         1828. 
debt  into  Court,  with  201,  to  answer  costs,  on  which  he  was 
entitled  to  file  common  bail,  he  was  at  liberty  to  have  the 
bail-bond  delivered  up  to  him,  as  it  fell  within  the  terms, 
as  well  as  the  meaning  of  the  act. 

Rule  absolute. 


Carruthers  r.  Payne,  and  two  Others.  Nwmh 

J  HIS  was  an  action  of  trover  for  a  chariot,  with  the  fur-  The  44th  scc- 
niture  and  fittings  belonging  thereto.     At  the  trial,  before  tute  6  Geo.  i,  c. 
Lord  Chief  Justice  Best,  at  GuildhaU,  at  the  Sittings  ^^^l^^tlryTc'-- 
after  the  last  Term,  it  appeared  that  the  defendants  were  '«<^»  brought 

,  .  ,  against  any  per - 

the   assignees   of  one  McNeill,  the  elder,  a  bankrupt:  am  for  any 

but  the  action  was  not  brought  against  them  as  such.    On  pJmiance  ofthe 

the  bankrupt's  son  being  called  as  a  witness,  he  stated,  JJ^n^^^"^*^^^^ 

that  his  father  was  a  coach-maker,  and  that,  in  September,  three  calendar 

18^G,  the  plaintiff  agreed  to  purchase  a  new  chariot  for  after  the  fact 

two  hundred  and  forty  guineas^  which  was  to  be  finished  doea^ot^appiy 

by  the  latter  end  of  October,  according  to  certain  terms,  as  to  «ction§ 

.  111.  1-1      against  aiiig- 

specined  m  a  written  agreement ;  that  the  chariot  was  built  nees,  who  only 
accordingly,  and  that,  on  the  30th  March,  1827,  its  amount  J^o"  ^^^  ^f^ 
was  paid  for  by  the  plaintiff;  that  he  afterwards  directed  'ribuUonofthe 

*^  .y  r  J  property  of  the 

a  front  seat  to  be  added ;  but  the  builder  having  neg-  bankrupt,  and 
lected  to  do  so,  the  plaintiff  sent  for  the  chariot  repeated-  power  conferred 
ly,  and  the  former  promised  to  deliver  it;  that  the  plain-  orforTnJ^spr' 
tiff  afterwards  wrote  to  the  builder,  saving,  that,  as  the  c»**  purpose  un- 

•^     ®'  '  dertheact;  for 

the  act  done  ap- 
plies to  acts  done  for  the  purpose  of  taking  possession  of  the  bankrupt's  property  by  the  commis- 
sk>ners,  or  messengers  acting  under  their  warrant.  Therefore,  trover  for  a  chariot  seized  by  assig- 
nees on  the  psemises  of  the  bankrupt,  was  held  to  be  maintainable,  although  the  action  was  not 
commenced  by  the  owner,  against  the  assignee^  within  tiiree  months  after  the  seizure. 

The  plaintiff  ordered  a  chariot  to  be  built,  which  was  to  be  finished  according  to  certain  di- 
rections, and  for  which  he  pnid ;  and  after  it  had  been  finished  in  other  respects,  he  ordered  a  front 
seat  to  be  added,  but  the  builder  not  executing  the  order,  the  plaintiff  sent  for  the  chariot  several 
times,  and  the  builder  promised  to  deliver  iL     Subsequently,  the  plaintiff  said  he  did  not  want  the 
chariot,  and  ordered  it  to  be  sold,  and  it  was  standing  in  the  builder's  warehouse  for  that  purpose, 
the  front  seat  not  having  been  added ;  when  a  commission  of  bankrupt  was  issued  against  the  build- 
er, and  his  assignees  seized  and  sold  the  carriage  under  the  commission : — Held,  that  the  plaintiff 
had  a  sufficient  property  in  the  chariot  to  maintain  trover,  and  that  it  did  not  pass  to  the  assignees 
as  being  in  the  possession,  order,  or  disposition  of  the  bankrupt,  with  the  consent  and  permission  of 
the  true  owner,  within  the  72nd  section  of  the  statute. 
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chariot  was  not  required  by  him,  as  he  should  prefer 
an  open  carriage,  he  wished  the  builder  to  dispose  of 
it  at  what  it  cost;  and  that,  if  it  could  not  be  disposed  of 
without  a  loss,  he  must  keep  it;  that  the  chariot  was  ac* 
cordingly  left  in  a  shed  immediately  behind  the  builder  a 
shopi  for  the  purpose  of  sale;  and  it  was  proved,  that  it 
was  usual  for  coach-makers,  and  according  to  the  custom 
of  the  trade,  to  have  carriages  belonging  to  different  gentle- 
men standing  on  their  premises  exposed  for  sale,  as  well 
as  for  the  purpose  of  being  repaired.     It  was  also  proved 
that  M'Neitl,  the  builder  of  the  carriage,  became  bank- 
rupt on  the  Srd  May  ;  that  a  commission  was  sued  out  against 
him  on  the  8th ;  and  that  the  chariot  was  seised  by  the  de- 
fendants, as  his  assignees,  and  sold  by  auction  under  their 
direction  on  the  28th  June  following,  the  front  seat  not 
having  been  added,  although  it  was  complete  as  a  travelling 
chariot  at  first.     It  also  appeared  that  the  writ  in  this  ac^ 
tion  was  not  sued  out  until  the  21  si  April,  1828.    When  it 
was  objected  for  the  defendants,  Jirst,  that  trover  could 
not  be  maintained  for  an  article  not  finished  anddelivefed; 
secondly f  that  the  chariot  was  in  the  poaacaoion,  order,  or 
disposition  of  the  bankrupt,  at  the  time  of  his  bankruptcy, 
within  the  meamng  of  the  72nd  section  of  the  statute  6  Geo. 
4,  G.  16  (a) ;  and  therefore  that  the  defendants  were  en- 
titled to  it,  as  his  assignees :  and,  thirdly,  that,  as  the  action 
was  not  brought  within  three  months  after  the  sale  and 
conversion  of  the  carriage,  the  defendants  were  protected 
by  the  44th  section  of  that  statute  (6),  and  consequently 
entitled  to  a  verdict 


(a)  By  which  it  is  enacted, 
''  that,  tf  any  bankrupt,  at  the 
tinra  he  becomes  bankrupt,  shttll, 
by  the  consent  and  permission  of 
the  true  owner  thereof,  have  in 
his  possession,  order,  or  disposi- 
tion, any  goods  or  chattels,  where- 
of he  was  reputed  owner,  or  where- 
of he   had  taken  upon  him  the 


sale,  alteration,  or  disposition  as 
owner,  the  commissioners  shall 
have  power  to  sell  and  dispose  of 
the  same  for  the  benefit  of  the 
creditors  under  the  commission." 
{b)  By  which  it  is  enacted,  **  that 
evety  action  brought  against  any 
person  for  ar^  thing  done  In  pur- 
suance of  this  act,  shall  be  coar 
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His  Lordship  was  strongly  inclined  to  think  that  there 
was  no  weight  in  either  of  the  objections ;  but,  as  he  consi- 
dered the  last  to  embrace  a  material  question,  he  reserred 
the  whole  for  the  consideration  of  the  Court.  A  rerdict  was 
accordingly  taken  for  the  plaintiff,  for  the  value  of  the 
chariot,  leave  being  reserved  to  the  defendants  to  enter  a 
nonsuit,  or  that  a  verdict  might  be  entered  for  them,  in 
case  the  Court  should  be  of  opinion  that  either  of  the  above 
objections  was  well  founded. 


1828. 


CARJlUTBeRS 
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Mr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  accordingly;  and,  in  support  of  the  first 
objection,  he  relied  on  the  case  of  Mncklow  v.  Mcmgles  (a), 
where  it  was  held,  that,  if  a  person  contract  with  another 
for  a  chattel  which  is  not  in  existence  at  the  time  of  the 
contract,  though  he  pay  him  the  whole  value  in  advance, 
and  the  other  proceeds  to  execute  the  order,  the  buyer 
acquires  no  property  in  the  chattel,  till  it  is  finished  and 
delivered  to  hiiki ;  and  therefore  that  trover  cannot  be  main- 
tained for  it.  That  was  an  action  of  trof  er,  by  the  assig- 
nees of  a  bankrupt,  for  a  barge,  which  the  bankrupt,  a 
bai^- builder,  had  undertaken  to  build  for  one  Pocock^ 
who,  before  the  work  was  begun,  advanced  the  bankrupt 
money  on  account,  and,  as  it  proceeded,  paid  him  the  whole 


menced  within  three  calendar 
months  next  aflter  the  fact  com- 
mitted; aod  the  defendant  or  de- 
fendants in  any  such  case  may 
plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in 
endence  at  the  trial,  and  that  the 
same  was  done  by  authority  of 
this  act;  and,  if  it  shall  appear 
so  to  have  been  done,  or  that  such 
action  was  commenced  after  the 
time  before  limited  for  bringing 
the  same,  the  Jury  shall  find  for 


the  defendant  or  defendants ;  and 
if  there  be  a  verdict  for  the  de- 
fendant or  defendants^  or  if  the 
plaintiff  or  plaintiffs  shall  be  non- 
suited, or  discontinue  his  or  their 
action  or  suit,  after  appearance 
thereto,  or,  if  upon  demurrer, 
judgment  shall  be  given  against 
thepluntiffor  plaintiffs,  the  de- 
fendant or  defendants  shall  reco- 
ver double  costs." 
{a)  1  Taunt.  318. 
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1828.        value,  and  when  the  barge  was  nearly  finished,  Pococks 
c    RUTH         name  was  painted  on  the  stern;  and  two  days  after  the 
V,  completion  of  the  wotk,  and  before  a  commission  of  bank- 

rupt  had  issued  against  the  barge-builder,  the  Sheriff  of 
Middlesex  took  the  barge  under  an  execution  against  liim, 
it  not  having  then  been  delivered  up  to  Pocock,     And  Sir 
James  Mansfield ^  said:  ''  The  only  effect  of  the  payment 
is,  that  the  bankrupt  was  under  a  contract  to  finish  the 
barge ;  that  is  quite  a  diflerent  thing  from  a  contract  of 
sale,  and  until  the  barge  was  finished,  we  cannot  say  that 
it  was  so  far  Pocock' s  property  that  he  could  have  taken  it 
away."  And  on  that  case  being  cited  in  Woods  v.  Russell  (a), 
its  authority  was  not  questioned;  but  the  Court  drew  a  dis- 
tinction between  the  two  cases.     Secondly^  as  the  chariot 
was  on  the  bankrupt*s  premises,  where  the  plaintiff  had  al- 
lowed it  to  remain  for  sale,  and  it  was  there  when  the  de« 
fcndants  took  possession,  and  had  never  been  removed 
from  the  bankrupt's  premises  since  it  was  built,  nor  dis- 
tinguishable from  his  stock,  it  must  be  taken  to  be  in  the 
possession,  or  at  all  events,  in  his  order  or  disposition, 
with  the  consent  and  permission  of  the  true  owner,  with- 
in the  72nd  section  of  the  statute;  and  more  particular- 
ly  so,   as  it  was  proved  that  it  stood  on  the  plaintiff's 
account  on  the  bankrupt's  premises,  in  the  ordinary  way 
in  which  gentlemen's  carriages  are  permitted  to  remain 
at  coach-makers,  when  sent  to  be  repaired  or  cleaned.    In 
Thackthwaite  v.  Cock  (6),  a  custom,  that  purchasers  of 
hops  from  hop  merchants  should  leave  them  in  the  mer- 
chant's warehouse,  for  the  purpose  of  re-sale,  upon  rent, 
undistinguished  from  the  merchant's  stock,  was  held  not 
to  be  such  a  custom  of  trade  as  would  prevent  the  hops 
from  becoming  the  property  of  the  merchant's  assignees, 
in  case  of  bankruptcy,  as  being  in  his  possession,  order, 
and  disposition.      That  case  is  scarcely  distinguishable 

(«)  5  Barn.  &  Aid.  912.  (6)  3  Taunt.  487. 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  ^S 

from  the  present.    In  Knowlee  ▼•  Horsfall  (a),  where  a        1828. 
spirit  merchant  sold  to  a  wine-merchant  several  casks  of  caerut  k 
brandy,  some  of  which,  at  the  time  of  the  sale,  were  in  the  v. 

spirit  merchant's  own  vaults,  and  others  in  the  vaults  of  a 
regular  warehouse-keeper;  and  it  was  agreed  between 
the  parties  that  the  brandies  should  remain  where  they 
were,  until  the  vendee  could  conveniently  remove  them; 
and,  immediately  after  the  sale,  the  vendee  marked  the 
several  casks  with  his  initials,  and  it  was  notorious  to  the 
persons  carrying  on  the  wine  trade  at  the  place  where  the 
parties  resided,  that  this  sale  had  taken  place,  but  no  no- 
tice of  it  had  been  given  to  the  warehouse-keeper  with 
whom  some  of  the  casks  were  deposited.  The  spirit  mer- 
chant having  become  bankrupt  while  the  brandies  remain- 
ed where  they  were  originally  deposited — it  was  held,  that 
the  whole  of  them  passed  to  his  assignees,  as  goods  in  his 
possession,  order,  and  disposition,  by  the  consent  and  per- 
mission of  the  true  owner,  within  the  statute  21  Jac.  1,  c. 
19,  8.  11;  and  Thackthwaiiey.  Cock  was  ther^  referred  to, 
and  its  authority  recognized  by  the  Court. 

Thirdly i  as  the  chariot  was  sold  on  the  2&\hJune^  1827, 
and  this  action  was  not  brought  until  nearly  ten  months 
afterwards,  it  is  quite  clear  that  it  was  too  late ;  and  that, 
on  the  defendants*  proving  themselves  to  be  assignees, 
they  were  entitled  to  a  verdict;  as  the  thing  done  within 
the  meaning  of  the  44th  section  of  the  statute  6  Geo.  4,  c. 
16,  was  the  conversion  of  the  plaintiff's  chariot,  which  was 
completed  by  the  sale  under  the  commission. 

Mr.  Serjeant  Wilde  afterwards  shewed  cause. — With 
respect  to  the  first  objection — The  maker  of  the  chariot 
was  not  under  a  contract  to  build  or  finish  it  at  the  time  of 
his  bankruptcy,  as  in  Mucklow  v.  Mangles,  as  it  was  not 
only  in  effect  completed  as  a  travelling  chariot  before  pay- 

(0)  5  Bam.  &  Aid.  134. 
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18S6.        ment  by  the  plaintiff,  but  was  idetitified  as  such  by  the 
c      uTHERs    'i'"*'^®^*  ®"^  afterwards  remained  on  his  premises  in  the 
V.  same  manner  as  if  it  had  been  left  with  him  for  the  pur- 

pose  of  repair ;  and  the  merely  ordering  a  front  seat  to  be 
added  can  make  no  difierenoe,  the  article  having  been  pre- 
viously  finished  and  paid  for.  In  Woods  v.  Russell^  where 
a  ship  was  to  be  paid  for  by  instalments,  according  to  the 
progress  of  the  work,  the  Court  of  King^s  Bench  thought 
that  the  payment  of  such  instalments  appropriated  specifi- 
eally  to  the  party  for  whom  it  was  building  the  ship  so  in  pro- 
gress, and  vested  the  property  in  him;  and,  as  the  builder 
had  signed  a  certificate  according  to  the  registry  act,  to  en- 
able the  party  to  have  the  ship  registered  in  his  name,  he 
was  holden,  by  so  doing,  to  have  consented  that  the  general 
property  in  the  ship  should  be  considered  from  that  time  as 
being  in  the  party  for  whom  she  was  built.  And  the  Court 
there  said  (a),  "  that  the  bankrupt  could  not  be  injured  by 
having  the  general  property  in  the  ship  considered  as  vest- 
ed in  the  party  who  contracted  for  the  building  of  her,  be- 
cause the  former  would  still  have  a  lien  upon  the  posses- 
sion for  the  residue  of  the  price ;  and  that  the  legal  effect 
of  signing  the  certificate  for  the  purpose  of  having  the 
ship  registered,  was,  from  the  time  the  registry  was  com- 
plete, to  vest  the  general  property  in  the  contractor:"  and 
they  drew  a  distinction  between  that  case  and  Mucfdom 
V.  Mangles^  where  the  party  contracting  with  the  builder 
paid  him  the  whole  value  in  advance,  and  the  builder  be- 
coming bankrupt  during  the  progress  of  the  work,  it  was 
properly  held  that  the  party  contracting  acquired  no  pro- 
perty in  the  barge  till  she  was  finished  and  delivered  to 
him*  The  case  of  Woods  v.  Russell  is  much  stronger  than 
the  present;  as  there  the  vessel  was  neither  finished  nor 
laiinched,  neither  was  the  full  price  paid  for  her.  Here, 
however,  the  chariot  was  not  only  built  according  to  the 
plaintiff's  order,  but  he  paid  the  full  price  of  it  to  the  build- 

(a)  5  Bam.  &  Aid.  947- 
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er  long  before  he  became  bankrupt;  and  if  the  chariot  had         1828. 
been  afterwards  destroyed  by  fire,  it  is  quite  clear  that  the 

I   •     •-«  .  -  i;ariiui 

plaintin  must  have  borne  the  loss.    As  to  the  second  objec-  v. 

ti<»i — As  it  appeared  that  the  plaintiff  had  frequently  sent 
for  the  chariot  after  it  was  completed  according  to  the  terms 
of  the  original  order,  in  expectation  that  the  front  seat  had 
been  added,  and  the  bankrupt  had  promised  to  deliver  it, 
it  remained  in  his  possession  by  his  own  act,  and  through 
hia  own  delay,  and  not  with  the  consent  of  the  plaintiff; 
whilst  in  Thackihwaite  v.  Cockg  and  in  Knowles  v.  Hors- 
Jallf  it  was  agreed  between  the  parties  that  the  articles  pur- 
chased should  remain  in  the  merchant's  warehouse,  in  the 
one  case,  for  the  purpose  of  re*sale,  and  in  the  other,  until 
they  could  be  conveniently  removed ;  which  circumstances 
distinguish  them  from  the  present.  With  respect  to  the 
iMrc/ objection — that  the  action  was  not  brought  within  the 
time  limited  by  the  6  Geo.  4,c.  16 — ^The  44th  section  of  that 
statute  was  introduced  instead  of  the  16th  section  of  the  sta- 
tute 1  Jac.  1,  c*  15;  and  the  words  of  it  do  not  extend  to 
mere  questions  of  property  vested  in  the  assignees,  but  ap- 
ply only  to  actions  brought  against  commissioners,  or  other 
persons  acting  as  public  officers  in  the  discharge  of  a  public 
duty.  There  is  a  wide  distinction  between  assignees  of  a 
bankrupt,  who  are  appointed  for  the  purpose  of  investigat- 
ing disputed  claims  of  creditors,  or  arranging  the  pecuniary 
concerns  of  the  bankrupt,  and  commissioners,  or  messen- 
gers acting  under  them,  who  take  the  property  in  the  first 
instance.  The  commissioners  are  clothed  with  an  authori- 
ty of  a  penal  nature,  as  they  have  power  to  commit  a  bank- 
rupt in  certain  cases ;  and  the  messengers  are  officers  of 
the  Court,  and  are  empowered  to  seiise  the  property  of  the 
bankrupt,  under  the  warrant  of  the  commissioners;  and 
if  they  are  obstructed  in  the  execution  of  their  duty,  it  is 
a  contempt  of  the  Great  Seal,  axid  punishable  as  such.  The 
terms  of  the  87th  section  of  the  statute,  which  enacts, 
that  no  title  to  any  property  sold  under  the  commission 
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1828.        shall  be  impeached  by  the  bankrupt,  or  any  person  daim- 

Carruthbrs    ^^S  under  him,  in  respect  of  any  defect  in  the  suing  out  of 

V*  the  commission,  unless  the  bankrupt  shall  have  commenced 

Paynr. 

proceedings  to  supersede  the  commission,  and  duly  prose- 
cuted the  same,  within  twelve  calendar  months  from  the  is- 
suing thereof,  would  be  altogether  nugatory  if  the  44th 
sect,  be  deemed  applicable  to  assignees,  as  the  commence- 
ment of  the  proceedings  to  supersede  the  commission,  under 
the  87th  section,  is,  the  bringing  of  an  action  against  the  as- 
signees. The  44th  section  must  be  taken  with  refefence 
to  the  41st,  42nd,  and  43rd,  which  apply  to  commissioners 
only,  and  were  introduced  in  the  late  act  to  afford  them  the 
full  protection  given  them  by  former  statutes.  The  41  st 
section  enacts,  that  no  writ  shall  be  sued  out  against  any 
commissioner,  for  any  thing  done  by  him  as  such,  unless  no- 
tice in  writing  of  such  intended  writ  shall  have  been  deliver- 
ed to  him  at  least  one  calendar  month  before  the  suing  out  of 
such  writ.  The  42nd  enacts,  that  no  plaintiff  shall  recover 
any  verdict  against  a  commissioner^  unless  such  notice  be 
proved  at  the  trial;  and  that,  in  default  thereof,  such  com- 
missioner shall  recover  a  verdict,  and  costs  as  thereinafter 
mentioned,  viz.  the  double  costs  given  by  the  44th  sec- 
tion of  the  statute.  The  43rd  section  enables  a  com- 
missioner to  tender  amends  within  one  month  after  receiv- 
ing the  notice  required  by  the  41st  section,  and,  if  the  same 
is  not  accepted,  to  plead  such  tender  in  bar:  and  although 
the  44th  section  enacts,  that  every  action  brought  against 
any  person  for  any  thing  done  in  pursuance  of  the  act, 
shall  be  commenced  within  three  months  next  after  the  fact 
committed;  yet  that  must  be  taken  to  apply  to  the  commis- 
sioners only,  or  to  the  messengers  acting  under  their  war- 
rant, as  it  is  enacted,  that,  if  judgment  be  given  against  the 
plaintiff,  the  defendant  shall  recover  double  costs,  which 
are  referred  to  in  the  42nd  section,  and  to  which  he  cannot 
be  entitled  unless  the  plaintiff  prove  the  giving  the  no- 
tice as  required  by  that  section;  and  such  notice  cannot 
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apply  to  assignees,  who  take  no  beneficial  interest  in  the         1826. 
property  of  the  bankrupt,  but  only  regulate  its  final  dis-    c^nROTHgRg 
tribution;  and  the  mere  sale  of  his  effects  cannot  be  con«  v. 

Patme 

sidered  as  a  thing  done  in  pursuance  of  the  act.  Public 
officers,  and  persons  connected  with  government  in  the  col- 
lection of  the  revenue.  Justices  of  the  Peace,  and  others, 
are  protected  in  the  execution  of  their  duty.  In  Wallace 
y.  Smith  (a)  it  was  held  that  the  treasurer  of  the  West 
I^idia  Dock  Company  was  protected  by  the  statute  39  Geo. 
3,  c.  69,  which  directs  that  no  action  should  be  <;(Hnmenc- 
ed  against  any  person,  for  any  thing  done  in  pursuance  or 
under  colour  of  the  act,  until  fourteen  days'  notice  should 
be  given  in  writing.  But  the  treasurer  of  the  West  India 
Dock  Company  must  be  considered  in  the  light  of  a  public 
officer,  and  cannot  be  treated  as  a  person  dealing  with  his 
own  property.  He,  therefore,  cannot  be  considered  as 
standing  in  the  like  situation  as  assignees  of  a  bankrupt, 
who  have  only  the  ultimate  disposition  of  the  property, 
and,  as  far  as  pecuniary  arrangements  go,  stand  in  the 
same  situation  as  the  bankrupt  himsel£ 

Mr.  Serjeant  Taddy,  in  support  of  his  rule. — Firsts  the 
case  of  Mucklow  v.  Mangles  has  established  the  principle, 
that,  where  a  chattel  is  made  to  order,  the  property  there- 
in is  not  vested  in  the  qucm  vendee  until  it  be  finished 
and  delivered,  notwithstanding  he  may  have  paid  for  it. 
Here,  the  plaintiff  contracted  for  a  chariot  with  a  front 
seat,  and  as  it  was  not  added,  or  the  chariot  finished  as 
contemplated  by  him,  it  was  not  the  article  for  which  he 
had  contracted,  and  he  had,  therefore,  no  right  to  demand 
it,  nor  was  the  builder  bound  to  deliver  it;  and  it  was 
proved  that  the  seat  was  not  affixed  to  the  carriage  at  the 
time  it  was  seized  under  the  commission.  Although,  in 
Woods  V.  Russell,  the  ship  was  neither  finished  nor  launch- 

(a)  5  East,  115. 
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1828.        ed,  yet  the  builder  had  registered  her  in  the  name  of  the 
"  defendant ;  and  Lord  Chief  Justice  AbbotL  in  deliverinff  the 

CaRRUTHBRB  nt^        1.^-1         ■«, 

V.  judgment  of  the  Court,  relied  mamiy  upon  that  fact,  and 

said^  that^  as  the  defendant  wotdd  have  to  make  oath  that  he 
was  the  owner  of  the  ship,  the  ownership  should  be  consider- 
ed his.    Secondly — The  72nd  section  of  the  statute  6  Geo. 
4,  is  in  lieu  of  the  11th  section  of  the  statute  SI  Jae^  lyC*  19. 
The  builder  of  the  chariot  must  be  considered  as  the  true 
owner,  or,  at  all  events,  as  having  it  in  hb  possession,  order, 
(MT  disposition,  by  the  consent  of  the  true  owner,  until  it  was 
completed  according  to  the  contract;  and  here^  the  chariot 
was  never  delivered  to  the  purchaser,  nor  was  ever  out 
of  the  possession  of  the  builder.    In  Knowles  v«  HorsfoHt 
although  the  casks  were  marked  with  the  initiids  of  the 
vendee,  yet  those  that  remained  on  the  premises  where 
they  were  sold,  were  held  to  pass  to  the  assignees  of  the 
vendor,  who  had  become  bankrupt.    So,  in  ThackihwaUe 
V.  Cockf  a  custom  of  trade  was  held  not  to  prevail  so  as  to 
prevent  property,  remaining  in  the  possession  of  a  bank- 
rupt, from  passing  to  his  assignees.    Lastly — If  the  44th 
section  of  the  late  statute  was  not  intended  to  apply  to  the 
case  of  assignees,  it  would  have  been  altogether  unneces- 
sary to  limit  the  three  preceding  sections  to  the  commis- 
sioners.   The  words  of  the  44th  section  are  of  the  most 
general  description,  and  cannot  be  confined  to  the  commis- 
sioners or  the  officers  acting  under  them.    It  enacts,  that 
every  action  brought  against  any  person  for  any  iking 
done  in  pursuance  of  the  act,  shall  be  commenced  within 
three  months  next  after  the  fact  committed.     It  is  for  the 
benefit  of  the  creditors  of  a  bankrupt  that  the  protectioD 
given  to  the  commissioners  should  be  extended  to  the  as«- 
signees,  as  they  ought  to  make  as  speedy  a  division  of  the 
bankrupt's  property  a^  possible.    And,  although  here  it 
may  be  said  that  the  assignees  have  exceeded  their  duty  ia 
selling  the  carriage  in  question,  yet  the  object  of  the  Le- 
gislature was  to  prevent  them,  after  the  expiration  of  three 
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monthsj  ftom  bebg  ptkt  to  an  expense  by  reason  of  any        18^- 
thing  they  might  have  done  in  that  character;  for  it  would    carruthem 
otherwise  be  a  great  hardship,  as  it  might  frequently  hap-  «• 

pen«  thatj  after  the  whole  produce  of  a  bankrupt's  estate 
hafd  been  divided,  by  order  of  the  commissioners,  amongst 
the  creditors,  actions  might  be  brought,  and  proceed- 
ings taken  against  assignees,  by  which  they  would  be  put 
to  considerable  costs,  without  hvaing  any  funds  to  indem- 
nify themselves.  But  the  44th  section  must  be  construed 
with  analogy  to  other  statutes  by  which  various  parties 
are  protected.  The  statute  39  Geo.  S,  c.  69,  s.  184 
directs,  that  the  West  India  Dock  Company  shall  sue  in 
the  name  of  their  treasurer  in  all  actions  by  or  on  behalf 
of  the  company,  and  that  he  shall  be  sued  for  the  re- 
covery of  any  claim  or  demand  upon,  or  of  any  damages 
occasioned  by,  the  company;  and  the  185th  section,  after 
extending  the  protection  of  the  statute  ^  Geo.  S,  c.  44, 
for  privileging  Justices  of  Peace,  in  actions  brought  against 
them  as  such,  to  the  Lord  Mayor  and  Aldermen  of  Lon^ 
dan,  acting,  under  the  39  Geo.  3,  beyond  the  limits  of  the 
city,  directs,  that  '^  no  action  shall  be  commenced  against 
any  person  or  persons^  for  any  thing  done  in  pursuance  or 
under  colour  of  that  act,  until  9Si<eT  fourteen  dayi  notice  in 
writing,  or  after  tender  of  amends,  &c."  And,  in  Wallace  v. 
Shnith,  it  was  held,  that  the  treasurer  of  the  company  was 
a  person  within  the  clause;  that  he,  being  sued  for  an  act 
done  by  the  company  which  induced  an  injury  to  the  plain- 
tiffs, was  entitled  to  such  notice  before  action  brought;  and 
that  such  notices  were  necessary  in  actions  for  trespasses  or 
torts:  and  this  is  an  action  of  the  latter  description.  That 
case  was  relied  on  as  an  authority,  in  the  late  case  of  Sel' 
Uei  V.  Smith,  Keeling,  and  Drake  (a),  where,  in  an  action 
of  trover  against  the  treasurer  of  the  West  India  Dock 
Company,  for  refusing  to  deliver  sugars  deposited  in  the 

(€t)  2  Can.  &  Payne,  584;  S.  C.  T.  T.  7  Geo.  4, 1 1  B.  Moore. 
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1828.  docks,  be  was  held  entitled  to  the  protection  <yf  the  sta- 
Garrvthbrs  ^^^  ^  ^^^'  3>  c.  69 ;  and  that  the  defendants*  having 
taken  a  bond  of  indemnity  was  not  a  waiver  of  such  pro- 
tection; and  the  Court  said^  that  the  one  case  could  not 
be  distinguished  in  principle  from  the  other.  In  Ooiy 
v.  The  Wilis  and  Berks  Canal  Company  (a),  where  a  pro- 
viso in  an  act  of  Parliament — (35  Geo.  S,  c.  5S,  section  144), 
limiting  actions  for  any  thing  done  by  any  person  or  persons, 
in  pursuance  of  the  act,  or  in  the  execution  of  the  powers 
and  authorities,  or  the  orders  and  directions,  therein  grant- 
ed, within  six  calendar  months  next  after  the  fact  commit- 
ted—was held  to  extend  to  cases  where  a  party  does  an  act 
within  the  limits  of  his  official  authority,  but  exercises  that 
authority  improperly,  or  abuses  the  discretion  placed  in 
him,  although  under  the  idea  that  he  was  acting  within 
it:  and  Lord  Ellenborough  there  said  (6):  '^  It  appears 
to  me  that  the  clauses  of  this  act  were  meant  to  relate  to 
persons  entrusted  with  and  in  the  fair  execution  of  its 
powers,  though'  they  may  have  done  that  which  the  act 
does  not  permit;  to  this  extent,  that  any  question  touching 
those  powers  should  be  brought  to  a  speedy  decision,  and 
no  farther."  So,  here,  the  assignees  must  be  considered 
as  persons  entrusted  with  the  execution  of  the  powers  cxf 
this  act;  and,  if  so,  they  were  not  liable  to  be  sued  after 
the  expiration  of  three  months  from  the  time  of  the  sale 
of  the  chariot,  which  sale  was  the  conversion  for  which 
the  plaintiff  sought  to  recover  in  this  action,  and  which 
was  the  fact  committed  within  the  44th  section  of  the 
statute.  This  is  clearly  the  principle  to  be  deduced 
from  the  case  of  Gaby  v.  The  Wilts  Canal  Company.  A 
similar  construction  has  been  put  upon  acts  for  the  pro- 
tection of  magistrates,  constables,  excise  officers,  &c.,  and 
it  must  be  extended  to  assignees,  who  derive  authority 
from  the  commissioners,  and  act  generally  for  large  bodies 

0>)  3  Mau.  fc  Selw.  5S0.  {h)  Id.  587- 
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of  cfedit<Mr8|  amongat  whom  they  are  compelled  to  diyide        1828. 
the  bankrupt's  estate  as  they  receive  it 

Lord  Chief  Justice  Best« — Three  objections  have  been 
raised  to  the  verdict  which  has  been  found  for  the  plain- 
tiff in  this  case. — Fir^t,  that  trover  would  not  lie^  as  the 
chariot  was  neither  finished  by  the  builder,  nor  delivered 
to  the  plaintiff.     If  it  had  rested  as  it  was  immediately 
after  the  bargain,  there  might  perhaps  have  been  some 
ground  for  the  objection,  and  the  case  might  have  fallen 
within  the  principle  of  Mucklow  v.  Mangles,  where  Mr. 
Justice  Heath  said:  "  A  tradesman  often  finishes  goods 
which  he  is  making  in  pursuance  of  an  order  given  by  one 
person,  and  sells  them  to  another.     If  the  first  customer 
has  other  goods  made  for  him  within  the  stipulated  time, 
he  has  no  right  to  complain;  he  could  not  bring  trover 
against  the  purchaser  for  the  goods  so  sold.     The  paint- 
ing of  the  name  on  the  stem  in  this  case  makes  no  differ- 
ence*    If  the  thing  be  in  existence  at  the  time  of  the  or- 
der, the  property  of  it  passes  by  the  contract,  but  not  so 
where  the  subject  is  to  be  made."    So,  here,  the  chariot 
was  in  existence  at  the  time  the  plaintiff  ordered  the  front 
seat  to  be  added  to  it.     If  a  case  similar  to  that  of  Muck- 
huf  V.  Mangles  should  again  occur,  it  might  deserve  some 
consideration;  but  this  differs  from  it  in  this  material  re- 
spect, that,  after  the  chariot  was  complete  as  a  travelling 
chariot,  the  plaintiff  dealt  with  it  as  if  it  were  his  own,  and 
it  was  treated  as  finished  both  by  him  and  the  builder. 
The  full  price  was  paid  for  it,  and  the  plaintiff  was  not 
ealy  disposed  to  take  it,  but  sent  for  it  several  times;  and, 
although  he  desired  a  front  seat  to  be  added  to  it,  as  he  had 
previously  paid  for  it,  and  it  was  a  specific  thing  then  in 
existence,  it  became  the  property  of  the  plaintiff,  and  he  had 
aright  to  take  it  away  whenever  he  pleased:  and,  although 
he  left  it  on  the  bankrupt's  premises  to  be  sold  for  him, 

(«)  I  Taunt.  320. 
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1 B28.         ^^  bankrupt  had  no  right  to  expose  it  on  his  own  aocount ; 
CARRUTHER8    ^^^  could  h^  divcst  the  plaintiff  of  his  property  in  it,  whether 

^  <'•  the  seat  were  added  or  not.     It  was.  therefore,  not  in  the 

Payne* 

possession  of  the  builder  as  owner,  nor  in  his  order  or  dis- 
position  as  reputed  ownfer,  with  the  consait  of  the  true 
owner.  This  case,  consequently,  falls  within  tlie  principle 
established  in  Woods  v.  Russell,  and  disposes  of  the  secomd 
objection,  as  the  bankrupt  treated  the  chariot  as  being 
the  property  of  the  plaintiff,  who  must  be  coottdered  the 
true  owner  from  the  moment  he  paid  for  it,  for  he  had 
th«i  a  right  to  demand  and  take  it  away,  wheAer  the  new 
seat  were  added  or  not*  With  respect  to  the  third  ob« 
jectioo,  although  I  entertained  but  litde  doubt  at  Nisi 
Prius,  and  was  strongly  inclined  to  think  that  it  was  of  lit* 
tie,  if  any,  weight,  yet,  as  it  raises  a  question  of  consider^- 
able  and  general  importance,  it  is  fit  that  we  consider  that 
question  before  we  deliver  a  final  opinion. 

Mr.  Justice  Park.«-*-I  am  of  opinion  that  there  is  no 
valid  ground  for  either  the  first  or  second  objecticms,  and 
I  think  the  assignees  ought  not  to  have  set  up  such  a 
defence.  I  am  not  prepared  to  go  the  full  extent  the 
Court  did  in  the  case  of  Mueklow  v.  MaMgks;  but  this 
case  appears  to  me  to  be  totally  different  from  it,  and  to 
fall  expressly  within  the  distinction  taken  by  Mr.  Justice 
Heath,  namely,  that,  "  if  the  thing  be  in  existence  at  the 
time  of  the  order,  the  property  of  it  passes  by  the  contract, 
but  not  so  where  the  subject  is  to  be  made/'  Here,  the 
chariot  was  complete  as  a  travelling  chariot,  and  the  plain^ 
tiff  merely  wished  to  have  an  additional  seat,  and  the  con- 
tract was  complete  when  he  paid  the  full  price  of  it,  the 
thing  being  then  in  actual  existence.  With  respect  to  the 
objection — that  the  chariot  was  within  the  order  or  dispo- 
sition of  the  bankrupt  with  the  consent  of  the  true  owner—- 
It  would  be  a  violation  of  common  sense  to  say  that  it  was. 
Notwithstanding  that  the  plaintiff  might  have  desired  it 
to  be  sold,  still  he  sent  for  it  several  times  after  he  had 
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directed  the  seat  to  be  added>  and  the  bankrupt  promised        1826. 
to  deliver  it« 


Mr.  Justice  Bvrrovoh» — I  entertain  no  doubt  on  any 
of  the  questionsi  but  think,  with  my  Lord  Chief  JustiGe, 
lh«t»  as  the  last  is  of  general  importance,  it  requires  con- 
sideration* 

Mr.  Justice  GASBii»*«-*I  have  no  hesitation  on  the  two 
first  points.  The  answer  to  the  first  objection  isj  that 
the  chariot  was  completed,  and  the  plaintiff  had  paid  the 
full  price  for  it.  With  respect  to  the  second  objection, 
if  we  were  to  hdd  that  the  chariot  was  in  the  order  or 
disposition  of  the  bankrupt  with  the  consent  of  the  true 
owner,  if  a  person  were  to  send  his  carriage  to  his  coach- 
maker  to  have  it  repaired,  even  in  the  most  trifling  d^;ree, 
he  would  be  liable  to  have  it  taken  under  a  commission  is- 
sued against  the  maker.  Possession  within  the  meaning  of 
the  statute,  must  be  lawful  possession ;  and  here,  there 
could  be  no  doubt  but  that  the  plaintiff  was  lawfully  pos* 
sessed.  With  respect  to  the  last  objection,  I  must  con« 
fess  I  fed  con«derable  doubt  upon  it,  as  I  do  not  well  see 
how  a  distinction  can  be  drawn  between  the  commissioners 
and  assignees  of  a  bankrupt,  who  both  act  under  the  com- 
mission. 

Cur.  ach.  tmli. 

Lord  Chief  Justice  Bkst  now  delivered  the  judgment 
of  the  Court,  as  follows : — My  brother  Park,  my  brother 
Burroughs  and  myself,  entertain  no  doubt  whatever  as  to 
the  third  objection  which  has  been  raised  in  this  case;  and, 
although  my  broAer  Gatelee  still  does,  yet  be  is  not  pre- 
pared to  say  that  he  differs  so  materially  from  the  rest  of 
the  Court  as  to  express  his  entire  dissent  from  the  opinion 
we  have  formed.  The  question  is,  whether,  in  trover 
against  the  assignees  of  a  bankrupt,  it  is  necessary  diat 
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1898.        the  action  be  commenced  within  three  calendar  months  next 
Cam  T  ^^^  ^^  ^*^^  committed,  viz.  the  alleged  conversion  by  the 

«.  defendantSi  under  the  44th  section  of  the  late  statutCj  which 

was  passed  to  amend  the  laws  relating  to  bankrupts.   When 
the  objection  was  raised  at  Nisi  Prius,  I  felt  that,  if  it  were 
tenable,  it  would  be  most  alarming  to  persons  engaged  in 
commerce  in  this  country ;  and  that,  if  the  Legislature  did 
not  interfere  and  set  the  matter  right,  it  would  be  pro- 
ductive of  the  greatest  injury  to  mercantile  interests;  for 
thus,  persons  who  send  goods  from  all  parts  of  the  world 
to  this  country,  for  consumption,  would  be  deprived  of  all 
redress,  if,  in  case  of  their  agent*s  bankruptcy,  and  their 
inability  to  lay  claim  to  their  property,  or  commence  pro- 
ceedings for  its  recovery,  within  three  months,  their  right 
to  such  property  should  cease  to  exist.     This  I  thought 
would  be  highly  destructive  to  the  interests  of  the  country, 
and,  therefore,  trusted  that  the  Legislature  did  not  intend 
that  a  case  of  this  description  should  fall  within  the  mean- 
ing or  operation  of  the  44th  clause  of  the  act ;  as,  if  it  did, 
it  would  occasion  very  much  mischief.     Having  carefully 
looked  at  the  statute  since,  I  entertain  the  same  opinion 
now  that  I  did  at  the  trial,  although  I  wished  that  opinion 
to  be  strengthened  and  sanctioned  by  the  Court,  and  I, 
therefore,  thought  it  most  fit  to  reserve  it  for  their  con- 
sideration.    [Here  his  Lordship  read  the  whole  of  the 
44th  section.]     It  would  be  most  extraordinary  if  the  Le* 
gislature  should  intend  to  mulct  a  party  with  double  costs, 
for  failing  to  establish  an  ordinary  right  or  claim  against 
assignees  of  a  bankrupt.    Why  then  should  such  assig- 
nees be  placed  in  a  different  situation  from  others?  Or,  why 
should  a  bankrupt's  estate  be  distinguished  from  any  other 
property,  so  as  to  protect  his  assignees?    If  the  plaintiff 
had  claimed  a  right  to  the  bankrupt's  property,  and  had 
failed  in  establishing  it  as  against  him,  he  would  only  have 
*  been  liable  to  pay  the  usual  charges,  namely,  his  single 
costs.     Why  then  should  a  party  be  placed  in  a  different 
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situation  from  those  who  are  liable  only  to  single  costs,         1828. 
because  he  chooses  to  assert  a  right  against  the  assignees 
of  a  bankrupt?    It  appears  to  us  to  be  impossible  that  the  v. 

Legislature  could  have  so  intended  it.  Undoubtedly,  the 
words  of  the  act  are  very  general,  for  they  refer  to  every 
action  brought  against  any  person  for  any  thing  done  in 
pursuance  of  the  act.  Now,  on  a  careful  perusal  of  the 
statute,  it  appears,  that  scarcely  any  acts  are  to  be  done  by 
the  assignees,  but  what  relate  to  the  disposal  of  the  bank- 
rupt's property  after  it  is  delivered  to  them,  or  has  come 
into  their  possession.  The  act  of  taking  possession  in  the 
first  instance,  is  by  virtue  of  a  warrant  from  the  commis- 
sioners,  under  which  the  messenger  acts,  and  he  seizes  the 
property  accordingly.  The  assignees  are  total  strangers 
to  the  act  of  taking  possession ;  all  their  duty  is  to  dispose 
of  the  property  after  it  has  been  assigned  or  delivered  to 
them;  and  what  they  do  with  regard  to  any  pecuniary  ar- 
rangements, cannot  be  applied  to  a  thing  done  in  pursu- 
ance of  the  statute,  but  to  an  act  done  by  them  in  right  of 
property  of  the  bankrupt  put  into  their  hands,  with  the 
acquiring  of  which  they  had  nothing  to  do.  My  brother 
Park,  my  brother  Burroughs  and  myself,  therefore,  think 
that  the  44th  section  was  only  intended  to  operate  as  to 
things  done  for  the  purpose  of  taking  possession  of  the 
bankrupt*s  property,  and,  therefore,  that  it  must  be  con- 
fined to  acts  done  by  the  commissioners,  who  may  be  con- 
sidered as  public  officers,  and  messengers,  or  others,  who 
act  under  their  warrants.  It  is  highly  proper  that  6uch 
persons  should  have  a  certain  degree  of  protection  thrown 
around  them,  which  others  have  not  (and  which  it  is  un- 
necessary to  extend  to  assignees),  because  persons  acting  as 
public  functionaries  have  no  funds  to  answer  the  expense  of 
actions  brought  against  them ;  and  it  is,  therefore,  fit,  in 
case  they  succeed,  that  they  should  recover  double  costs : 
but  the  assignees  ought  not  to  be  entitled  to  such  costs, 
because  they  have  the  property  of  the  bankrupt  in  their 
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1828.        hands,  and  may  indemnify  tfaemselvea,  from  his  eatatei 
^^  '     "      against  the  consequences  of  any  act  which  they  may  have 
V.  done  in  their  character  of  assignees.    As,  therefore,  the 

assignees  have  a  right  to  funds  to  be  drawn  from  the 
bankrupt's  estate  ^  they  mast  be  considered  as  standing  in 
the  situation  of  the  bankrupt  himself.    It,  therefore,  ap- 
pears to  us  to  be  dear  that  they  do  not  fall  within  the 
provisions  of  the  44th  section  of  the  statute.    But  it  has 
been  said,  that  the  Court  of  Kin^s  Bench  has,  in  effect, 
expressly  decided  this  point  in  the  case  of  WaUaee  ▼• 
SnUih,    But,  if  that  case  be  looked  at,  it  will  appear  to  be 
altogether  distinguishable  from  the  present*  If  the  protec- 
tion afforded  by  the  184th  section  of  the  statute  39  Geo.  3| 
did  not  apply  to  the  Dock  Company,  it  could  apply  to  no 
one;  for  there  were  no  commissioners,  no  superior  persons 
who  were  to  direct  what  was  to  be  done;  the  company 
alone  were  to  be  the  actors  in  all  eases,  and  in  the  first  in- 
stance; and,  l^  the  184th  section,  they  could  only  sue  and 
be  sued  in  tlie  name  of  their  treasurer.  He  was  their  agent, 
and,  by  the  terms  of  the  statute,  represented  the  company ; 
and  if  fae  could  not  be  sued  for  an  act  of  spoliation  commit- 
ted by  them,  the  injured  party  would  be  altogether  without 
remedy.    But  the  protection  given  by  that  act  applied  to 
the  company  or  the  person  who  represented  it;  and  Lord 
Ettenborough  there  condnded  hb  judgment,  by  saying: 
**  The  plaintiffs  themselves  have,  by  their  own  actionand  de- 
claration, so  far  put  a  construction  upon  the  thing  done,  as 
having  been  done  under  colour  of  the  act,  that  they  have 
made  the  treasurer  defendant,  in  a  case  where  the  only  grie- 
vance complained  of  is  imputed  to  the  campany."    Besides, 
the  words  of  the  act  in  that  case  are  very  different  from  the 
present;  as  there,  no  action  was  to  be  commenced  against 
any  person  or  persons,  for  any  thing  done  in  pursuance  or 
under  colour  of  the  act,  until  fourteen  days*  notice  should 
be  thereof  given  in  writing.  The  words  "  under  colour*'  are 
omitted  in  this  case;  and  they  certainly  carry  the  meaning 
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of  the  acl  far  beyond  the  general  words  '^  any  thing  done  18%. 
in  pursuance  of"  the  act.  In  the  late  case  of  Sellick  v. 
Smithy  Keeling y  and  Drale^  where  one  of  the  defendants  _  «. 
was  the  treasurer  of  the  West  India  Dock  Company^  I 
decided,  that  he  was  entitled  to  the  protection  of  the  sta^ 
tute  39  Geo.  3,  on  the  authority  of  Wallace  v.  Smith;  and 
the  Court  afterwards  confirmed  my  decision^  and  refused 
an  application  to  set  aside  a  verdict  which  had  been  taken 
for  the  treasurer;  and  we  held,  that,  although  be  had 
taken  a  bond  of  indemnity  from  the  two  other  defendants, 
it  was  not  a  waiver  of  his  protection  under  the  statute. 
But  both  these  cases  are  distinguishable  from  the  present, 
as  there,  there  was  no  other  person  but  the  treasurer  to 
answer  the  description  of  the  party  protected  by  the  act; 
he  alone  was  the  actor,  and  represented  the  company,  and 
was  made  the  only  person  to  be  responsible  for  their  acts. 
But  here,  the  assignees  do  not  act  at  all,  except  in  the 
disposition  and  distribution  of  the  bankrupt*s  property; 
and  then  they  act  in  right  of  such  property  which  has  been 
previously  acquired,  and  not  by  virtue  of  any  power  con- 
ferred on  them  by  law^  or  for  any  spedal  purpose  under 
the  act.  On  the  whole,  therefore,  it  appears  to  us  that 
this  case  does  not  fall  within  the  words  or  spirit  of  the  act; 
and  that,  if  we  were  to  extend  it  to  the  case  of  assignees, 
it  would  be  productive  of  the  greatest  ipconvenience  and 
misdiief.    This  rulej  thereforci  must  be — 

Discharged  (a). 

(o)  See  Th€4>bM  v.  Oiokmrej  1  Bam^^  Aid.  227- 
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Nov.  27  th.  Die  AS,  Gent.,  One  &c.,  r.  Jay,  and  Another,  Gents.,  two  &c. 
In  auumpnt        1  HIS  was  an  action  of  assumpsit,  by  the  plaintiff,  an  al- 

against  an  attor-    .  ^    ^t  .  i,«,  t- 

ney  for  negiu  toniey  at  Chester,  agatnst  the  defendanta,  his  agents  m 

OTnd^rt"o?r  London,  for  negligence  in  the  conduct  of  a  cause.    The 

2J^?®  ^®"  declaration  contained  eleven  special  counts,  charging  the 

tained  leTerai  defendants  with  neglect  of  duty  in  various  transadions  dur« 

imdUiewitiai'  ^8  ^^^  progress  of  the  suit,  which  were  independent  and 

TheYeSJi  ^^^^*"^^  fr^™  ^c^  ®*®'-    To  these  were  added  the  ccm- 

paid  money  in-  mou  money  counts.   The  defendants  paid  into  Court  moom 

to  Court,  tuffici-         /*»   . 

ent  to  cover  the  sufficient  to  cover  the  plaintiff's  demand  on  the  latter 

plaintiff's  de-  -,^„«*^ 

mand  on  the  COUUtS. 

Utter  ooantiL  At  the  Sittings  after  the  last  Easier  Term,  before  Lard 

The  cause  was  ,  ^  ° 

referred  under  Chief  Justice  Best,  at  Westminster,  the  cause,  and  all  mat- 

PHus,  and  the  ^^^^  ^^  dispute  between  the  parties,  were  referred  to  arbi- 

SSiArpidntiff  trat'on*  under  an  order  of  Nisi  Prius.    The  arbitrator 

h^&goodemae  made  his  award  in  the  course  of  the  last  vacation^  find- 

and  directed  a  mg  that  the  plaintiff  had  good  cause  of  action  against 

entered  for  him  ^^^  defendants  for  S3/.  14^.  lOef.,  and  directing  a  verdict 

for  that  sum.  ^q  jjg  entered  for  the  plaintiff  for  that  sum.    Judgment 

Judgment  was  ^  ^ 

entered  up  on  having  been  entered  up,  and  the  costs  taxed  for  the  plain- 

daration,  and  tiff;  on  the  wholc  declaration — 

costs  taxed  ac- 
cordingly:— 

ifc«,  that  the         Mr,  Serjeant  Cross,  on  a  former  day  ui  this  Term,  obtain- 

award  was  suf-  •* 

Sdentiy  certain,  cd  a  rule  nisi  that  the  award,  and  all  subsequent  proceed- 

had, in  effect,  or-  ^"S^  thereon,  might  be  set  aside,  on  the  ground  that,  as  all 

dwred  a  general  t|j^  matters  in  dispute  between  the  parties  had  been  refer- 

▼erdict  to  be  en-  ^  ^ 

tered  for  the  red  to  the  arbitrator,  and  he  had  only  found  that  the  plain- 

who^eofthede-  tiff  had  good  causc  of  action  against  the  defendants,  the 

*^"though  the  ^^^^^  ^^^  ^^^  ^^^  uncertainty;  as  the  arbitrator  ought  to 

objections  to  an  have  Stated  whether  it  was  the  negligence  imputed  to  the 

award  ought  to  ,    ^      ,  .       _  .  _  r*  .  ^ 

be  specified  in  defendants  m  the  special  counts  that  was  the  cause  of  ac- 

set  u  asid^  ^t  ^^  o*^  which  his  award  was  founded,  or  whether  he  con- 

ihe  Court  is  not 
precluded  by  the 
omission  from  entering  into  any  valid  objection  that  may  be  raised  to  the  award. 
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fined  it  to  the  common  counts^  and  that  he  ought  to  have  1828. 
directed  the  verdict  to  be  entered  on  those  counts  only  to 
which  the  finding  applied ;  for  that,  if  the  plaintiff  had  no 
cause  of  action  against  the  defendants  for  negligence^  his 
demand  on  the  money  counts  was  covered  by  the  sum  paid 
into  Court. 

Mr«  Serjeant  WiUe,  and  Mr.  Serjeant  Janes,  now  shew- 
^  cauae. — As  the  objections  to  the  award  were  not  stated 
in  the  rule  nUif  the  application  to  set  it  aside  cannot  be 
tiqqported.  Although  there  is  no  rule  in  this  Court  similar 
to  diat  which  is  observed  in  the  Courts  of  King's  Bench 
and  Exchequer ,  viz.  that,  when  a  rule  nisi  to  set  aside 
an  award  b  obtained,  the  several  objections  theretOi  in- 
tended to  be  insisted  upon  at  the  time  of  making  such 
nde  ab8olnle»  must  be  stated  in  the  rule;  yet  the  prac- 
tice in  this  Court  has  long  since  been  conformable  to 
that  rule.  But,  independently  of  this,  the  award  is  suffi- 
dently  certain,  and  the  arbitrator  has,  in  effect,  directed  a 
general  verdict  to  be  entered  for  the  plaintiff  on  all  the 
counts  of  the  declaration)  and,  as  judgment  has  been  en- 
tered up  and  the  costs  taxed  accordingly,  the  Court  will 
not  now  interfere ;  for,  if  any  objections  were  intended  to  be 
raised  to  the  award,  they  should  have  been  made  before 
judgment  signed. 

* 

Mr.  Serjeant  CrosSf  and  Mr.  Serjeant  Russell,  in  sup- 
port of  the  rule. — ^The  question  of  negligence,  as  well  as 
what  sum  might  be  due  from  the  defendants  to  the  plain- 
tiff,  tat  money  advanced  by  him  during  the  progress  of 
{he  -cauae,  was  left  to  the  arbitrator.  He  should  have 
diewn  on  which  counts  he  had  made  his  award,  and  the  ver- 
dict shmdd  have  been  confined  to  Uiose  counts.  In  Dillon 
V.  Rimmer{a),  where  the  plaintiff  sued  the  defendant  on  a 

(a)  7  B.  Moore,  427;  S.  C.  1  B\ng.  100. 
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1828.        bill  of  exehangCi  on  whieh  he  had  no  good  cause  of  action, 
IP^""*'^      and  the  declaration  contained  a  count  on  the  bill,  and  the 

DiCAS 

V.  common  money  counts,  and  the  Jury  found  a  general  verdict 

for  the  plaintiff— the  Court  ordered  it  to  be  entered  on  the 
common  counts,  in  order  to  deprive  the  plaintiff  of  his  costs. 
So,  here,  the  verdict  ought  to  be  entered  according  to  the 
justice  of  the  case.  There  were  several  distinct  causes 
of  action  referred  to  the  arbitrator,  who  was  substituted 
for  a  Jury,  and  his  award  is  subject  to  the  equitable  eoit- 
trol  of  the  Court.  If  any  injustice  has  been  ddne,  they 
will  set  it  right;  but  as  there  is  no  established  rule  of  prac- 
tice in  this  Court,  requiring  the  objections  to  an  award  to 
be  stated  in  the  rule  nirif  and  as  this  is  a  mere  technical 
objection,  it  ought  not  to  avail. 

Lord  Chief  Justice  Best.-- I  do  not  think  that  the  prac- 
tice as  to  stating  the  objections  in  the  rule  fdsi  to  set 
aside  an  award,  is  so  inflexible  or  conclusive  as  to  control 
us,  or  prevent  us  from  hearing  the  objections,  although 
they  be  not  specified  in  the  rule.  From  the  last  edition  of 
TidfTs  Practice  (a),  it  appears,  that,  although  the  Court  of 
Exchequer  has  adopted  the  rule  of  the  Court  of  King's 
Bench,  in  this  respect,  yet  that  there  is  no  such  rule  in  diis 
Court.  But  here,  it  seem^  to  me  that  the  arbitrator  has, 
by  the  terms  of  the  award,  precluded  us  from  entertaining 
the  question.  He  appears  to  have  awarded  on  the  whole 
matters  referred  to  him,  and,  in  effect,  has  directed  a  ver- 
dict to  be  entered  for  the  plaintiff  on  the  whole  declaration; 
for  he  has  found  that  the  plaintiff  had  ^ood  cause  of  action 
against  the  defendants  for  a  certain  sum,  and  has  directed 
a  verdict  to  be  entered  for  the  plaintiff  for  that  sum.  That 
must  be  taken  to  amount  to  a  general  verdict*  Besides^ 
judgment  has  been  entered  up,  and  the  costs  have  been 

(a)  9th  Edit  845 
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taxed  I  accordingly.   The  application  to  set  aside  Ihe  award,         182S. 
therefore!  is  made  too  late. 

Mr.  Justice  Park. — I  must  confess  that  I  am  not  alto- 
gether satisfied  with  the  terms  of  this  award;  but  the  ohjec- 
tions  to  it  should  have  been  stated  in  the  rul^  nisi  for  set- 
ting it  aside.  I  agree,  however,  with  my  Lord  Chief  Justice, 
there  being  no  rule  in  this  Court,  as  in  the  King's  Bench, 
and  Exchequer,  that  we  are  not  precluded  from  entering 
into  the  objections,  though  they  be  not  specified  in  the 
rule.  In  moving  to  set  aside  an  annuity,  the  grounds  on 
wbidbt  the  application  is  founded  must  be  stated  to  the 
Court..  But  here>  it  appears  to  me  that  we  are  concluded 
by  the  finding  of  the  arbitrator^  for  he  has,  in  effect,  award- 
ed on  all  the  matter  referred  to  him,  and  has  directed  a 
general  verdict  to  be  entered  for  the  plaintiff;  and,  as 
judgment  has  been  entered  up  accordingly,  it  is  now  too 
latjQ  for  us  to  interpose. 

Mr.  Justice  Burrough. — ^Although  we  have  no  written 
rule  in  this  Courts  yet  it  has  long  since  been  the  practice, 
on  a  motion  to  set  aside  an  award,  to  state  the  objections 
in  the  rule  nisi.  That  appears  to  me  to  be  a  most  whole- 
some  rule,  and  one  which  ought  not  to  be  relaxed.  But 
this  award  is  sufficiently  certain  and  perfect  upon  the  face 
of  it,  and  the  arbitrator  has,  in  terms,  found  that  the 
plaintiff  is  entitled  to  damages  on  the  whole  cause  of  action 
referred  to  him*  At  all  events,  we  cannot  see  that  any  in- 
justice has  been  done^ 

Mr.  Justice  QASsi^EE-^There  is  no  specific  rule  in  this 
Court,  with  respect  to  setting  out  the  objections  to  an  award 
in  the  rule  for  setting  it  aside.  The  award  in  this  case 
appears  to  me  to  be  unobjectionable  upon  the  face  of 
it;  at  all  events,  it  is  in  the  discretion  of  the  Court  to 

oq2 
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hear  the  objections,  whether  they  be  stated  or  notj  and 
we  might  either  enlarge  the  rule,  or  grant  indulgence  to 
the  party  against  whom  the  application  is  made,  so  that 
neither  of  the  parties  might  be  prejudiced  thereby.  The 
award  is  not  uncertain ;  for  the  arbitrator  has  found  that 
the  plaintiff  had  good  cause  of  action  against  the  defend- 
ant for  S2L  14«.  \Qd.  That,  therefore,  in  effect,  is  the 
same  as  if  he  had  said  that  the  plaintiff  had  good  cause  of 
action,  to  that  amount,  on  the  whole  declaration;  and  he 
has  directed  the  verdict  to  be  entered  up  for  that  sum. 
Besides,  judgment  has  been  entered  up,  and  the  costs 
have  been  taxed;  and,  as  the  arbitrator  does  not  apjiear 
to  have  mistaken  the  law,  the  Court  will  not  set  aside 
his  award,  unless  the  principles  on  which  he  has  de« 
cided  appeared  upon  the  fince  of  it  I  therefore  ccHicur 
with  the  Court  in  thinking  that  this  rule  must  be — 


Discharged. 


Nov.  27th. 

A  nile  iimI  for 
an  attachment 
for  non-pay- 
ment of  money, 
punuant  to  an 
award,  was  in- 
tided,  *'  In  the 
Matter  otA. 
and  B.r  but 
the  affidavit  of 
senrice  was  in- 
titled,  "  Be- 
tween A.  B,, 
plaintiff,  and  C. 
^.,  defendant:" 
— flf  W,  irre- 
gular, as  the 
affidavit  should 
have  been  inti- 
tled  the  same 
at  the  rule. 


In  re  Houohtom  and  Fallowes. 

A  RULE  msi  had  been  obtained  by  Mr.  Serjeant  Taddy^ 
for  an  attachment  against  John  FaUowes,  for  non-payment 
of  money,  pursuant  to  an  award  made  by  an  arbitrator  to 
whom  certain  disputes  that  had  arisen  between  FaUotces 
and  one  Houghton  had  been  referred.  The  submission  was 
made  by  virtue  of  a  written  agreement  which  was  made  a 
rule  of  Court.  No  action  had  been  previously  brought. 
The  rule  nUi  for  the  attachment  was  intitled,  "  In  the 
Matter  of  Houghton  and  FaUou>esf'  but  the  affidavit  of  ser- 
vice was  intitled,  **  Between  Matthew  Houghton,  plaintiff, 
and  John  Fallowes,  defendant."  It  was  thereupon  objected 
by  the  Secondary,  that  the  aflSdavit  was  improperly  intitled, 
as  it  should  have  been  intitled  the  same  as  the  rule. 
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The  Court  held  the  ohjection  to  be  valid,  and — 
The  learned  Serjeant  took  nothing  by  his  rule  (a). 


1828. 

In  re 
HODOUTON. 


(a)  See  Bainbrigge  v.  Hotdton, 
5  East,  21  y  where  it  was  held  that 
affidavits  in  support  of,  or  in  an- 
swer to,  a  rule  for  setting  aside  an 
award,  made  a  role  of  Court  un- 
der the  statute  9  &  10  Wm.  3,  c. 
15,  s.  ly  there  being  no  action  pre- 
Tioady  brought,  nor  any  cause  in 
€!ourt,  need  not  be  intiitledj  and  a 
note  to  that  case,  where  it  is  said, 
*'  that,  where  an  attachment  is  ap- 
plied for,  for  non-performance  of 
an  award,  the  affidavits  in  answer 
to  the  rule  must  be  intitled^  *  The 

King  V. ;'  though  those  upon 

which  the  rule  was  obtained  need 
not  be  intiiled  where  there  was 
no  cause  previously  in  Court. 
Bevan  y.  Bevan,  3  Term  Rep.  601 . 
But,  where  the  reference  arises 


from  an  order  of  Nisi  Pn'tcs,  there 
being  then  a  cause  in  Court,  the 
affidavits,  either  for  a  rule  to  set 
ande  the  award,  or  fur  an  attach- 
ment for  non-performance  of  it, 
are  intitled  in  the  cause.  But,  af- 
ter the  rule  nisi  granted  for  an  at- 
tachment, the  affidavits  in  answer 
to  such  rule  must  be  intitled,  *  The 
King  V.  — .' "  And  in  Whitehead 
V.  Firth^  12  East,  165,  it  was  held, 
that  affidavits  made  in  answer  to  a 
rule  nisi  for  an  attachment,  must 
be  intitled  on  the  Cioil  side  of  the 
Court,  in  the  cause  out  of  which 
the  motion  arises;  but,  that,  after 
ihe  rule  for  the  attachment  is 
granted,  the  affidavits  in  any  mat- 
ter concerning  such  attachment, 
are  intitled  on  the  Crown  side. 


Unthank,  Ex  parte.  Fridutf^ 

illR.  Serjeant   Wilde ^  on  a  former  day  in  this  Temi>  a  gentleman 
moved,  that  the  applicant  might  be  admitted  and  enrolled  an  the^d^gree  of" 
attorney  of  this  Court,  on  the  following  affidavit:—  Tt'catwrf^^ 

'*  John  UfUhank,  of  North  Walsham,  in  the  county  of  articled  himself 
Norfolk,  Gentleman,  maketh  oath,  and  saith,  that  he  took  three  years,  hut 
the  degree  of  Bachelor  of  Arts  in  the  University  of  Cam-  'Z!!^^'^^^^'"'' 
bridse*  in  the  year  1 822,  in  order  to  enable  him  to  take  ad  van-  *J>»ndoncd  the 

^  '  contract     Af- 

ter the  expira- 
tion of  the  three  years  mentioned  in  the  original  articles,  he  was  assigned  to  another  attorney,  with 
whom  be  served  two  years  and  ten  months: — Held^  that,  as  the  original  articles  had  expired  previ- 
ously to  the  assignment,  the  service  under  the  assignment  was  not  a  service  within  the  terms  of  the 
sutute  1  &  2  Geo,  4,  c.  48,  s.  1. 
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1828. 


Ex  parte 
Unthank. 


tage  of  an  act  then  lately  piussedi  intiloledy  *  An  act  to 
amend  the  several  acts  for  the  regulation  of  attomies  and 
soHcitors  (a) ;'  that  he  was,  by  a  contract  ui  wHting,  dated 
on  or  about  the  6th  February ^  18S3,  bound  to  JViUiam 
Datft  of  the  city  of  Norwich^  Gentlemani  to  serve  him 
in  his  practice  of  an  attorney  and  solicitor  for  the  term  of 
three  years  thence  next  ensuing;  that  he  continued  witb, 
and  was  employed  by,  the  said  William  Day  as  his  clerk^ 
under  such  contract,  until  the  20th  April  following,  when 
the  deponent  quitted  the  service  of  the  said  WiUiam  Day^ 
that,  at  the  time  of  the  deponent^s  entering  into  the  ^b!A 
contract,  he  really  and  band  fide  mtended  to  continue  the 


<a)  1  &  2  Geo,  4.  c.  48,  the 
let  section  of  which  (as  amend- 
ed by  the  statute  3  Geo,  4,  c  16), 
enacts,  that,  "  in  case  any  person 
who  shall  have  taken  the  degree 
of  Bachelor  of  Arts,  or  Bachelor 
of  Law,  either  in  the  Univeruty 
of  Oxford  or  Cambridge,  or  in  the 
University  of  Dublin,  shall,  at  any 
time  after  he  shall  have  taken  such 
degree,  be  bound  by  contract  in 
writing  to  serve  as  a  clerk,  for  and 
during  the  space  of  three  years,  to 
an  attorney  or  solidtor,  &c.,  in 
some  or  one  of  the  courts  of  law 
or  equity  in  the  therein  recited 
acts  of  the  second,  seventh,  and 
twenty-second  years  of  the  reign 
of  King  George  the  Second  men* 
tioned;  and  during  the  said  term 
of  three  years  shall  continue  in 
such  service,  and  during  the  whole 
terra  of  such  three  years'  service 
thall  eontinve  and  be  actually  em- 
ployed by  such  attorney  or  solici- 
tor, or  his  agent  or  agents,  in  the 
proper  business,  practice,  or  em- 
ployment of  an  attorney  or  solici- 


tor: and  shall  also  cause  anaffida- 
vit  of  himself,  or  of  such  attorney 
or  solicitor  to  whom  he  was  bound 
as  aforesaid,  to  be  duly  made  and 
filed,  that  he  hath  actoaUy  sad 
really  so  served  and  been  einploy^ 
ed,  during  the  said  whde  term  of 
thru  years,  in  like  manner  as  b 
required  by  the  said  recited  acts 
with  respect  to  persons  thereby 
reqiured  to  serve  for  the  term  of 
five  years,  shall  and  may  be  quali- 
fied to  be  sworn,  and  to  be  ad- 
mitted and  enrolled  as  an  attorney 
or  solicitor  respectively,  according 
to  the  nature  of  his  service,  in  the 
several  and  respective  courts  of 
law  or  equity,  as  fully  and  effectu* 
ally,  to  all  intents  and  purposes,  as 
any  person  having  been  bound 
and  having  served  Jive  years  is 
qualified  to  be  sworn,  and  to  be 
admitted  or  enrolled,  under  or  by 
virtue  of  the  said  redted  acts,  or 
any  other  act  or  acts  for  the  regu- 
lation of  attomies  or  solicitors  in 
England,** 
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a^rrioe  as  audi  ckrk  tor  the  «aid  term  of  three  yearsi  in  1828. 
order,  to  <|ualify  himaelf  to  be  edmitted  an  attorney  of  one  ^^  "  ^  J 
of  lus  M^aty's  Courts  at  Wesiminsier;  that,  subsequoit-  Umthank. 
ly  to  hia  entering  into  aqch  contract,  circunutances  arose 
which  compelled  him  to  abandon  his  service  under  the 
same  contract;  and  that  such  dircumstances  continued  to 
operate  until  a  short  time  before  the  month  of  c/ti/yj  1825, 
when  the  deponent  was  assigned  to  WiUiam  Unihank,  of 
the  city  of  Nonoieh^  Gentleman,  to  serve  liim  as  his  clerk  in 
the  practice  of  aii  attorney  and  solicitor,  .for  the  remainder 
of  the  term  of  three  years;  that  the  circumstances  be- 
fore referred  to  were  not  existing  circumstances  at  the 
time  of  such  contract  with  the  said  William  Day^  nor 
then  likely  to  arise;  and  that,  for  a  part  of  the  time  which 
elapsed  betwefen  the  period  of  quitting  the  service  of  the  . 
said  William  Day,  and  being  assigned  to  the  said  Wil- 
Uam  UfUianA,  the  deponent  resided  in  England^  and  sub- 
sequently (during  the  same  period),  with  the  knowledge 
and  consent,  and  upon  an  allowance .  from,  the  said  Wil- 
Uank  Unthank,  his  father,  went  to  France  to  improve  him- 
aelf in  the  language  of  that  country." 

The  learned  Serjeant  referred  to  the  case  of  Ex  parte 
Smith  (a),  where  an  articled  clerk,  who  had  served  two 
years  and  a  half  with  an  attorney  who  died  before  his 
clerkship  was  completed,  after  an  interval  of  six  years 
from  that  time,  moved  for  leave  to  serve  the  remainder 
of  his  clerkship  with  another  attorney,  with  a  view  ^to 
his  admittance — Mr.  Justice  Bay  ley  said,  "  That  he 
thought  the  application  unnecessary,  it  being  quite  com- 
petent to  the  party  to  serve  the  remainder  of  his  clerk- 
ship with  any  other  attorney.  All  that  was  necessary  to 
qualify  him  for  admittance  was,  that  he  should  serve 
a  clerkship  otjive  years  with  an  admitted  attorney;  and  it 
was  of  no  importance,  with  that  view,  with  whom  that  clerk- 
Co)  1  Dow.  &  Ryl.  14. 
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1828,        ship  was  served.    His  actual  admittance  would  be  a  inat^ 
\,  "  ter  for  future  consideration,  when  the  term  of  his  derk- 

Ex  parte 

Umtoanx.     ship  had  expired,  and  he  applied  for  admittance.    On 
general  principles,  he  was  at  liberty  to  serre  the  remuid^ 
V  of  his  time  with  another  master." 

The  learned  Serjeant  submitted,  that  the  three  years' 
service  required  under  the  statute  I  &2  Geo*  4,  need  not- 
be  consecutive;  and  that,  on  the  authority  of  the -above* 
case,  the  service  by  Mr.  Unthank^  the  applicant,  under- 
the  two  contracts,  was  sufficient  to  entitle  him  to  be  ad-^ 
mitted. 

Cur.  adc.  vuU. 

On  this  day.  Lord  Chief  Justice  Bbst  said,  that,  though 
it  was  a  case  of  considerable  hardship,  still  the  Court 
could  not  consistently  with  law  accede  to  the  application, 
as  the  term  of  the  original  articles  with  Mr.  Day  had  ea>' 
pired  before  the  assignment;  and,  as  the  assignment  was 
not  of  itself  a  new  contract  of  service,  but  merely  a  trans- 
fer  of  the  old  one,  there  was  not  any  service  under  a  con* 
tract  within  the  meaning  of  the  statute. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 
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1829. 


The  Earl  of  Falmouth  v.  George.  Friday, 

—^  Nov.  28M. 

J  HIS  was  an  action  of  debt  (a).    The ^rst  count  of  the  The  piaintur 
declaration  stated— That  the  defendant,  on  the  1st  Octo-  ^^^^^l 
Aer,  1834,  in  the  county  of  ComwalL  was  indebted  to  the  ^  ^^^  ^^e  •«• 
pfauntiffin  divers,  to  wit,  fifty  fish,  of  great  value,  to  wit,  out  of  every 
of  the  value  of  10/.  of  lawful  money  of  Great  Britain,  then  b^wiy  rftoU^ 
and  fliere  due  and  of  right  payable  and  renderable  by  the  ?*^"  ^^^*™*° 
defendant  to  the  plaintifi^,  as  and  for  certain  tolls  of,  for,  certain  cove  ud 
and  in  respect  of,  divers,  to  wit,  fifty  cargoes  offish,  by  thereUi.    it 
the  defendant  before  that  time  brought  from  the  sea,  in  JJ."p^i2^Sff!ll!d 
divers  boats  then  and  there  used  by  the  defendant,  into  ^^  anceston 

,  .  .  had|  from  time 

a  certam  cove  in  the  county  aforesaid,  called  Sennen  Cove,  immemorial, 
and  there  landed ;  each  of  the  said  fish  respectively  be-  m^mdoed'!? 
ioff  then  and  there  the  second  best  fish  of  and  in  each  ?p^  ■"**  ^ 

®  ,  ,  for  the  use  of 

of  the  said  cargoes  offish  respectively;  in  which  said  the  fishermen; 
coive  the  plaindff  then,  and  for  a  long  time  before,  had  stormy  weather 
a  certain  capstan,  and  a  certain  rope  belonging  thereto,  ^drawn t"^ 
for  the  hauling  up  of  the  boats  of  all  such  fishermen  com*  ^^  ^^  ^^* 

_  with  safety  to 

ing  into  the  said  cove  with  boats  used  by  them,  as  were  the  crews,  with 
desirous  of  using  the  same  for  that  purpose,  and  who  were  the  spoton    ' 

which  the  cap- 
stan stood  be- 
longed to  the  plaintiff,  but  the  rest  of  the  cove,  over  which  the  boats  were  drawn,  was  the  pro- 
perty of  a  third  person: — Held,  that  the  Iceeping  the  captitan  and  rope  was  a  good  consideration 
for  the  exaction  of  toll  from  all  boats  landing  in  the  cove,  whether  the  capstan  and  rope  were 
need  or  not.  Held,  also,  that  a  fisherman  frequenting  the  cove  was  not  a  competent  witness  to  dis- 
prove the  existence  of  the  custom,  as  he  had  an  immediate  interest  in  the  event  of  the  suit;  for, 
if  the  defendant  obtained  a  verdict,  the  witness  would  thus  be  protected  from  the  consequences  c^ 
the  non-payment  of  tolls  by  himself. 


(a)  See  The  Earl  of  Falmouth 
V.  Penrose,  6  Bam.  &  Cress.  385, 
where  it  was  held  that  an  action 
of  mdebitaius  asntmptit  was  not 
maintainable  by  the  plaintiff  to  try 
his  right  to  the  second  best  fish 
out  of  the  cargoes  of  all  fishing- 
boats  landing  in  Sennen  Cove,  in 
respect  of  his  liability  to  keep  up 


a  capstan  and  rope  there  for  the 
purpose  of  hauling  the  boats  out 
of  the  sea;  and  that,  there  being 
no  legal  liability  on  the  part  of  the 
defendant  to  pay  or  render  any 
given  fish  to  the  plaintiff  before 
selection,  the  law  would  not  imply 
a  promise  on  his  part  to  do  so. 
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18Se.  entided  to  nse  the  same  for  that  purpoae:  aeoordim^yf 
"-/.  ^  and  by  reason  thereof,  the  plsinliff  then  aad  there  wbb «ii» 
Faxpvodtu  titled  and  had  a  right  to  the  same  tolls :  whereby  ao  ^o« 
OsoEos.      ^^  ^^  accrued  to  hhn,  &c. 

The  s€ea$ul,  ihirdt  fourth,  ffiJh  <uid  nxA  coonts,  were 
founded  on  the  same  deiaand»  merely  varying  the  mode  of 
stating  IL 

The  seventh  count  alleged,  that  the  defendant  waa  in- 
debted to  the  plaintiff,  '*  in  divers,  to  wit,  fifty  other  fish 
of  great  value,  to  wit,  of  the  value  of  lOiL,  for  so  many  fish 
before  that  time  had  and  received  by  the  defendant  to  and 
for  the  use  of  the  plaintiff.'* 

The  eighth  count  was  in  detkwe  for  the  fish. 

The  defendant  pleaded  "  that  he  did  not  owe  or  detain 
the  fish  above  demanded,  or  any  of  them,  in  manner  and 
form  as  the  plaintiff  had  complained  against  him :"  on  which 
issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Burromght  at  the  Sum- 
mer Assises  for  the  county  of  Connoall,  in  199^$  the  plain- 
tiff claimed  a  right,  under  a  custom^  to  take  the  second 
best  fish  out  of  every  boatrload  of  fish,  by  way  of  toU^  {roEp 
the  fishermen  firequenttng  a  cove  or  inlet  called  Setmn 
Cave,  and  landing  their  fish  there.  It  appeared  that  Sem- 
nen  Cove  was  situate  on  the  sea  shore,  and  was  the  pro* 
perty  of  a  Mr.  WiUiame,  the  owner  of  a  large  estate  or 
farm  adjoining,  called  Mayen  Farm,  with  the  exception  of 
that  part  on  which  the  capstan  stood,  which  had  been  in 
the  possession  of  the  plaintiff  and  his  ancestors,  the  owners 
of  a  farm  in  the  neighbourhood,  called  Penrose  Farm,  for 
as  long  a  period  -as  the  oldest  witnesses  could  remember; 
that  this  part  was  separated  from  the  rest  of  the  oove 
by  a  wall  that  surrounded  the  capstan;  that  the  space 
between  this  wall  and  the  sea,  over  which  the  boats  were 
drawn  by  the  capstan,  was  left  open,  and  was  the  property 
of  Mr.  Williams,  to  whom  the  rest  of  the  cove  bekn^ed. 
It  also  appeared  that  the  cove  was  rend^ed  a  proper 
place  for  the  landing  of  boats,  by  manual  labour;  that 
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a  trafok  had  been  aide  for  the  hauUng  up  boatSi  to  a  phce  1828. 
in  the  cove  above  high  water  mark ;  and  that,  in  tenu 
pestaoue  weather^  boats  could  not  be  hauled  up  from 
the  sea,  with  safety  to  the  crews,  without  the  assist- 
ance of  the  capstan  and  rope.  The  plaintiff  also  prov* 
ed  that  the  capstan  and  rope  had  firom  time  immemorial 
been  kept,  maintained,  and  repaired,  by  him  and  his  an* 
cestors,  and  were  frequently  used  by  the  fishermen  to 
haul  up  their  boats  in  the  cove;  that  the  capstan  and 
rope  bad  always  been  supplied  and  repaired  by  the  pro* 
prietors  of  Penrose  Farm,  although  it  was  proved  that, 
on  one  occasion,  the  fishermen  themsehnes  had  furnish*' 
ed  a  rope.  It  also  appeared  that  it  was  always  the  cus* 
torn  for  persons  using  the  cove  to  place  the  second  best  fidh 
out  of  evepf  boat^load  landed  in  it,  on  a  particular  rock  in 
Aie  cove,  and  there  leave  it,  if  no  person  &9m  Penrose 
Farm,  which  was  distant  about  two  miles,  was  present  at 
th^  cove  to  receive  it.  This  custom  was  (unoved  to  have 
been  invariably  acquiesced  In  by  the  fishermen,  up  to  the 
year  1816,  when  they  refused  to  submit  to  it  any  longer* 
The  second  best  fish,  which  was  called  the  land  fish,  was 
payable  v^hether  the  capstan  was  aaed  or  not,  and  also  the 
smoUestor  worst  fish,  which  veaa  ienaned  the  rope  fish,  but 
wUch  was  seldom,  if  ever,  demanded^ 

For  die  defendant,  a  witness  was  called  to  disprove  the 
custom,  who  admitted  that  he  was  a  fisherman,  and  that 
he  had'  been,  aind  then  was,  in  the  halnt  of  frequenting 
Setmen  Cote  as  such,  when  his  testimony  was  rejected  by 
the  learned  Judge,  he  being  a  person  interested  in  the 
event  of  the  snit,  inasmuch  as  he  would  be  exonerated 
from  the  future  payment  of  the  toll,  in  case  the  custom 
^ould  be  negatived. 

The  learned  Judge,  in  summing  up  to  the  Jury,  said^ 
that,  if  they  fomid  that  it  had  always  been  the  custom  £» 
the  plaintiff  and  his  ancestors  to  provide  and  maintain  the 
capstan  and  rope,  the  mere  fact  of  the  fishermen  liaving 
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]82S.        supplied  a  rope  on  one  or  two  occasions  wouU  be  no  bar 
„  \  /      to  the  custom. 

Earl  of 

Falmouth         The  Jury  found|  thaty  whether  the  capstan  and  rope 

Georob.      ^®'c  us^^  ^^  °^^  by  ^he  fishermen  frequenting  the  covCj 

the  plaintiff  was  entitled  to  the  second  best  fish  oat.  of 

every  cargo  landed  in  the  covCi  and  they  found  a  verdiet 

for  him — damages  one  shilling. 

Mr.  Seijeant  Bosanquei^  in  Michaelmas  Term,  18£7«  ob- 
tained a  rule  nisi  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  grounds — JFirst,  that  the  plain- 
tiff had  proved  no  legal  right  to  claim  the  tolls  in  question^ 
as  such  right  must  originate  from  a  grant  from  the  Crown^ 
which  could  not  be  presumed ;  and  that,  at  all  events,  the 
plaintiff  had  not  shewn  any  consideration  that  would  en- 
title him  to  claim  toll  from  those  fishermen  who  did  not  use 
the  capstan  and  rope:  and  therefore  that  the  verdict  could 
not  be  supported — Secondly ,  that  .the  testimony  of  the 
witness  tendered  on  behalf  of  the  defendant  had  been  im- 
properly rejected. 

Mr.  Serjeant  Wilde^  in  the  last  Term,  shewed. cause. — 
As  the  cove  in  question  was  proved  to  have  been  formed 
by  artificial  means,  or  the  work  of  man,  rocks  having  been 
removed,  and  a  track  made  for  the  hauling  up  boats  from 
the  sea  by  means  of  the  capstan  and  rope;  and  as  the  own** 
ers  of  Penrose  Farm  had  for  time  out  of  mind  been  in  the 
habit  of  repairing  the  capstan,  and  supplying  the  rope; 
these  were  circumstances  of  themselves  sufficient  to  raise 
a  presumption  that  the  soil  of  the  whole  cove  formerly  be-? 
longed  to  the  plaintiff's  ancestors,  as  the  owners  of  the 
Penrose  estate ;  and  although  the  cove,  with  the  exception 
of  the  spot  on  which  the  capstan  stands,  is  now  the  pro* 
perty  of  Mr.  Williams^  still  the  only  persons  who  were 
proved  to  have  ever  exercised  any  acts  of  ownership  over 
it  were  the  plaintiff  and  his  ancestors,  or  those  under  whom 
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they  claimedi  as  the  owners  of  the  Penrose  estate:  and         1828. 
it  appears  that,  until  the  year  1816,  the  usage  had  been  '    " 

invariably  acquiesced  in  by  the  fishermen  frequenting  the  Faluoutr 
cove.  As,  therefore,  the  presumption  is  that  the  cove  georqb. 
was  formed  by  the  owners  of  the  soil,  to  whom  it  origih* 
iAy  belonged;  and  that  the  proprietors  of  the  Penrose 
estate  have  since  invariably  maintained  the  capstan  and 
rope;  the  claim  of  the  second  best  fish  is  in  the  na- 
ture of  a  toll  traverse,  for  which  no  consideration  need 
be  shewn.  In  Fitxherberfs  Natura  Brevium  (a),  it  is 
said  that  **  toll  traverse  may  be  by  prescription  or  grant, 
aoid  is  for  passing  over  another's  land  :'*  and  in  Comyns*s 
Digest  it  is  said  (6),  "  Toll  traverse  is  a  sum  demanded  for 
passage  over  the  private  soil  of  another,  and  this  toll  may 
be  demanded  without  alleging  any  consideration  for  it;** 
and  the  case  o(  James  v.  Johnson  (c),  is  referred  to  in  sup« 
port  of  the  latter  part  of  that  position.  There  it  was  held, 
that,  in  prescribing  for  toll,  the  particular  kind  of  toll  must 
be  stated;  for,  if  it  be  toll  thorough^  a  consideration  must 
1)6  laid ;  but,  if  it  be  toll  traverse^  a  consideration  is  implied* 
In  Lord  Pelham  v.  Picker sgiU  (cf),  it  was  held,  that,  if  a  per- 
son claiming  a  toll  for  passing  over  an  highway,  can  shew 
that  the  fiberty  of  passing  over  the  soil,  and  the  taking  of 
toll  for  such  passage,  are  both  immemorial,  and  that  the 
soil  and  the  tolls  were,  before  the  time  of  legal  memory,  in 
the  same  hands,  though  severed  since,  it  shall  be  presum- 
ed that  the  soil  was  originally  granted  to  the  public  in 
consideration  of  the  tolls ;  and  such  original  grant  is  a 
good  consideration  to  support  the  demand:  and  Mr.  Jns- 
ticeAsAkursi  there  said  {e):  "  It  is  properly  admitted,  that 
toll  thorough  cannot  be  supported  without  shewing  a  con- 
sideration; but  toll  traverse  may:  and  the  reason  is,  that 


(a)  227,  n.  8th  edit  518,  n.  (c).         {d)  1  Term  Rep.  660. 
(6)  Tit.  ToU  (D).  (c)  Id.  667. 

(c)  2  Mod.  Ha 
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1828.  the  very  drcumstance  of  passing  over  the  soil  of  a  private 
^  "  ^  person,  where  the  public  had  no  right  hefore  to  pass,  m* 
falmootb  ports  a  consideration.  At  the  same  timei  if  this  were  a 
GBOftoB.  ^^^  <^^^i  ^^  should  inquire  into  the  reason  of  this  dis* 
tinction;  because,  in  every  case  which  requires  a  consider- 
ati<m,  it  ought  from  I^igth  of  usage  to  be  presumed.  For 
the  rule  with  regard  to  prescriptions  is,  that  every  pre- 
scription is  good,  if  by  any  possibility  it  can  be  supposed 
to  have  had  a  legal  commencement.  That  is  the  general 
rule,  and  I  cannot  see  why  ^  good  consideration  for  toll 
thorough  cannot  be  presumed,  as  well  as  for  toll  traverse ; 
because  the  giving  of  the  aoil  to  the  public  is  in  itself  a 
good  consideration.  But^  in  all  probability,  the  distinction 
arose  from  the  difficulty  in  most  cases  of  shewing  that  the 
toll  and  the  ownership  of  the  foil  were  coeval."  And 
Mr.  Justice  BuUer  said  (a):  ''The  question  is,  whe- 
ther the  Court  can  say  that  the  subjects  have  a  general 
and  unqualified  right  of  way.  If  they  do,  it  will  be  direct^ 
ly  contrary  to  the  finding  of  the  Jury ;  for  they  have  found 
that  there  is  no  right  of  way  but  on  paying  the  tolL" 
So,  here,  it  was  proved  that  the  toll  claimed  was  coeval 
with  the  right  of  landing  fish;  and  the  fishermen  using  the 
cove  had  not  a  general  and  unqualified  right  to  land  fish, 
but  only  upon  payment  of  the  toll:  and  as  the  right  claim- 
ed by  the  fishermen  was,  to  pass  over  the  soU  of  an  indi- 
vidual, and  over  that  part  of  the  cove  which  was  formed 
by  the  art  of  man,  and  the  toll  and  passage  claimed  were 
coeval,  there  is  sufficient  consideration  to  support  a  toll 
traverse,  notwithstanding  that  the  toll  and  the  original 
ownership  of  the  soil  might  have  been  severed.  At  aU 
events,  it  must  be  presumed  that,  at  tiie  time  the  oove 
was  formed,  both  the  soil  and  the  toll  were  in  the  owner 
of  the  Penrose  estate.  In  Bickards  v.  BenneH  (6),  it  was 

(a)  I  Term  Rep.  668. 
(b)  1  Born.  &  Cress.  223;  S.C,2  Dow.  &  Bjl.  389. 
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faeldi  that,  to  support  a  claim  of  toll  traversei  a  special        1^^^* 
consideralion  need   not  be   shewn.     Tbat  was  an  ac«        Eatiof 
tion  of  trespass.     The  lord  of  a  manor  set  out   van-     Falmouth 

Vm 

0U8  burthens  borne,  by.  him^  and  then  prescribed^  not  Gborgr. 
by  reason  of  diose  burthens,  but  generally  as  lord  of  the 
manor,  for  a  toll  upon  all  goods  bought  and  delivered, 
or  bought  elsewhere  and  brought  into  and  delivered  in 
a  townirithin  the  manor,  which,  from  time  immemorial,  had 
been  parcel  of  the  manor — it  was  held,  after  verdict,  that 
this  was  good  as  a  claim  of  toll  traverse,  although  the  bur- 
thens set  out  did  not  constitute  a  sufficient  consideration 
for  a  toll  thorough;  it  was  also  held,  that,  where  a  le- 
gal commencement  of  a  prescription  can  be  presumed,  it 
is,  after  verdict,  sufficient  to  support  the  claim:  and  on 
the  case  of  Crispe  v.  Belwood  (a)  being  there  referred 
to,  to  shew  that  toll  traverse  is  good  without  shewing  any 
eonsideration  or  charge,  Mr.  (now  Lord  Chief)  Justice 
Be9t  said  {b) :  "  The  argument  for  the  defendants  in  that 
case,  which  appears  to  have  been  adopted  by  the  Court, 
is  very  important  for  the  present  defendants;  it  is  thus 
stated:  '  And  it  may  be  intended,  that  all  the  lands  within 
die  manor  are  demesnes  of  the  manor,  for  so  they  were  at 
first,  till  the  lord  divided  them  among  his  tenants.  And 
supposing  that  those  lands  are  not  now  parcel  of  the  de- 
mesnes, but  given  to  the  tenants  in  fee,  yet  the  prescrip- 
tion may  have  a  reasonable  commencement,  rur.  that,  when 
the  lord  divided  those  lands  among  his  tenants,  he  re- 
served this  toll,  for  landing  of  goods,  to  himself/  *'  And 
Lord  Chief  Justice  Abbott^  in  delivering  his  judgment, 
said  (e):  *^  The  plea  alleges,  not  only  that  the  manor  has 
existed  from  time  immemorial,  but  also  that  the  town  of 
Farringdon  has,  from  time  immemorial,  been  part  of  the 
manor.  It  is,  tberefore,  to  be  presumed,  that,  before  the 
time  of  legal  memory,  the  site  of  the  town  belonged  to  the 

(a)  3  Lev.  424.  {h)  \  Barn.  &  Cres.  227.  (c)  Id.  231. 
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1828.        lord.    It  is  also  alleged^  diat  the  toll  has  been  plud  im- 
Eari  o/      naemorially.     We  may,  therefore,  fairly  infer  that  the  toll 
Falmouth     was  originally  granted  to  the  lord,  in  consideration  of  his 
Oeojioe.       consenting  that  the  soil  of  the  manor  should  be  laid  out  in 
the  streets  of  the  town.**    And  Mr.  Justice  Bayley  said  (a) : 
**  If  a  legal  commencement  of  the  claim  to  this  toll  can  be 
presumed,  that  is  now  sufficient,  a  verdict  having  been 
found  for  the  defendants.     This  toll  may  fairly  be  pre- 
sumed to  have  been  granted  at  a  time  when  the  lord  of  the 
manor  was  also  owner  of  the  soil,  in  return  for  the  de« 
dication  of  a  part  of  that  soil  to  the  public." 

If  even  it  were  necessary  to  shew  a  consideration,  it 
has  been  done  in  this  case.  The  plaintiff  proved  that 
the  cove  was  formed  by  artificial  means,  expressly  for  the 
accommodation  of  the  owners  of  boats  who  landed  fish 
there :  it  was,  therefore)  a  partial  dedication  of  the  cove  to 
the  use  of  certain  individuals,  for  which  toll  was  payable. 
In  the  case  of  the  Mayor  of  Yarmouth  v.  Eaion^  Lord 
Mansfield  BsAi  (6):  "  The  making  a  port  is  itself  a  con- 
sideration.'*  And  Mr.  Justice  Denison  said:  "  The  con- 
sideration is  self  evident,  vix,  the  benefit  to  the  subject.** 
In  Colton  V.  Smith  {c),  a  prescription  as  lord  of  a  manor, 
for  toll  of  all  goods  landed  within  the  manor,  in  considera- 
tion of  repairing  a  wharf  within  the  manor,  was  held  to  be 
good ;  and  it  was  there  admitted,  that,  in  toll  traverse,  no 
consideration  was  necessary,  because  it  is  implied.  But 
here,  the  repairing  the  capstan,  and  supplying  the  rope, 
which  were  necessarily  used  in  certain  states  of  the  tide,  as 
well  as  in  stormy  weather,  as  boats  could  not  be  drawn  up 
from  the  sea  with  safety  without  them,  is,  of  itself,  a  suffi- 
cient consideration;  and  as  the  plaintiff  was  bound  to  pro- 
vide them,  the  owners  of  the  boats  landing  at  the  cove, 
were  liable  to  toll  whether  they  used  them  or  not. 

With  respect  to  the  rejection  of  the  testimony  of  the 
witness  called  to  disprove  the  custom  under  which  the 

(a)  ]  Barn.  &  Cress.  223.        (6)  3  Burr.  1406.       (c)  Gowp.  47. 
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plaintiff  sought  to  establish  his  claim — He  was  himself  a  1828. 
fishenuaiij  and  in  the  habit  of  frequenting  Sennen  Cove  Earl  oi 
up  to  the  time  of  the  trial.  His  testimony^  therefore,  was  Falmouth 
properly  exduded,  he  being  liable  to  the  payment  of  the  georgb. 
customary  toll,  and  interested  in  the  event  of  the  suit;  for, 
in  case  the  plaintiff  obtained  a  verdict  against  the  present 
defendant,  the  record  would  be  evidence  against  the 
witness  in  an  action  brought  against  him  for  breach  of 
the  same  custom.  In  the  case  of  the  City  of  London  v. 
aierke  (a),  the  plaintiffs  prescribed  for  a  toll  on  malt 
brought  by  any  of  the  west-country  barges  to  London, 
At  the  trial,  the  plaintiffs  offered  in  evidence  four  se- 
veral verdicts  obtained  against  west-country  malsters,  and 
it  was  contended  that  these  verdicts  could  not  be  admitted 
in  evidence  against  the  defendant,  he  being  neither  party 
nor  privy  to  those  records — the  Court  held  that  they  should 
be  given  in  evidence;  for  that  it  is  as  reasonable  that  a 
recovery  against  a  stranger  should  be  given  in  evidence, 
as  that  pajrment  of  the  duty  should  be  proved  by  other 
strange^,  which  was  never  yet  doubted ;  and  Lord  Chief 
Justice  Hok  said :  ''  If  a  lord  of  a  manor  claims  suit  of 
his  tenants,  (»d  molendinum,  by  custom,  &c.,  and  in  an  ac- 
tion recovers  against  one  tenant,  that  recovery  may  be 
given  in  evidence  in  a  like  action  to  be  brought  against 
other  tenants,  unless  the  defendant  can  shew  any  covin  or 
collusion  between  the  parties  in  the  first  action."  This 
verdict,  therefore,  would  be  evidence  against  the  witness, 
although  the  suit  was  between  other  parties.  In  BuUer's 
Nui  Priua  (6),  it  is  said:  ^*  The  exception  of  its  being  res 
inter  alios  acta^  is  not  allowed  against  verdicts  in  case  of 
customs  or  tolls  ^  for  the  custom  of  toll  is  lex  toci^  and  facts 
tending  to  prove  that  may  be  given  in  evidence  by  any 
person,  as  well  as  those  who  have  been  parties  to  such 
Jbcts,  or  to  such  verdicts  as  have  found  and  determined 

(a)  Cartb.  161.  (6)  7th  Edit,  by  Bridgman,  233  a. 
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1^28.  them;  and,  in  such  case,  it  is  not  material  whether  such 
Earl  of  verdicts  be  recent  or  ancient/'  When  a  right  is  daimed 
Falmouth  by  custom,  a  person  who  claims  under  the  same  custom 
George.  Cannot  be  a  witness  in  support  of  the  clum,  as  he  might 
afterwards  use  the  verdict  in  his  own  cause  to  establish 
a  similar  customary  right  for  himself.  In  Hockley  t. 
Lamb  (a\  Lord  Chief  Justice  Holt  ruled,  that,  "  ifA,,  B., 
C.f  D,,  and  E.,  claim  common  in  a  place  called  Dale^  ex- 
clusively of  all  other  persons,  and  the  common  of  A.  comes 
into  dispute,  JS.  may  be  a  witness  to  prove  that  A.  has 
right  of  common  there ;  because  in  effect  it  charges  himself, 
vi«,  he  admits  another  to  have  common  with  himself.  But, 
if  the  prescription  be,  that  all  the  inhabitants  of  Blaciacre 
ought  to  have  common  there,  one  of  the  inhabitants  can- 
not be  a  witness  to  prove  that  another  of  the  said  inhabi- 
tants ought  to  have  common  there,  because  in  effect  he 
would  swear  to  give  himself  right  of  common  there.**  And, 
in  Bent  v.  Baker,  Lord  Kenyan  said  (i):  "  It  is  very  prob- 
able that,  in  prescriptive  rights  of  common,  other  persons 
living  in  the  same  manor  may  have  correspondent  rights; 
yet,  unless  the  question  turns  on  a  custom  equally  bene- 
ficial to  them  all,  the  testimony  of  one  must  be  admitted 
to  prove  his  neighbour's  right.  But,  if  the  right  be  claim- 
ed under  a  custom  that  all  the  inhabitants  of  the  parish 
shall  have  a  right  of  common,  all  those  that  fall  under 
that  description  are  interested,  because  the  verdict  in  that 
cause  may  afterwards  be  used  as  evidence  to  establish  the 
same  right  in  the  rest.'*  Here,  the  testimony  of  all  per- 
sons who  did  not  appear  to  be  fishermen,  or  in  the  present 
habit  of  frequenting  the  cove,  was  admitted;  but  when  it 
appeared,  that  the  witness  in  question,  on  the  voir  (Ure^ 
said,  that  he  was  in  the  habit  of  frequenting  the  cove  as  a 
fisherman,  and  using  the  capstan  and  rope,  his  testimony 
was  properly  rejected;  he  being  called  for  the  purpose  of 

(a)  1  Ld.  Raym.  731.  (6)  3  Term  Rep.  32. 
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shewing  that  what  he  himself  had  done  was  not  a  breach  of  1828. 
the  custom.  In  the  case  of  The  Carpenters*  Company  v.  ^^j  ^^ 
Hayward  (a)>  which  was  an  action  against  the  defendant  Falmouth 
for  exercising  a  trade  in  breach  of  a  custom,  confining,  George. 
as  was  alleged  in  the  declaration,  that  and  other  trades 
to  the  members  of  a  corporate  company;  a  witness  who 
claimed  for  himself  a  right  to  exercise  a  trade,  though  not 
a  member,  was  held  to  be  incompetent  to  negative  the  ex- 
istence of  the  custom,  as  he  was  interested  to  procure  a 
Terdict  for  the  defendant,  which  would  be  evidence  for 
himself,  in  case  a  similar  action  should  be  brought  against 
him.  Lord  Mansfield  there  said,  **  The  witnesses  re- 
jected were  clearly  interested  in  the  question.  If  the 
company  had  failed  in  establishing  the  custom,  they  would 
have  been  discharged  from  actions  to  which  they  are 
liable  for  the  breach  of  it."  That  is  precisely  in  point 
So,  in  the  case  of  the  Earl  of  Clanrickard  v.  Lady  Den^- 
ton  (i),  where  the  question  was,  whether,  in  a  particular 
parish  or  viU,  certain  things  were  generally  exempted  from 
tithes,  or  subject  only  to  a  modus^  it  was  held  that  no 
person  who  would  be  subject  to  tithes,  if  the  parson's 
claim  were  to  be  allowed,  could  give  evidence  in  support 
of  the  modus  or  exemption.  These  authorities  are  con- 
clusive to  shew  that  the  testimony  of  the  witness  in  ques- 
tion was  properly  rejected. 

Mr.  Serjeant  Bosanquet  in  support  of  his  rule. — The 
first  question  is,  whether  the  prescriptive  exercise  of  the 
right  claimed  by  the  plaintiff  to  take  the  second  best 
fish  out  of  every  boat-load  landed  at  Sennen  Cove,  is 
supported  by  the  evidence  adduced  in  support  of  the 
claim.  It  was  proved,  at  the  trial,  that  the  soil  of  the 
cove,  as  well  as  the  property  surrounding  it,  with  the 


(a)  I  Doug.  374. 
(b)  1  Eagle  &  Younge'8  Tithe  Cases,  306;  S,  C.  1  GwiU.  360. 
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1828.        exception  of  the  part  on  which  the  capstan  stoodi  belong- 
„  "  /       ed  to  Mr.  Williams.    But  it  has  been  said»  that,  as  the 

Earl  of  ^  '  '  ^ 

Falmovth     plaintiff  and  his  ancestors  had,  from  time  immemorial^ 
georoe.       l^ept  the  capstan  in  repair  and  supplied  the  rope,  there  was 
a  suflScient  consideration  to  support  the  plaintiff's  claim  for 
toll,  whether  they  had  been  used  by  the  fishermen  frequent- 
ing the  cove^  or  not. 

There  is  a  manifest  distinction  between  toll  thorough 
and  toll  traverse;  and  although,  to  support  the  former,  it 
is  necessary  to  shew  a  consideration,  it  must  be  admitted 
that,  for  the  latter,  it  is  not*  If  it  had  been  proved  that 
the  whole  of  the  cove,  and  the  lands  surrounding  it,  had 
at  one  time  belonged  to  the  plaintiff's  ancestors,  this  case 
might  have  fallen  within  the  principle  established  in  Lord 
Pelham  v.  Pickersgill.  But  there,  it  was  9tated  upon 
the  face  of  the  record,  that  the  highway  and  the  toll 
were  coeval,  so  that  it  might  be  presumed  that  the  grant 
of  the  highway  was  the  consideration  for  the  toll;  but 
here,  nothing  of  that  kind  appeared,  and  the  general 
principle  recognized  in  that  case  is,  that,  in  order  to  mxj^ 
port  a  claim  of  toll,  there  must  be  a  quid  pro  quo*  Al- 
though, therefore,  toll  traverse  may  be  claimed  after  the 
perception  of  the  toll  has  been  severed  from  the  owner- 
ship of  the  land  in  respect  of  which  it  originally  accrued^ 
they  must  still  be  proved  to  have  been  once  umted.  The 
toll  claimed  by  the  plaintiff  in  this  case  is  in  the  nature  of 
a  toll  thorough,  as  the  plaintiff  is  the  mere  owner  of  the 
capstan  and  rope,  and  claims  nothing  in  the  soil.  Toll 
thorough  cannot  be  by  grant  or  prescription;  neither  can 
it  be  supported  unless  some  consideration  be  shewn.  A 
person  cannot  prescribe  to  have  toll  thorough  for  passing 
through  a  vill  in  a  place  which  is  not  the  high  street.  This 
was  laid  down  by  Mr.  Ju&tice  Thorpe  (a),  who  said,  '^  that 
toll  thorough  is  properly  where  a  toll  is  taken  of  men  for 

(a)  22  Assise,  58. 
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passing  through  a  vill  in  the  high  street;  and  that  a  man         1828. 
cannot  prescribe  for  such  tolls,  because  it  is  against  the        p^^^j  ^^ 
common  law  and  common  right,  for  that  the  high  street  is     Fai.mouth 
common  to  all;  but  that  toll  traverse  is  where  a  man  pays      gborqb. 
certain  toll  for  passing  over  the  soil  of  another  in  a  way 
not  a  high  street."    Now,  if  this  latter  definition  be  accu- 
rate, the  plaintiff,  in  order  to  support  his  claim  for  toll, 
should  have  shewn  that  his  ancestors  were  once  owners  of 
the  soil,  and  at  a  time  when  there  was  no  highway  over  it. 
In  Sn^h  V.  Shepherd  {a),  in  an  action  for  trespass  for  tak^ 
ing  the  plaintiff's  sheep,  the  defendant  justified,  as  servant 
of  the  lord  of  a  manor,  by  prescription^  to  take  twopence 
for  every  twetUy  eheep  passing  per  et  trans  the  tiU:  and^ 
if  it  was  denied  upon  request ,  to  detain  one  sheep  of  every 
twenty  till  payment:  upon  demurrer,  it  was  adjudged], 
that  the  prescription  was  not  good  to  take  toll  for  passing 
jfl  Pta  regia,  for  that  the  inheritance  of  every  man  for 
passing  in  the  King's  highway  is  precedent  to  all  prescript 
tions ;  but  that,  if  a  party  shews  cause  for  the  toll,  as,  if  he 
IS  bound  to  repair  a  bridge^  or  causeway^  &c.,  this  would 
be  good;  but  that  no  such  cause  was  shewn  there;  and 
that  it  is  clear  that  a  man  may  prescribe  for  toll-traverse, 
because  it  is  a  passage  over  his  own  freehold ;  but  not  so 
for  toll-thorough.    In  the  Mayor  o{  Nottingham  v.  Lam- 
bert, Lord  Chief  Justice  Willes  said  (&):  ^*  The  case  of 
Smith  V.  Shepherd,  as  it  is  reported  in  Croke  Elizabeth, 
is  very  imperfectly  stated;  but,  if  that  report  deserve  any 
credit,  the  Judges  there  were  very  much  divided,  and  they 
did  not  give  any  final  judgment  on  this  point;  and,  as  the 
case  is  reported  in  Moor  (c),  and  much  better  than  in 
Croke,  it  is  an  express  authority  against  this  toll ;  for  it  is 
there  said,  that  this  toll  which  was  insisted  on  by  the  de- 
fendant in  his  plea  was  adjudged  to  be  bad,  for  that  a 
man  cannot  prescribe  to  have  toll  for  passing  in  the  King's 

(a)  Moor,  574 ;  S.  C.  Cro.  EUz.  710.      (*)  WiUeg,  1 15.    (c)  Page  674. 
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1828.  highway,  for  that  it  is  the  inheritance  for  every  man  to 
EhH  of  ^^^^  ^^  ^^^  King's  highway,  which  is  prior  to  all  prescript 
Falmouth  tions;  and  that,  therefore,  if  a  man  will  plead  such  a  pre* 
Obdkob.  scription,  he  must  shew  a  reasonable  cause  for  its  com- 
mencement, which  is  not  to  be  presumed.'*  In  Warren  ▼. 
Prideaux  (a),  a  prescription  to  have  a  bushel  of  salt  of 
every  ship  that  came  laden  with  salt  within  a  certain  port^ 
in  consideration  of  maintaining  the  quay,  and  keeping  a 
bushel  to  measure  the  salt,  was  held  to  be  ill;  and  Lord 
Chief  Justice  Hale  there  said:  **  The  prescription  was 
not  for  a  port,  but  a  wharf.  If  any  man  will  prescribe  for 
a  toll  upon  the  sea,  he  must  allege  a  good  consideration, 
because,  by  Magna  Charta,  and  other  statutes,  every  one . 
hath  a  liberty  to  go  and  come  upon  the  sea  without  im- 
pediment." Mr.  Justice  WiMe  said :  '*  This  custom  or  pre- 
scription is  laid,  to  have  a  bushel  of  salt  of  every  ship  that 
comes  within  the  port.  If  a  ship  be  driven  in  by  stress  of 
weather,  and  goes  out  again  the  first  opportunity  that 
presents,  shall  that  ship  pay?'*  That  case  bears  most  ma- 
terially on  the  present.  There,  toll  was  demanded  in  con- 
sideration of  the  claimant's  maintaining  the  quay  and  keep- 
ing the  bushel.  Here,  the  plaintifi^'s  claim  is  founded 
on  his  repairing  the  capstan  and  supplying  the  rope  for 
the  use  of  those  who  may  choose  to  avail  themselves  of 
them.  If  even  the  defendant  had  used  the  capstan  and 
rope,  it  would  not  be  a  sufficient  consideration;  it  is 
clear,  therefore,  that  toll  could  not  be  demanded  from 
those  who  did  not  use  them;  for  no  person  can  claim  a 
right  to  take  toll  from  one  who  does  not  derive  some  benefit 
from  that  for  which  the  toll  is  demanded,  or  the  prescrip- 
tion for  which  is  not  founded  on  a  meritorious  considera- 
tion. In  Haspurt  v.  Wills  (i),  the  plaintifi^  alleged  in  his 
declaration,  that  the  city  of  Norwich  had  a  common  wharf 
and  crane,  and  a  custom  that  all  goods  brought  down  the 

((f)  I  Mod.  104;  S,  C,  2  Li*v.  96.  (b)  1  Mod.  4a 
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river  and  passing  by  should  pay  a  certain  duty  for  whaf  f-        1828. 
age  and  craneage — it  was  held  to  be  a  bad  custom ;  for  thati        eTT 
it  being  a  toll  thorough,  it  could  not  be  claimed  without  shew-     Falmooth 
iDg  a  consideration.  InTrumany.fFalgham{a),s,preBcnjh       oeoeob. 
tionfor  toll  for  passing  through  the  streets  oiGainsboroughf 
in  consideration  of  repairing  divers  streets  there,  was  held 
ill,  because  it  did  not  say  that  the  party  repaired  aU  the 
streets  there;  and  the  plaintiff  mighti  for  any  thing  that 
appeared  to  the  contrary,  be  passing  through  a  street 
which  the  claimant  did  not  repair;  and  the  Court  there 
said,  that  **  Courts  are  exceeding  careful  and  jealous  of 
these  claims  of  right  to  levy  money  upon  the  subject;  these 
tolls  began  and  were  established  by  the  power  of  great 


men.'* 


In  CoUon  v.  Smkh,  the  prescription  was  for  toll  of  all 
goods  landed  within  the  manor,  in  consideration  of  re- 
pairing a  wharf  within  it;  every  one  that  paid  had  the 
benefit  of  the  wharf;  and  if  goods  were  landed  elsewhere 
within  the  manor,  they  must  have  been  landed  upon  the 
private  property  of  the  lord.  In  the  Mayor  of  Yarmouth 
V.  Eaton,  the  plaintiff  set  out  that  he  had  a  right,  by  pre- 
scription, to  port  duties^  and  the  consideration  was  self- 
evident,  viz*  the  benefit  to  the  subject;  and  the  port 
might  never  require  to  be  repaired.  In  Lord  Pelham  v. 
Pickersgill,  the  plaintiff  shewed  that  the  soil  and  the  tolls 
were,  before  the  time  of  legal  memory,  in  the  same  hands; 
whence  the  Court  presumed  that  the  soil  was  originally 
granted  to  the  public  in  consideration  of  the  tolls.  And, 
in  Lord  Pelham  v.  Haigne  (&),  which  was  an  action  on  the 
same  right  as  that  claimed  in  Lord  Pelham  v.  Pickersgill, 
although  two  additional  facts  were  stated  in  the  verdict 
in  the  latter  case  which  did  not  appear  in  the  former,  viz. 
that  it  was  an  immemorial  highway,  and  that  the  bridge 
had  been  immemorially  repaired  by  the  county ;  still,  the 

(a)  2  Wis.  296.  [b)  I  Term  Rep.  667,  n. 
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1888.        Court  of  Common  Pleas  determined  against  the  toIL     AU 
g^i  ^        these  cases  prove,  that,  in  order  to  sustam  a  toll  thorough, 
Falmouth     it  must  be  shewn  to  be  demanded  in  respect  of  some  benefit 
Okorob.      accruing  to  the  party  charged.    In  the  case  of  a  toU  tra* 
▼erse,  it  is  incumbent  on  the  claimant  to  shew  that  the  soil 
in  respect  of  which  the  toll  is  claimed  originally  belong- 
ed to  the  owner  of  the  tolL    In  the  case  of  the  Mayor  of 
Nottingham  v.  Lambert,  it  was  held  that  a  prescription  to 
take  a  toll  for  paasing  on  an  ancient  navigable  river  through 
tlie  plaintiff's  manor,  was  bad  in  law;  and  Lord  Chief 
Justice  Willee  there  said  (a) :  '*  It  has  been  holden  several 
times,  and  by  the  best  authorities,  that  toll  thorough  cannot 
be  supported  without  a  consideration,  but  toll  traverse  may, 
because  it  in  itself  implies  a  consideration.    In  the  Book 
of  Assize  (fi)  it  is  expressly  laid  down  as  a  rule,  that  toll 
thorough  is  against  common  law  atid  common  right,  and 
cannot  be  supported  by  usage.    It  is  so  likewise  holdm  in 
Keiltoay  (c),  that  such  toU  is  not  allowable  without  some 
particular  consideration.    It  is  said,  in  1  Leonard  {d),  that 
the  King  cannot  grant  toll  thorough  for  parsing  through 
a  highway,  for  that  it  is  an  oppression  to  the  people,  for 
that  every  highway  shall  be  common  to  every  one.    In  1 
Venlrie  (e)  in  the  case  of  the  City  of  Norwick,  such  castom 
was  holden  to  be  illegal  and  unreasonable,  unless  for  such 
vessels  as  unloaded  at  the  quay  there*    In  several  books 
it  is  called  malum  tolnetumM  or  an  outrageous  toll»  and  an 
oppression  on  all  the  subjects  of  EngUrndt  which  sorts  of 
tolls  arQ  condemned  in  Magna  Charta^  q«  SO,  and  by  the 
statute  Westminster  1,  c.  31  (/),  where  it  is  said,  that,  ii 
any  one  take  outrageous  tolls,  contrary  to  the  common  law 
of  the  realm,  if  it  be  in  a  vill  of  the  King's,  the  King  shall 
take  away  the  franchise."    In  the  late  case  of  Rkkards 


(a)  Willes,  1 14.  (</)  Page  232. 

(6)  22  Edw.  3, 68.  (c)  Page /I. 

(r)  Pages  148,  149.  (/)  3  Edw.  I. 
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V.  Bennett,  Lord  Chief  Justice  Abbott  gaid  (a):  ''  The         1828. 

plea  allegesi  not  only  that  the  manor  has  existed  from  ^     ^^ 

time  immemorial)  but  ako  tiiat  the  town  has,  from  time  im-  Falmoutb 


I,  been  part  of  the  manor.  It  iS|  therefore,  to  be  geobob. 
presumed,  that,  before  the  time  of  legal  memory,  the  site 
of  the  town  belonged  to  the  lord.  It  is  also  alleged,  that 
the  toll  has  been  paid  immemorially.  We  may,  therefore, 
fairly  infer  that  the  toll  was  originally  granted  to  the  lord, 
in  consideration  of  his  consenting  that  the  soil  of  the  manor 
should  be  laid  out  in  the  streets  of  the  town.'* 

The  testimony  of  the  witness  offered  at  the  trial,  on  the 
part  of  the  defendant,  to  proTO  the  non-existence  of  the 
custom  set  up  by  the  plaintiff",  was  improperly  rejected. 
The  plaintiff"s  claim  was  founded  on  a  private  right  ac- 
cruing to  him  by  prescription,  and  not  by  virtue  of  a 
custom  affecting  the  public  at  large.  The  defendant 
merely  contended  that  the  plaintiff  had  no  right  to  de- 
mand the  toll,  and  he  had  a  right  to  shew  that  such  toll 
had  not  invariably  been  demanded,  and  that  the  plaintiff 
had  not  at  all  times  repaired  the  capstan  or  supplied  the 
rope.  The  witness  was  excluded,  not  because  he  denied 
the  usage,  but  because  he  stated  that  he  was  a  fisherman, 
and  in  the  habit  of  frequenting  the  core.  His  testimony 
ought,  from  necessity,  to  have  been  admitted;  for  it  was 
impossible  for  any  one  to  speak  to  the  usage  with  respect 
to  the  capstan  and  rope,  other  than  such  persons  as  were 
in  the  habit  of  using  the  cove.  The  plaintiff  insisted  that 
he  was  entitled  to  toll,  whether  the  capstan  and  rope  were 
used  or  not,  and  the  Jury  have  so  found.  The  verdict, 
therefore,  cannot  be  supported. 

Cur.  adv.  vuH. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows; — 
The  plaintiff  claimed  the  second  best  fish  out  of  every 

(«)  1  Barn.  &  Cress.  231. 
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1828.        boat -load  of  fish  that  was  hinded  in  Sennen  Cove*    Thb 
^"^7^      claim  was  founded  on  a  custom,  under  which  the  phitn«- 

Earl  of  ^  ^  '  ^  *^ 

Falmouth  tiff  and  his  ancestors  had  maintained  a  capstan  and  ropCf 
Geoeob»  which  were  sometimes  used  by  the  fishermen  for  the 
purpose  of  drawing  up  their  boats  to  a  place  out  of  the 
reach  of  the  tide.  The  plaintiff  insisted,  and  the  Jury 
found)  that)  whether  the  capstan  and  rope  were  used 
or  not,  the  plaintiff  was  entitled  to  this  toll.  In .  cer- 
tain states  of  the  tide,  and  in  tempestuous  weather,  boats 
could  not  be  drawn  up  from  the  sea  with  safety  to  the 
crews,  without  the  assistance  of  the  capstan  and  rope. 
Sennen  Cave^  with  the  exception  of  the  small  part  on 
which  the  capstan  stood,  was  the  soil  of  a  Mr.  WUluuwf* 
But  it  i^ppeared  that  the  part  on  which  the  capstan  stood 
had  been  in  the  possession  of  the  plaintiff  and  his  ancea-* 
tors  (who  were  the  owners  of  a  farm  in  the  neighbourhood, 
called  Penrose  farm)  for  as  long  a  period  as  the  oldest 
witnesses  could  recollect;  and  that  this  part  was  separated 
from  the  rest  of  the  cove  by  a  wall  that  surrounded  the 
aqpstan;  but  the  space  between  this  wall  and  the  sea, 
over  which  the  boats  were  drawn  by  the  capstan,  was  lefk 
entirely  open,  and  was  the  property  of  the  person  to  whom 
the  rest  of  the  cove  belonged.  It  also  appeared,  that 
Sennen  Cove  was  rendered  a  proper  place  for  the  landing 
of  boats,  by  human  labour;  and  that  rocJcs  had  been  re- 
moved, and  a  track  made  for  the  hauling  up  boats  to  a 
place  above  the  reach  of  the  tide. 

It  has  been  objected,  that  there  was  no  consideration 
for  the  custom  of  taking  tolls  from  the  fishermen  who 
did  not  make  use  of  the  capstan  to  draw  up  their  boats 
from  the  sea.  Although  it  is  not  always  necessary  to 
use  the  capstan,  yet,  if  boats  in  certain  seasons  could 
not  safely  approach  this  place,  unless  they  were  certain 
of  having  the  assistance  of  the  capstan  to  draw  them 
out  of  the  surf,  we  think  that  the  keeping  of  the  ca)i- 
stan  ready  for  tbe  use  of  the  fishermen  who  resort  to  this 
cove,  is  a  suflScient  consideration  for  a  toll  to  be  paid  by 
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them,  whether  they  actually  use  it  or  not*    No  boat  could         1928. 
put  to  sea  with  any  thing  like  safety,  if  proper  means  were        rTT^ 
not  provided  to  draw  them  out  of  the  breakers,  in  case  a     Falmouth 
strong  wind  should  set  in  towards  the  land.     Although  the       oborob. 
fishermen  may  not  always  use  the  capstan,  it  is  of  ad* 
vantage  to  them>  nay,  it  is  essential  to  their  safety,  that  it 
should  be  kept  ready  for  them.    The  keeping  of  a  capstan 
for  such  a  purpose  is  a  sufficient  consideration  for  a  rea- 
sonable tolL 

There  is  no  doubt  that  the  King  may  at  this  time  es« 
tablish  a  reasonable  toll  for  the  performance  of  any  duty 
that  the  public  convenience  or  safety  requires  should  be 
performed.  The  creation  of  a  toll  is  only  a  mode  of  pa}rtng 
for  a  public  service.  The  power  of  creating  tolls  depends 
upon  the  necessity  of  the  service,  and  the  reasonableness  of 
the  toU  taken  for  it.  If  the  service  be  not  of  public  ad- 
vantage, or  the  toll  be  unreasonable,  it  cannot  be  support- 
ed. But  it  is  impossible  to  contend  that  this  capstan  and 
rope  are  not  of  the  greatest  importance  to  these  fisher- 

m 

men;  and  it  was  not  suggested,  either  at  the  trial,  or  in  the 
argument  here,  that  the  toll  demanded  was  excessive  or 
unreasonable.  If  the  plaintiff  had  purchased  this  land  a 
year  ago,  had  made  a  landing-place  in  this  cove,  had  built 
a  capstan,  provided  a  proper  rope,  and  undertaken  to 
keep  the  capstan  and  rope  in  a  proper  state  at  all  times, 
for  the  use  of  the  fishermen,  it  would  have  been  a  suffi- 
cient consideration  for  the  grant  by  the  Crown  of  such 
a  toll  as  the  Jury  have  found  was  due  to  the  plaintiff  by 
virtue  of  a  custom. 

-  Now,  it  is  well  known  that  many  tolls  are  good  under  a 
custom,  of  which  a  good  grant  could  not  be  made  at  the 
present  time.  A  custom  which  is  proved  to  have  existed 
immemorially,  will  be  good,  if  it  be  of  such  a  nature  that  it 
is  possible  that  it  can  have  had  a  good  beginning.  Al- 
though it  be  such  as  to  confer  what  the  King  cannot  now 
grant,  yet,  if  it  be  not  contrary  to  reason,  it  may  be  sup- 
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1828.  ported;  for  it  might  hare  had  its  commencement  from  an 
g^  ^  act  of  the  Legislature.  Custom  is  a  local  law  which  sn- 
Facmouth  persedes  the  general  law,  lAttleion  gives  as  the  maxim, 
Obokoi.  CansuetudOf  ex  cerid  causd  raiionabiU  untaid^  prhatcom^ 
numem  legem  (a).  The  custom  on  which  the  plaintiff  rests 
his  claim  appears  to  us  to  be  reasonable — convenient 
eyen  to  those  who  resist  its  establishment — advantageous 
to  the  public,  by  encouraging  a  valuable  fishery — and 
highly  beneficial,  as  tending  to  the  preservation  of  human 
life.  Therefbre,  we  have  no  doubt  that  this  is  a  valid  cus- 
tom. In  the  case  of  the  Earl  of  Fahnouih  v.  Ptnrose  (ft), 
the  validity  of  the  custom  was  never  disputed.  The  ob* 
jection  there  taken  was,  that  the  pleadings  were  not  ap- 
plicable to  the  case  proved.  At  the  trial  of  this  cause,  it 
was  proposed  to  examine,  as  a  witness  for  the  defendant, 
to  disprove  the  custom,  a  man  who  admitted  that  he  was 
then  a  fisherman  frequenting  Setmen  Cove.  My  learned 
brother  Burrough  rejected  this  person's  evidence,  and  we 
are  of  opinion  that  he  was  not  a  competent  witness.  Al- 
though the  declaration  did  not  set  out  the  custom,  yet,  as 
the  plaintiff  claimed  his  right  upon  a  custom,  and  the  de- 
fence consisted  in  a  denial  of  it,  the  judgment  in  this  case, 
with  evidence  shewing  that  the  question  at  the  trial  was, 
whether  there  was  a  custom  or  not,  would  be  admissUjle, 
should  an  action  be  brought  against  die  witness  for  land- 
ing fish  in  Setnten  Cave  without  paying  the  toll.  When- 
ever customs  are  set  up,  judgments  in  causes  between 
other  parties  are  admissible  in  evidence  to  prove  or  dis- 
prove such  customs.  The  witness  had,  therefore,  a  direct 
and  immediate  interest  to  obtain  a  verdict  for  the  defend- 
ant, as  he  might  use  such  verdict  to  protect  himself,  in 
case  an  action  should  be  brought  against  him  for  the  non- 
payment of  tolls  due  on  the  landing  of  fish  by  himself. 
This  point  is  expressly  decided  by  the  case  of  The  Com- 

(a)  Liu.  8. 169.  (6)  6  Dam.  k,  Cress.  385. 
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pany  of  Carpenters  of  Shrewsbury  v.  Hayward  (a),  where  1828. 
witnesses  were  rejected,  who  were  called  to  prove  that  they  ^^^j  ^^ 
had  worked  as  carpenters  in  Shrewsbury ^  though  not  free  Falmouth 
of  the  company;  and  Lord  Mansfield  said:  *'  If  the  com-  oeokm. 
pany  had  failed  in  establishing  the  custom,  the  witnesses 
would  have  been  discharged  from  actions  to  which  they 
were  liable  for  the  breach  of  it."  We  do  not  mean  to  say 
that  an  intention  to  bring  fish  into  Setmen  Cove  immedi- 
ately after  the  cause  was  tried,  or  the  having  brought  fish 
there  without  paying  the  tolls,  so  long  ago  as  that  those  who 
brought  them  were  protected  by  the  statute  of  limitations, 
would  render  witnesses  incompetent.  The  former  have 
no  interest,  and  the  interest  of  the  latter,  like  that  of  an 
heir*at-law,  is  ftiture  and  contingent.  If  such  persons 
were  not  competent  witnesses,  none  who  had  any  right 
knowledge  upon  the  subject  would  be  received,  who  could 
disprove  a  toll  thorough  or  a  toll  traverse.  We  put  the 
incompetency  of  the  witness  upon  the  ground  of  his  imme- 
diate liability  to  an  action,  in  the  event  of  the  verdict  be- 
ing for  the  plaintiff;  and  of  his  being  relieved  from  that 
liability  by  a  verdict  for  the  defendant. 

We  are,  therefore,  of  opinion  that  the  rule  for  a  new 
trial  must  be — 

Discharged. 

(a)  1  Doug.  374. 
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Kov.  28M.  Webb^  Demandant;  Lane,  Tenant* 

inacMntiDa  J  HIS  was  a  writ  of  right.    The  coant  was  as  follows  : 

biuiki  woe  left  Jokn  Webb,  by his  attorney,  demands  against  fFlt- 

ti^d^dUnt^I  *^^  ^^*  ^^  thousand  acres  of  land,  in  the  parish  of 

attorney,  and  Brixhom,  in  the  county  of  Devon,  which  he  dahns  to  be 

•<  efpiecs/'  and  his  right  and  inheritance,  and  of  which  he  is  seised  in  his 

indoned^nTthe  ^^^^esne  as  of  fee  and  right,  within  thirty  years  last  past, 

name  of  an  at-    j^y  (akiner  the  •  and  profits  thereof  to  the  t*iue  of 

tomeytnthe  "^  ®  '^  ,/«««,,. 

conntry,  with-  IfiOOL ;  and  that  such  is  his  right,  he  onerfr  &c«  The  back 
hUaf^ntin!^-  of  the  count  was  indorsed,  '*  Herbert  Mends  Gibson,  at- 
*^i  Uv?  **"  tomcy,  Pymouihf*  but,  as  it  did  not  appear  who  his  agent 
ligned  judg^      in  London  was,  the  tenant  signed  judgment  of  non  pros* 

ment  of  nom 
pm — The 

STi^Sr!  ^  ^'-  Serjeant  fVilde,  on  a  former  day  in  this  Term,  ob- 
and  let  it  aside;  taiued  a  rule  ivM  that  this  judgment  might  be  set  aside 

with  leave  to  the    -,  i»ti  *  t 

demandant  to      for  irregularity,  that  the  tenant  might  pay  the  demand* 

dM^mf  miVy-  ^^^  *^  ^^^^  ^^  ^^^  application,  and  that  the  latter  might 
«Mnc  of  coitf.     hsye  leave  to  amend  his  count. 

Mr.  Seijeant  Taddy  now  shewed  cause,  and  submitted 
that,  as  the  name  of  the  demandant's  attorney,  as  well  as 
the  word  ''esplees,"  were  omitted  in  the  count,  the  tenant 
bed  a  right  to  treat  it  as  a  nullity.  In  Charlwood  t. 
Morgan  (a),  the  Court  refused  to  allow  the  demandant  to 
amend  the  mistake  of  a  christian  name  in  the  count,  although 
an  affidavit  accounting  for  the  mistake  was  produced.  Sir 
James  Mansfield  there  said :  *^  Had  not  this  been  a  pro* 
ceeding  by  writ  of  right,  the  Court  would  have  been  will- 
ing  to  amend  the  mistake  which  has  arisen,  and  into  which 
the  most  careful  pleader  might  have  fallen.  But,  consider- 
ing the  nature  of  this  proceeding,  how  much  it  has  always 
been  discouraged,  how  much  tenants  have  been  permitted 

(a)  I  New  Rep.  64. 
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to  avail  tliemselves  of  every  advantage  to  defeat  the  claims 
of  demandantSi  I  am  of  opinion  that,  unless  some  prece- 
dent for  such  an  amendment  can  be  produced,  the  sound- 
est exercise  of  our  discretion  will  be,  not  to  allow  the 
amendment,"  And  Mr.  Justice  Heath  said  (a) :  '^  In  Ditms- 
day  V.  Hughes  (fi),  we  thought  that  writs  of  right  ought  not 
to  be  encouraged,  and  that  the  least  slip  was  fatal  to  the 
demandant.'*  Besides,  here,  the  name  of  the  London  agent 
was  not  indorsed  on  the  back  of  the  count,  and  the  tenant 
was  not  bound  to  send  down  to  Plymouth,  for  the  purpose 
of  delivering  a  plea  to  the  demandant's  attorney  there. 


Id28. 

Webb 

Demandant; 

Lane, 

Tenant. 


But  the  Court  said,  that  the  tenant  either  ought  to  have 

demurred  to  the  count,  or  moved  to  set  it  aside  for  irregu* 

larity ;  and  that  the  mere  omission  of  the  indorsement  of  the 

name  of  the  demandant's  attorney,  and  of  the  word ' '  esplees/* 

did  not  constitute  such  an  irregularity  as  to  entitle  the  tenant 

to  sign  judgment.   The  rule  to  set  it  aside  must  therefore  be 

oiade  absolute,  and  the  demandant  may  amend  his  count,  on 

payment  of  costs. 

Rule  absolute  accordingly. 


(a)  1  New  Rep.  66. 


(&)  3  Bos.  &  PuL  453. 


Friday, 
Nov.  38M. 


BsDDiNOTON  r.  Beddington. 

A  RULE  was  6btained  by  Mr.  Serjeant  Wikk,  on  a  for-  The  pUindff'a 

mer  day  in  this  Term,  calling  on  the  Sheriff  of  Middlesex  »tt?™y>5ft« 

•'  »  o  wnt  of<etfv/ii- 


this  application. 


to  shew  cause,  why  he  should  not  return  a  writ  of  scire  fa-  cUu  with  the 

SheriflT  anfl  Aim 

das,  which  had  beeVi  left  with  him  by  the  plaintiff's  attor-  rected  it  to  he 
ney,  and  why  he  shduld  not  pay  the  plaintiff  the  costs  of  [h^sheriff  re-' 

filled  to  return 
the  writ,  until 
he  had  been 
paid  a  iee,  to  Mrhlch  the  attA>mey  did  not  think  him  entitled  {  the  plaintiff  aooordingly  obtained  a  rule, 
calling  on  the  Sheriff  to  shew  cauM  why  he  should  not  return  the  writ,  and  pay  the  ooets  of  the  ap- 
plication.    The  Court,  with  a  Tiew  to  ditcourage  the  practice  of  ordering  retumi  of  nUril,  diicharged 
the  rale  whhont  eotti,  and  intimated  an  opinion  tliat,  in  future,  two  Mik  ihonld  not  bt  dceincd 
cquralent  to  a  seinficu 

VOL.  If.  II 
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1828.  The  motion  was  founded  on  an  affidavit^  which  sUtedj 

Be^di^^n    ^^**  ^^^  plaintiff's  attorney  had  left  n  writ  of  g/fifUBfMHm 
9'  with  the  Sheriff,  to  be  relumed  niiils  and  that  he  would 

not  return  the  writ,  because  the  Attorney  b^  infused  to 
pay  the  sum  of  six  shilUnga  and  eight  ppQ0ei  wkaok  ^^ 
tomey  thought  the  Sheriff  was  not  eotidi^  to»  i^  IkhV 
more  than  the  usual  fee^  The  Shieriff  imoiediately  /^ 
being  served  with  a  copy  of  the  rule  cetuvned  ti^^vrfiitit:. : 

....  •  ... 

Af r.  Serjeant  MusseU  now  shewed  cause  i^iiM  ihiet 
part  of  th^  rule  whieh  called  on  the  Sberiff.to  pi^  0#sla; 
and  he  referred,  to  the  case  of  The  King  v.  Jtme^  (a),  where 
it  was  held  that  a  Sheriff  is  not  liable  to  an  attachment  for 
not  returning  a  writ,  if  not  oalled  upon  ky  a  rmh  cf  O^mi 
within  six  months  after  the  expiration  of  his  office;,  not- 
withstanding he  was  rtqpeiied  by  the  paisty  to  petuom  ft 
before  the  rix  months  w^re  expired ;  and  the  Coui^  theie 
said,  **  that  the  only  way  to  call  on  a  Sheriff  to  return  9,  writ, 
is  by  a  rule  and  process  of  the  Court,  and  that  If  this  mode  of 
desiring  a  return  of  a  writ  were  to  be  allowed,  at  wouKt  be 
productive  of  numberless  questions,  as  to  what  sbpuld  be 
deemed  a  calling  w  the  Sheriff" — and  jtierei  ai^  sopn  IV  the 
Sheriff  had  notice  of  the  rule,  he  caused  the  writ  to  be  r^ 
turned.  > 

Mr.  Seijeant  WiUk fin  sitpport^iusrule, insisted, that, 
as  the  Sberi/f  had  CQnqpell^d  the  plaintiff  to  apply,  t^.ttie 
Court  to  cause  him  to  return  the  writ*  he  was  entitled  t^  thp 
costs  of  the  application.  The  return  of  nihil  had  been  in- 
dorsed ^pon  the  writ  befpre  tlpe  vinder-sheri^h^d  deniimd- 
ed  the  fee  ip  ^ueation;  apd  th|i^  plaintiff's  attorney  infonwfl 
him,  that,  if  he  did  not  return  the  writ,  he  would  more,  tbp 
Court  to  compel  him  to  do  bo.  The  Sheriff  might  have 
made  a  spedal  return,  if  he  had  thought  proper ;  but  he  had 

(a)  2  Term  Rep.  1 . 
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no  right  to  exact  more  tb&n  the  usual  feei  aft  the  Writ  was         1828. 
left  with  him  to  be  returned  nihil. 


Lord  Chief  Justice  Best. — ^iThe  greatest  injustice  is  fre- 
quently done«  by  parties  directing  returns  of  nihil  to  be 
made  by  a  Sheriff  to  writs  of  scire  faeias»  The  defendant 
always  ought  to  have  notice  that  such  writ  is  sued  out 
against  him,  and  that  it  is  lodged  in  the  SherifTs  office. 
It  is  a  mere  ttiockety  to  issue  such  a  writ,  and  direct  the 
Sheriff  to^rettti^  nihil,  by  which  the  defendant  is  burtheti- 
ed  with  an  unnecessary  expense.  We  cannot  say  that  the 
under-riheriff  attempted  to  exact  a  fee  for  which  there 
was  n6  ffetHkce,  or  to  which  he  was  not  legally  entitled ; 
atilli  it  seems  that  the  demand  was  improperly  made,  as  the 
Sheriff  Te turned  the  writ  without  renewing  his  demand. 
If  the  plaintiff  bad  not  directed  the  sheriff  to  return  nihil, 
We  would  have  ordered  him  to  pay  the  costs  of  this  appli* 
cation, 

Mr.  Justice  Park. — TI«e  practice  of  directing  a  Sheriff 
to  retum  nihS  to  a  writ  of  scire  facias,  without  giving  any 
notice  to  the'  defendant  or  his  bail,  appears  to  be  most  out- 
rageous, and  ought  not  to  be  countenanced  by  the  Court  in 
iiiture. 

Mr.  Justice  Burrovoh. — I  trust  that  it  will  not  be  long 
before  ibe  practiGej  that  two  nihils  shall  be  deemed  equiva- 
lent to  a  scire/ecif  wHl  be  abolished. 


Mr.  Justice  Oasklrb. — ^The  greatest  inconvenience  and 
hardship  are  imposed  on  defendants  and  their  bail,  where 
a  plaintiff  directs  a  Sheriff  to  return  mhil  to  a  writ  of  scire 
faeiaSf  without  giving  them  any  information  that  such  writ 
it  lodged  in  the  office,  and  I  trust  that  this  practice  will 
be  noticed  by  the  commissioners  in  their  report,  and  that 

ii2 


Beddikoton 

tl. 
Beddinotoi. 
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they  will  point  out  a  remedy,  so  as  to  obviate  such  practice 
in  future. 

Rule  discharged^  without  costs. 


Nov,  28M. 


El  WORTHY  and  two  Others  v.  Thomas  Maunder. 

R  HE  defendant  was  held  to  bail  on  the  following  ^da* 
vit  of  debt:— ''  fViUiam  Elworthy,  of  WeUingion,  in  the 
county  of  Somerset,  woollen  manufacturer  (one  of  the  plaiti- 
tiffs),  maketh  oath  and  saith,  that,  by  a  memorandum  in 
writing,  bearing  date  the  lith  August,  18@8,  and  signed 
V^Tdet^d^  by  Thomas  Maunder, o( Crediton,  mike eouuiyo£ Devon, 

tanner,  (the  defendant),  the  said  Tkomas  Maunder  did 
undertake  and  agree  to  be  answerable  to  the  creditors  of 
certain  persons  using  the  style  and  firm  of  Witiuna  Maun- 
der  and  James  Maunder,  for  the  amount  of  the  debts  of 
such  creditors,  on  their,  the  said  creditors,  undertaking 
not  to  issue  a  commission  of  btinkrupt}  or  sue  out  process 
against  them  the  said  fFillidm  Maunder  and  James  Maun^ 
der,  on  or  before  Saturday,  the  16th  day  oi  August  (then) 
fsfue  a  commU-  instant;  and  the  deponent  further  saith,  that  he,  and  one 
OT  sue  out  prcH*'  Thomas  Elujorthy  the  elder,  and  one  Tkomas  Ehporthy 
Id^ndjln  ^  *^®  younger,  trading  together  as  co-partners,  and  using 
or  before  the  the  Style  or  firm  of  Messrs.  Tkomas  Etworthy  %  Co.,  were, 
next;  that  the  and  now  are,  creditors  of  the  said  William  Maunder  and 
^^  o7*H?.  «^«w^*  Maunder;  and  that  they,  the  said  Wiltiam  iMiuw- 
M.nndJ.M,,-     der  Rud  James  Maunder,  were,  on  the  lltH  August,  in- 

and  that  the  lat-  .  .  . 

ter  were  indebt-  stant,  and  still  are,  indebted  to  this  deponent,  and  the  said 
fn  the  •am'^or'^'    Thomas  Etwortky  the  elder,  and  Thomas  Ehoorthy  the 

1,000/.;  and 
Tint  the  plain- 
tiff had  not,  nor,  at  tihe  deponent  was  informed  and  beUfcved,  had  any  of  the  other  oreditori  caused 
a  commiuion  of  banknipt,  or  any  processj  to  be  sued  out  against  W.  hi,  and  /.  M,  before  the  16th 
August: — Held  insufficient,  on  the  ground  that  an  undertaking  by  all  the  oeditart  not  to  sae  oat 
a  commission  or  pioceu,  was  a  condition  precedent,  and  ouglit  to  have  been  alleged  in  the  affi- 
davit. 


The  defendant 
was  arrested  on 
an  affidavit, 
which  stated, 
that  by  a  memo- 
randum in  writ- 
ing, bearing  date 
the  11th  Pli- 


ant, he  under- 
took to  be  an- 
swerable to  the 
creditors  of  cer- 
tain persons 
ttsing  the  style 
and  Arm  of  W, 
M,  and  J,  AT., 
for  the  amount 
of  the  debto  of 
such  creditors, 
on  their  (the 
creditors')  un- 
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younger,  in  a  certaiir  large  »um  of  money,  to  wit,  the  sum         IB28. 
of  1,000/,  and  upwards,  that  is  to  say,  the  sum  of  SOO/.  on      r^""^^""*^ 
a  bill  of  exchange  drawn  by  tlie  said  William  Maunder  v. 

and  James  Maunder ^  upon  one  Joseph  Lambert^  and  pay- 
able to  the  order  of  the  said.  Messrs.  Thomas  Elworthy 
^  Co.,  at  a  certain  day  now  past;  and  in  the  further  sum 
of  700/.  and  upwards,  for  goods  sold  and  delivered  by  this 
deponent,  and  the  said  Thomas  Elworthy  the  elder,  and 
Thomas  Elworthy  the  younger,  to  the  said  William  Maun- 
dy «tiA  James  Maunder ^  at  their  request:  and  this  depo- 
nent further  saith,  that  he,  confiding  in  the  said  undertake 
ing  and  agreement  of  the  said  Thomas  Maunder ^  did  not, 
nor  hath  the  said  Thomas  Elworthy  the  elder,  and  the 
mAd ' Thomas  Ehoorihy  the  younger,  or  either  of  them, 
nor  have  nor  bath  (as  this  deponent  is  informed  and  be- 
lieves) any  or  either  of  the  other  creditors  of  the  said  Wil- 
Ham  Maunder  atid  James  Maunder ^  caused  a  commission 
of  bankrupt  to  be  issued,  or  aued  out  any  writ  or  other 
process,  against  them,  the  said  William  Maunder  and 
James  Maunder,  or  either  of  them,  on  or  before  the  said 
Ifitb  August  (then)  inslant: — ^yet,  that  the  said  Thomas 
Maunder,  (altbough  often  requested  so  to  do),  hath  iiot, 
nor  have  the  said  William  Maunder  and  James  Maunder, 
cfr  either  ^  of  them,  as  yet  paid  the  said  sum  of  1 ,000/.  and 
upwards,  or  any  part  thereof,  to  this  deponent,  or  to  the 
sMd  Thomas  Elworthy  the  elder,  and  Thomas  Ehcorthy 
the  younger /or  •either  of  them;  but  that  the  same  still  re- 
nttiiis  wholly  due  and  unpaid: — and  this  deponent  further 
•siith,  that  he,  the  said  Thonms  Maunder,  is  justly  and 
truly  indebted  to  this  deponent,  and  the  said  Thomas  El-^ 
worthy  the  elder,  aad  Ihomas  ElwortJty  the  younger,  in 
the  said  sum  of  1,000/.  and  upwards,  upon  and  by  virtue 
of  the  said  memorandum,  and  the  undertaking  and  agree- 
ment  of  the  said  Thomas  Maunder  therein  mentioned : 
and  this  deponent  astly  saith,  tliat  no  offer  hath  been 
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1828.  made  to  this  deponent,  or  to  the  8aid  nmmst  Ekoartky  &e 
E1.WORT11T  ^^^^^*  ft"d  Hwmw  Elworthy  the  yooager,  or  either  of 
them,  by  the  said  Thomas  Maunder,  or  by  the  said  WU^ 
liam  Maunder^  or  either  of  them,  to  pay  the  ^aid  onm  of 
1 ,0002,  and  upwards,  or  any  part  thereof,  in  any  nete  or 
notea  of  the  OoTemor  and  Company  of  the  BaidL  otJEng* 
iandj  expressed  to  be  payable  on  clemandJ' 

Mr.  Serjeant  Bampas  (in  the  abeence  of  Mr.  Setjemt 
IVilde),  on  a  fcrmcr  di^y  in  this  Term,  obhaned  a  xnl^ 
nisi,  that  l^e  bail-bond  entered  into  by  the  defendant 
on  bis  anest  in  thaa  action,  mifhc  be  delivered  up  to 
the  defendant  to  be  eanoeHed,  on  bis  entering  «  coil^ 
moB  appearance }  and  that  the  ptaintafia  tfaovld  paji  the  dsh 
fendant  the  costs  of  this  application;  and  that,  in  the mea^ 
ttae,  an  further  pxoceedinga  in  llie  cauae  should  be  stay^ 
ed;  on  the  grounds,  thst  ik^  consideration.  £wr  the  4etemi^ 
ant's  undertaking  was  not  stated  witk  snAoient  eensimrf 
in  the  aflMavit,  nov  was  tb^e  any  inntMlity  app^tent  upott 
the  iaee  of  the  agreement  to  bin4  the  defsmdant,  aa  all  the 
tsreditors  of  his  sons  were  not  speciflcally  named  ^  neither  did 
it  appear  that  they  had  signed  the  agseeroeiiil  under  whiqli 
the  defendant  was  arresled:  that  the  o^y  eonsidesatii^ 
for  the  defendant's  promise  was  Ae  undertaking  by  ilie 
whole  of  the  cveditors  not  te^  issue  a  connsinnjon  of  b^t- 
rupt,  or  sue  out  process,  agahist  hi*  sons^  fior  a  cettain 
time ;  and  snch  promise  can,  et  all  ei^eiita,  onlf  enure  tia 
the  benefit  of  those  creditors  who  gate  that  nndertakiag 
at  the  time :— 'that  the  agreement  must  be  coi»ipmed  al- 
together, and,  if  so.  It  contains  only  a  conditional  prowiie 
td  pay  the  debts  of  WUtSam  and  Jaime$  JMbundfif,  if  dl^y 
were  not  forth-coming  on  a  given  day«  It  doee  vet  even 
appear  that  the  plaintiffs  were  parties  to  the  agre»)ent, 
or  that  they  were  present  at  the  time  it  was  enl^ered  into; 
and  the  defendiant's  liability  dep^ided  on  a  condition  pre- 
cedent, namely  an  undertaking  by  all  the  creditors  of  his 
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sWB,  Hot  to  fttie  oiil  a  CDttHniASioD  againtl  tbeflt  before  the         iBaid. 
16tfa:  At^mst;  «nd  there  19  no  averment  tibel  any  auch  «»•     elwort'ut 
dertekiag  had  been  giveni  or  that  all  the  creditord^bad  ab*  v. 

1^  A  #1 M  tog  B  - 

ttaoied  from  sumg  out  a  eoomieaion  befofe  that  day* 
Xhtna  ia  net  even  a  stiffident  eonftidevatioa  expressed  in 
the  ikgtmeaaM,  &r  the  ddetMiaiit  a  underlakfaig,  te  eupfort 
an  action;  for  hi  PhUUppe  Vw  Bai0$Mn  (a)/  the  defendant^ 
on  occaaion  of  there  being  a  great  run  upon  a  banking* 
iwQMFf  went  to  the  baftk  aiid  told  the  holders  of  notoa  is- 
eoed  by  the  faankr'whb  were  waitiag^^  pejneati  that  he 
hadookB^  to  a  re^lttltf>n;teMppor^tbe[b«lfik.«itkraO,0()OA 
at  If hich  Ae  :bdldatSy  Am  presenW  ^Me  astia6ed»  aad  aaid 
tiiey  weald  tdce  no  teore  itoney  than  wae^neeeMaty^  and 
wbtdd  keep  themt  of  tbm  ttotes  till:  they  get  again  iMa 
ca9mw»f  I  and  aflecwards  tbd  defetldan^  signed  the  foUow^ 
iag  written.  pApee:  *^I  i^  hereby  antboriae  Gw  jB,  to  as- 
attie  t>ie  jnhaMtwutp  of  Pembroke,  «id  its  viotnity,  ihat  I 
d^  liere)»y  undetli^  la  i»e  eceonntable  fot  the  payment 
of  the  notes  issued  by  th^  MUford  bank,  as  fac  ae  the  sul^  of 
m,OQQk  wilt  extendi  to  pay  c  **  The  bank  having  afterwards 
atoppdd  pajtaieati  it  wee  held,  that  the  defiuidaat  was  not 
Jiabfe  upon  thi»  undertakjog  to  an  aetton*  by  asi  individual 
holder,  wbo  had  taken  the  notes  afCisr  netiee  ef  aueh  ush 
dertakingy  but  before  Ae  steppage:  and  il^  J>urnf(»yd  v* 
Mmriteriit^,  and  affidavit  of  debt  fos  taoaey  lent,  and  for 
goeda  sold  and  delsvered%  alld  fe^  work  and  labour,  was 
heU  to  be  inregulai,  in  omttnig  to  state  tha^  it  tras  **  at 
thi»  instanee  ai«i  request  of  the  defendant,*'  eUhough  it  al^ 
lsged*that  it  wafr  **  ta  aodt  fot  hit  use»  and*  on  hia  behalil" 
Attd^thei  QomHAem^  saidy  that  ''  en  affidavtt>  whieh^  is  to 
operate  in  resttalnt  of  .the^libctfty  of  e  paaty,  ought  to  use 
4ineqnivocal  language." 

.  Mr«  Scr^eanfttf/aisarand  Mhr.  Sei>jeantiSftyAei»iiow  shew-» 

(a)  U>  EvlH,  356.  C^)  5  Mtuu.  &  8elw.  446. 
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1829.         ed  caiaae. — ^The.  aflSdavit  under  wliich  the  defendmit  ilias 
£    OBTHY     ^^^fl>^  *^  framed  on  a  meiaorandnxii  or  agreement  in'writ- 
V.  ing,  by  wbkh  he  undertook  to  be  answ^able  to  the  cvedi*  ^ 

ton  of  his  two  sons  for  thie  amount  of  the  debts  of  siich 
aredttore.  It  is  averred;  that  the  plainttflb  were  creators 
of  the  sonsi  and  ^t  they,  confiding  in  the  agreement  made  ^ 
by  the  defendant,  did  not,  nor  had  any  of  the  oth6r  credi-* 
torsv'  to  the  b^ef  of  the  deponent^  caused  a  commbtioii  to 
be  issued,  or  a  writ  or  any  other  process  to  be  suedoqt 
against  the  sons.  The  forbearance  to  do  so,  raises  a  auf^ 
ficient  con»de^ation  for  the  defeiidant's  promise,  and  '&e 
agreemeht  was  made  by  die  defendant  with  the  body  of 
his  sons'  cHBfditoi^,  of  whom  the  plaintiffs  formed  part. ' 
Although  it  is  not  averred  that  the  plaintiffs  were  present' 
at  the  time  of  signing  the  agreement,  yet  it  was  unneces* 
sary,'as  it  is  averred  thAt  they  forbore  to  sue  out  a  com- 
mission or  process ;  and  a  subsequent  assent  is  sufRcient  to 
ratify  a  previous  contract*  If  an  agent  make  a  contract, 
and  his  principal  afterwards  ratify  itj  he  is  bound  by  such 
contract.  So,  if  a  person  stipulate  with  a  number  of  men, 
that,  ff  Chey  will  forbear  to  do  a  certain  act»  he  will  pay 
them  a  given  sum,  and  they  forbear  in  consequence,  it- 
raises  a  sufficient  consideration  for  such  a  stipulation*  In 
the  case  of  as  advertisement,  by  which  a  party  agrees  to  pay 
a  oertam  sum  on  the  recovery  of  a  thing  lost,  an  action 
may  be  maintained  by  the  finder  for  the  amount  of  the  re- 
ward offered ;  and  there,  the  promise  is  far  more  indefinite 
tlwn  in  this  case,  as  it  is  swom  that  the  defendant  under* 
took  to  be  answerable  to  the  creditors  of  his  sons,  aJsd  the 
phmstiffs  have  connected  themselves  with  tbose^reditors  by 
a  distinct  and  substantive  allegation. 

Mr.  Serfeant  WUde^  in  support  of  the  rule**— The  nSe- 
davit  is  clearly  defective.  The  agreement  is  made  with 
the  whole  body  of  the  creditors  of  the  defendant's  sons, 
and  there  is  no  allegation  that  an  undertaking  was  given 


IN  TIIK  NINTH  YEAR  OF  GEO.  IV.  48T 

by  aU  of  tkeoR  not  to  see  out  z.  commission  or  process         1828. 
agUDBt  the  SODS,  and  that  was  a  condition  precedent  to     ej^^J„„ 
the  defendant's  liabifity.    The  Court  cannot  assume  that  v. 

the  plaintiffs  were  present  at  the  time  the  agreement  was 
signed^  and  it  does  not  even  appear  that  they  were  parties  to 
it.  Thelidbility  of  the  defendant  must  depend  on  an  assent 
or  toidf^ttiMng  by  all  the  creditars  not  to  take  certain 
proceedings  against  the  defendant's  sons,  which  does  not 
appear  on  the  face  of  the  affidavit  to  have  been  done,  and^  in 
point  of  faet^nosuch  assent  or  undertaking  was  ever' given. 
In  'MacpAersoM  v.  Latde  (a),  where  an  affidavit  of  debt 
stated  that '  the  defendant  was  indebted  to  the  plaintiff^ 
upbn  a  written  agreement  to  marry  the  plaintiff  at  a  time 
specifiedj  or  pay  her  1,000/.;  and  that  he  had  not  done 
either^  although  the  time  had  elapsed,  and  the  plaintiff 
was  ready  and  willing  to  marry  the  defendant,  and  request- 
ed iiim  to  marry  her;  it  was  held,  that  this  was  insuffici- 
ent; and  the  Court  said,  that  "  the  principle  to  be  col- 
Ie<ited  from  all  the  decisions  on  the  point  is,  that  the  Court 
can  take  nothing  by  intendment  in  an  affidavit  of  debt; 
and  that  a  party  cannot  be  arrested  and  deprived  of  his. 
liberty,  unless  the  affidavit  discloses  a  cause  of  action 
agdSnst  him*  In  the  present  case  no  cause  of  action  is 
shewn,  no  consideration  for  the  defendant  s  promise  being 
stated*"  That  case  appears  to  be  in  point,  and  in  favour 
of  the  application. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
affidavit  is  insufficient,  but  I  do  not  say  whether  the  action 
may  not  be  maintMned,  because  it  seems  that  the  Court 
of  King^s  Bench  have,  in  effect,  decided,  diat  it  may,  in 
the  late  case  of  Payne  v.  Wilson  (6),  where,  in  assumpsit^ 
the  declaration  stated,  that,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  would  consent  to  sus* 

</<)  1  Bam  &  CreM.  lOB;  S.  C.  2  Dow.  &  Ryl.  ^d, 
(h)  7  Barn.  &  Cre«s.  423. 
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J    ^  pv^BUMd  ta  pay  30/.  oa  aecoimt  of  the  ^ebt  (fi^  wbiQli  the 

0.  ctijfmn^  waf  gifen)^  on  the  lal  April  than  MpKt)  M^eA  Ml 

waft  averred}  that  the  pfatintiff  did  suspend  proceeditign  cm 
the  cognovit.  The  pbuntiff»  at  the  trials  proted  th^  ibl* 
lovidg  affeemtot  ia  imliiif :  *'  The.  plsifUiiCiaclbVi  ^ 
mf-rtquesii  tofuenied  to  aiiapeiid  proeedku^  igtia9t  4l*m 
I  do  heftb}^!  in  considBrslioii  thereof,  persoaaUy  prenvM 
to  paj"  801.  Dn  aoooimi  of  tha  defatj»  4xi  the  l^t  dty  ol. 
^^w^,**"*^!  wat  beldy  thaft^  a»  the  reqaeai  must  kaw  prot-. 
ceded  the  <OBsaat  to  suapend  prooeedingai  thar  oosMtM^I 
night  he  deeUted  .ess  aa  ^ao  oMostosy  oaitfiltett.  sued  eos*- 
se^ueiiftlf  ,  that-  lliere  vas  not  anjr  vaiiaaaa  ^  and  that  the 
contidenrticHfi  I!dv  thtf  ptfomiso  wal  anfficieat^  heaause  k 
niusl  be  ttdkeaas  a  consent  to  aaspesid  prooaediagii  afc 
leasti  UfitS  the  1st  April;  and  that,  after  verdict,  the  aver- 
ment thmt  **  the  i^aintiff  had  suspended  prooetodiiiga"  iraa 
suttcieat  widioiit  qpe^dfying  for  what  period. .  I  agree 
that  an  endastakiag  to  forbear  to  sua  out  a  eommission  oa 
pvooesa  agmaat  the  defimdssrt's  som^  on  or  before  a  given 
day,  is  stiffici^t  to  raise  a  aensidaratioa  for  his  psoiai^ji. 
bsrA  althottgh  the  plaintiff  have  stated  thil^  timif  forbore  to 
issue  a  ooifNaiMion  or  sue  out  process  i^gainst  the  som^ 
yet  it  is  not  alleged  that  mU  the  crediteta  undertook  not 
to  sue  out  »  coiaafiission  or  sue  within  the  stipulated  tinoy 
which  is  a  condition  precedent  to  any  liability  to  be  io- 
cuned  by  die  defendant. 

MTr  Justice  Paiix.<~I  aai  also  of  opinion  that  the  aflEWhiK 
int  is  defective,  iht  plaintiffir  not  having  averred  that  all 
the  creditors  had  undertaken  not  to  issue  e  commfaaiott  of 
baidtrtipt,  ov  sue  out  process  against  the  defendaat's  sons^ 
on  or  before  the  day  mentioDed  ia*  the  agreement.  ledsod, 
the  phnailffis  coeld  not  have  so  swom,^  unless  all  the  eredi- 
tors  were  present  at  the  time  the  agreement  was  made. 
The  defendant  undertook  to  he  aasvineralde  to'  the  whole 
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of  Cbe  creditori,  on  their  undertaking  not  to  do  certain  I86ft 

acts,  and  suefa  undertaking  appears  to  me  to  be  a  condi-  £,^ohtbt 

tion  precedent  to  the  plaintiff^a  right  Uy  inatDtaii>  thia  o- 
aemn. 

'Mr»  Justice  Burrougu. — ^There  is  na  alllgatiML  of  an 
unflertayag  by  alt  the  cmdildva  not  to  ana  out  a  wwsom* 
skm  or  piocesa  before  the  l&lk  Jtmgmii  aod*  if  aay  c^ 
tbem  bed  done  Bo^thedeli>n4attt  voiddr  not  be  liable  o»  bit 
mfedertaUng^  Beaidtd,  theperaen  wbe  made  tbe  affldami 
only  swears,  that  neither  be  aqr  hia  pavtaera,  ner  aey  a^ 
the  ether  eiedkor%  es  tbe  depoMftl.  wea  mf^rmedimd  be^ 
Iie09^  caused  a  eemouasiosy  or  iiTit«.ere4herpiQQaia  te  be 
seed  ootN«-he  sheuld  have  gone  iiyliher,  and  ateted  esa-« 
pBciltir  that  all  tibe  ctedkora  had  undertaken  not  to  d^  sev 

Mr«  Justice  GASttLin«-^Theie  sboeld  haire  been  m 
positive  alfegationy  that  aS  tbe  creditors  of  thedefendaiiili 
sens  had  md^taketr  no*  to  issue  a  comttuasloe,  or  to  sue 
tbcBSf  Li  order  to  reader  tbe  defendant  liable  oe  biaundar^ 
taking  to  be  uiswerable  for  their  debts.  This  faet  tbe 
party  who  nuide  the  affida^  eouU  net  swear  of  hb  own 
beHef,  and,  Ihoiefeie^  the  defendant  ia  eetilJed  to  have 
the  haiKbond  delxfered  up  to  hini';  but,  as  he  wea  net 
wantoidy  or  irexattously  held  to  bttl,  the  rule  must 


Abselttte,  without  oosta. 
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1823. 

N^'^'tbU      J.  H,  Lanoston  r.  Sir  C,  M,  Pole,  Bart,  and  Others. 

DeTise  to  tnii-  |  HE  following  case  was  sent  for  the  opinion  of  ^is 
deviaor's  eldest  Court,  in  pursuance  of  an  order  of  his  Honour  the  Mas* 
«?r/\f«f;:^''  ter  of  the  Rolls :— 

lite :'— remun- 

der  to  trustees         "  John  Lauffsion,  Esq.,  was,  at  the  time  of  making  his 

to  preserve  con*       ■"        * 

tiogent  remain-  will  hereinafter  mentioned,  and  at  his  death,  seised  in-fee 
dl7to^em'  simple  of  divers  manors,  messuages,  lands,  tenements^  and 
of  the  second,      hereditaments,  situate  in  the  counties  of  Oxford  and  Mkt- 

third,  fourth,  '  "^ 

filth,  and  aU  dlcsex^  and  duly  made  and  published  his  last  will  and  tes* 
the  son  and  sons  tamen  tin  writing,  bearing  date  the  S8th  of  July,  1801, 
X  flf^sercr-  ^^^^^  ^^^  executed  and  attested  in  the  manner  by  law  re^- 
ally,  successive-  quired  to  pass  freehold  estates  by  devise ;  and  he  thereby 
inainder,onear-  gave  and  de Vised  all  his  manors,  messuages,  farms,  landa, 
they^nd^evMj  tenements,  and  hereditaments,  situate  and  being  in  the 
of  them  shmid    several  counties  of  Oxford  and  Middlesex,  or  elsewhere  in 

beinscmority       »,      , 

of  age  or  priori-  England  (except  his  shares  in  the  New  River  Company), 

tail  maie:^re-  ^^^^  JoAn  PoUexfen  Bastardy  Esq.,  John  WiUiams  Hope, 

J^rt^^nd!^  Esq.,  and  Charles  Morice  Pofe,  Esq.,  (now  Sir  Charles 

third,  fourth,  Moricc  Pole,  Bart),  their  heirs  and  assims,  to  the  uses 

fifth  and  other  .       .  o     » 

daughters  of  J.  after-mehtioned — (that  is  to  say)— to  the  use  of  the  said 

and  sucoetsive-  testator's  SOU,  (the  plaintiff),  James  Haughton  Lan^siou, 

ncri'*'^*  **"  .  f<>r  and  during  the  term  of  his  natural  Ufe,  without  im- 

der  to  derisor's  peachment  of  waste,  and,  from  and  after  the  determina- 

eldest  daughter, 

M,  s,  L,  for  tion  of  that  estate,  by  forfeiture  or  otherwise,  in  his  Ufe^ 
der  toh^^f/,  t™c,  to  the  use  of  certain  trustees  therein  named,  and 
r^S^fifth'^'  d  ^^^^^  beirs,  during  the  life  of  the  said  plaintiff— in  trust, 
other  daughters  by  the  usual  ways  and  means,  to  preserve  the  contingent 
uu  general:-^  ^^^^  And  estates  thereinafter  limited ;  with  remainder  to 
^^^^\J^^^  the  use  of  the  second,  third,fourth,Jifih,  and  all  and  etery 

and  other  other  the  son  and  sons  of  the  body  of  the  said  plaintiff  law- 

daughters  sue-  ,  . 

cessiveiy,  with     fully  to  be  begotten,  severally,  successively,  and  in  remairn 

in  uiigenenrio  ^^^}  ^"^  after  another,  as  they,  and  every  of  them,  should 

their  respective 
issue: — remain- 
der to  devisor's  sister  in  fee: — H^ld,  tliat  ^e  first  or  eldest  son  of  the  devls6r*s  son  X  IT.  I,  took  an 
csUte  in  tail  male,  under  the  devise,  expettint  on  the  death  of  bis  fiither  /•  if.  J&.,  alUiough  tic  was 
not  named  or  enumerated  in  the  wilL 
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be  in  seniority  of  age  or  priority  of  birth,  and  the  several  1828. 
and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  siich  son  and  sons  lawfiilly  issuing;  the  elder  of  such 
SCLns^and  the  heirs  male  of  his  body,  to  be  always  preferv^ 
aod'to.take  before  the  younger  of  such  son  and  sons  and 
the  heirs  male  of  his  and  their  body  and  bodies  issuing; 
wilh  remainder  to  the  use  of  the  said  testator's  second  and 
Qiker  sons,  successively ^  and  in  tail  male ;  with  remainder 
to  the  use  of  certain  other  trustees  therein  named,  their 
executors,  administrators,  and  assigns,  for  the  term  of  five 
hundred  years — upon  the  trusts,  and  for  the  intents  and 
jtiurposes  thereinafter  mentioned ;  with  remainder  to  the 
uee  of  the  Jirsts  second^  third,  fourth,  fifth,  and  all  and 
every  other  the  daughter  and  daughters  of  the  body  of 
the  said  plaintiff  lawfully  to  be  begotten,  severally,  succes- 
sively, and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of 
iHTtb^  and  the  several  and  respective  heirs  of  the  body  and 
bodies  of  all  and  every  such  daughter  and  daughters  law- 
fully issuing,  the  elder  of  such  daughters,  and  the  heirs  of 
her  body,  to  be  always  preferred  and  to  take  before  the 
younger  of  such  daughter  and  daughters,  and  the  heirs  of 
her  and  their  body  and  bodies  issuing;  and,  for  default  of 
such  issue,  to  the  use  of  other  trustees  therein  named,  their 
executors,  administrators,  anfl  assigns,  for  and  during  the 
term  oi ninety-nine  years,  upon  the  trusts,  and  for  the  intents 
«nd  purposes  thereinafter  mentioned;  with  remainder  to 
the  use  of  the  said  testator's  eldest  daughter,  Maria  Sarah 
Langston,  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  without  impeachment  of  waste;  and,  from  and 
after  the  determination  of  that  estate,  by  forfeiture,  in  her 
Ufe-time,.to  the  use  of  the  trustees  thereinbefore  named 
for  preserving  contingent  remainders,  and  their  heirs,  dur- 
ing the  life  of  her  the  said  testator^s  said  daughter,  in 
trust,  by  the  usual  ways  and  means,  to  preserve  the  contin- 
gent uses  and  estates  thereinafter  limited ;  with  remainder 
to  the  use  of  the^fr^,  second^  third,  fourth,  fifth,  and  all 
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MBS.  and  ««ery  other  die  ton  and  sofis  of  tiie  body  of  her  lli# 
said  tMtfltor's  said  daaghier,  lanrfWUy  to  bo  begolt6tt»  ae-- 
Torally,  saeeeMhrely,  and  in  remaind^,  one  aftef  another, 
aa  they  and  avaiy  of  them  ehould  be  in  aenionty  of  age 
and  ptiovity  of  birth,  and  die  aeveral  and  respective  beifs 
wale  of  die  body  and  bodies  of  aH  and  every  such  son  and 
sons  Icurfully  isMdng,  the  eldekr  of  such  immiSi  laid  die  hena 
maie  of  his  body^  ta  be  ;i^ays  prefieiMd  and  to  takebafivve 
the  younger  of  auoh  son  and  senSi  and  the  heirs  m^e  of 
Ms  and  their  body  and  bodies  fesaing;  andi  foir  dl^utt  dT 
audi  isBUOt  to  the  nse  of  odier  trastees  therein  named,  tbe^ 
executorsi  adnnnisti atora^  and  assigns,  £»r'the  teraft'Of  atjr 
jkandhrcf  years,  upon  the  tmsts  and  for  the  intente  and 
purposes  therdnsfter  mentioned;  with  remainder  to  dM 
use  of  the  /rtf,  seeami,  &ird,  fourth)  Mdt^  and  nH^nd 
every  other  the  damghigr  imd  daughters  of  the  body  of 
ber  the  said  testator's  said  daughter^  Mana  S$tmh  Limg* 
stamj  lawAdiy  to  be  begotten,  sev^ally,  suecescfively,^  and 
in  remainder,  one  aftet  another,  aa  they  and  e^rery  of  tftem 
should  be  in  seniority  of  age  and  priority 'ofMMii  and  Ibe 
seteral  and  respective  hetrs  of  the  body  and  bodies  of  dft 
and  every  sudi  daughter  and  daughters  hwftdly  issruihg, 
die  elder  of  such  dangitters,  and  the  hekrs  of  bear  body,  to 
be  alarayi  pieforrad  and  to  tdte  befote  the  yoilnger  of 
sndi  damghter  and  daughters  and  the  heiMi  of  her  and 
their  body  and  bodies  ffisuing;  4md,  for  default  df  sucb  Se- 
sue,  to  the  use  of  the  sud  testator*a  daughter,  EUmOheih 
Caihttrim  Langstom  (now  EliMobeik  Caikanne  BarM)^ 
and  h^  assigns,  for  her  life;  and,  from  and  after  the  de- 
termination of  that  estate,  by  forfeiture  oe  otherwise,  in  her 
Ufe^tane,  to  the  use  of  the  trustees  thereinbefore  naaied  for 
preserving  eontingent  lemaiaders,  and  their  brirs^  dnrliig 
the  life  of  bis  the  said  testator's  said  daughter,  in  trust  to 
preserve  the  eontingent  uses  and  estates  tb^reinafteF  Hmift* 
ed;  widi  like  remainders  to  the  use  of  the  sona  of  the  said 
EUttabeih  CtMhePkie  LMgM^  (new  StiMmbeHk  Caiherme 
'Barler\  and  their  lieirs  male;  and,  for  defeult  of  such 
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ttftUQ)  Id  olbei'  ftnltttes  tbeteia  mined,  thev  encntois,  ISM 
admiiii9lMk>f8|  and  a^iigiMif  f^r  tbetorm  of  icnm  Awi^ 
rfn?tf  yeafSi  upon  |oert^  ^iisM  th^eityifiier  mmtiteed^ 
wilhrr  like  remttikteN  to  the  uae  df  the  dwgbteis  of  tbe 
Mi4-  EUmabeih  Catherme  Lmnkg^m^  4*o^  EUMobeik  Qh 
iherine^  farier^  ^ndr  tins  beira  of  tbeir  lk>die»t  md>  ftir 
diS&liIt  of  rfiuch  usAe,  C!k>  the  uae  of  the  eaid  toittttor's 
dfrnghteff  CarMne  Lfi^0iont  md  bef  assigm,  for  her  fifef 
'Md»  fromiMtd  «ifter  ^hedetermiaetion  of  that  estate,  by 
foifeitwe  er  othepwise^  ki  her  hfe-fimef  to  the  use  of  the 
irasteee  tber^hefere  miBed  tot  preserring  oontkigent  re- 
nainderS)  and  their  heirs,  during  tbe  life  of  the  said  Cbro- 
iine  Lofig^iom,  in  tariial  to  preserve  the  eentingent  uses  and 
esitates  thereinafter  limited;  alid,  from  and  after  tbe  de^ 
eeesCi  of  b^  the  said  Caroline  Lang^km^  to  the  UM  6f  her 
aona  and  their  heirs  male ;  and,  Ibr  default  of  such  issue, 
to  the  use  of  other  trustees  th^rrin  named,  theh  ezeoutoMr, 
&e.,  Ibr  the  terra  of  eight  hundml  years,  upon  the  trusts, 
and  fbr  the  inlfents  and  purposes,  themnafter  menlioned ; 
vHh  like  rei«|Binder  to  thf  use  of  die  daughtem  of  the  said 
CairaUne  LMg^ion^  and  the  heirs  of  ibeir  bodieli :  and*  for 
defaultof  m«eh  issue  ^  to  the  use  of tbesiiid  testaiorV  dfiu^^  tee, 
AgQibQ.S^pkM  MarimLangstomfBiRd  her  assigns^  for  het 
fifei  ajidk  from  iaad  lifter  Ihe  detarmiQatie»  of  thot  adtate; 
hy  forfeiture  or  dtberwiae,  to  the  use  of  the  tputftesatheiv* 
inhe&re  naified  for  preserving  eontingeut  renmindeiB,.  eaud 
Aeir  hetrs,  during  tbe  bfe  ot  her  theeaid  testator's  said 
da^^ler,  Ag^Mka  Miaria  Sbpkia  LungHmh  ti»trustto]^^ 
serve  the  eoncjngent  uses  and  estates  therekiafitet  Uasitlsd; 
^rifb.like  remalinder  to  the  use  of  the  sons  of  her  the  said 
teMktor'«c6Md  deughter,  Agaihm  M&fitk  Sopim  I^mgHonf 
and  their  heb^  male;  and,  Amt  defcuk  of  such  issue,  t»the 
use  of  other  trustees  thi^efn  named,  their  exeeutors,  &o«, 
fer  the  tern  of  Hme  hundred  years,  upon  the  trusts^  and 
fcr  the  intents  and  imrpesesy  thereinafter  mentioned;  xicittt 
like  remainder  to  tbe  use  of  the  daughters  of  her  *he  said 
testator's*  said  daughteri  Agatha  Maria  Sophia  Langtionf 
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1828.         and  the  heirs  of  their  bodies :  and«  for  default  of  such  issue, 

L.\NG8Toif      ^^  ^^^  "^^  ^^  ^^^  ^^^^  tcstator*s  daughteri  Henrietia  Maria 
9.  Langston^  and  her  assigns,  for  her  life;  and|  from  and  im- 

mediately after  the  determination  of  that  estate,  by  forfei- 
ture or  otherwise,  in  her  life-time,  to  the  use  of  the  trustees 
thereinbefore  named  for  preserving  contingent  remainders, 
and  their  heirs,  during  the  life  of  her  the  said  jtestator's 
said  daughter,  Henrietta  Maria  Langston,  in  trust,  to  pre- 
serve the  contingent  uses  and  estates  thereinafter  limited; 
with  like  remainder  to  the  use  of  the  sons  of  her  the  said 
testator's  said  daughter,  Henrietta  Maria  Langston^  and 
their  heirs  male;  with  remainder  to  the  use  of  other  trus- 
tees therein  named,  their  executors,  administrators,  and 
assigns,  for  the  term  of  one  tliousand  years,  upon  the 
trusts  and  for  the  intents  and  purposes  thereinafter  men- 
tioned ;  with  like  remainder  to  the  use  of  the  daughters 
of  her  the  said  testator's  said  daughter,  Henrietta  Maria 
Langston^  and  the  heirs  of  their  bodies;  with  remain- 
der to  the  use  of  the  said  testator's  sixth,  and  other 
daughters  thereafter  to  be  bom,  successively,  in  tail  ge- 
neral; with  remainder  to  the  use  of  other  trustees  there- 
in named,  their  executors,  administrators,  and  assigns,  for 
the  term  of  one  thousand  Jive  hundred  years,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes,  thereinaf* 
ter  mentioned ;  with  remainder  to  the  use  of  the  said  tes- 
tator's sister,  Sarahs  the  wife  of  Peter  Cazalet,  Esq.,  her 
heirs  and  assigns,  for  ever: — And  the  testator  did  by 
his  said  will  declare,  that  as  for  and  concerning  the  said 
term  otjive  hundred  years  by  his  said  will  limited  as  afore- 
said, the  same  term  was  limited  unto  the  said  trustees 
thereof,  their  executors,  administrators,  and  assigns,  upon 
trust,  that,  in  case  there  should  be  no  son  of  the  body  of 
the  said  Tpl&intitFf  James  Houghton  Langston,  nor  any  future 
son  of  his  the  said  testator's  own  body ;  or,  there  being 
any  such  son  or  sons,  if  he  and  they  should  all  die  without 
issue  male,  before  any  of  them  should  attain  the  age  of 
twenty-one  years,  and  there  should  be  two  or  more  daugh- 
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tersof  the  body  of  his  the  said  testator's  said  son,  the  said         1828. 
pfsSiitMr,  James  Haughfon  Langston,  then  they  the  same 
tnigteeSi  and'  the  surviTOr  of  them,  and  the  executors,  ad- 
tftinistrators,  and  aligns  of  such  survivor,  should,  after 
th*  decease  of  hi^'the  said  testator's'  said  son,  the  said 
f»laAMfflr,  JiAmes  Houghton  Lakgston,  and  such  failure  of 
^hSHeiMile  of  his  body^  and  of  his  the  said  testator's  own 
body  as  aforesaid,  by  mortgage,  or  sale;  or  otber  disposi- 
tibti  of  an  or  any  part  of  the  premises  cbmprlsed  in  the 
Baid  tehn  of  Jive  hundred  years,  or' by  the  rents  and  profits 
•  thereof,  or  by  any  other  ways  or  means  whatsoever,  levy 
and  mise  Mich  sum  and  sums  of  money  for  the  portion  and 
portions  of*  all  and  every  such  danghter  and  daughters 
{other  than  and  besides  an  eldest  or  only  daughter)  as 
thereinafter  mentioned;  that  is  to  say,  in  case  there  should 
be  bnt  one  such  daughter,  not  being  an  eldest  or  only 
daughter,  the  full  sum  of  20,000/.  for  the  portion  of  such 
one  daughter,  to  be  paid  to  such  one  daughter,  at  the  age 
of  twenty-one  years,  or  day  of  marriage,  which  should  first 
bappen  after  the  commencement  of  the  said  term  of  five 
hundred  years  in  possession ;  but  if  such  only  daughter 
shooM  hare  attained  such  age,  or  be  married,  before  such 
eommencement,  then  to  be  paid  to  her  immediately  after 
snch  commencement: — and  if  there  should  be  two  ox" 
more  such  younger  daughters,  then  the  sum  of  40,000/. 
ibr  the  portions  of  such  two  or  more  of  them,  and  to  be' 
paid  and  divided  unto  or  between  and  among  them,  or 
any  one  or  more  of  them,  and  to  be  payable  at  such' 
days  or  times,  and  in  such  parts,  shares,  and   proper^ 
tions,  and  subject  to  such  provisoes,  conditions,  and  li- 
mitations over  (such  limitations  over  to  be  for  the  benefit 
of  some  or  one  of  them),  as  he  the  said  plaintiff,  'James 
Houghton  Langston^  at  any  time  or  times  during  his  life, 
by  any  writing  or  writings,  vrfth  or  without  power  of  revo- 
cation and  new  appointment,  sealed  and  delivered  by  him 
in  the  presence  of  and  attested  by  two  o^.more  credible 
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1828.  witnesses,  or  by  his  last  will  and  testament  in  writing,  or 
any  codicil  theretOi  signed  ia  the  presence  of  and  atteeted 
by  three  or  more  credible  witnesses,  should  direct  or  ap- 
pou^^t;  and  for  want  of  such  directicm  or  appoaitment,  to 
be  paid  to  such  two  or  more  younger  daughters,  and  to  be 
shared  and  divided  between  and  among  them,  and  in  equal 
parts,  shares,  and  proportions,  share  and  share  alike. 
Then,  after  directing  the  times,  and  mode  of  payment,  it 
was  provided,  that  if  any  such  younger  daughter  should 
depart  this  life,  or  become  an  eldest  daugAier,  andtu  such 
become  entitled  in  possession  to  the  said  manors  and 
other  hereditaments  thereinbefore  devised,  before  she 
should  attain  her  age  of  twenty-one  years,  or  be  married, 
or  before  such  other  tinu^  or  times  as  should  or  might  be 
appointed  for  the  payment  of  her  or  their  portion  or  por« 
tions  as  aforesaid,  the  portion  or  sum  of  money  prorided 
for  each  such  daughter  or  daughters  so  dying  or  becoming 
an  eldest  daughter y  should  from  time  to  time  go  and  accrue 
to  the  survivors  or  survivor,  and  others  or  other  of  the  said 
younger  daughters,  and  should  be  equally  divided  betw^n 
such  survivors  or  others  of  them  (if  more  than  one)  share 
and  share  alike,  a^  the  same  should  be  paid  and  payable 
at  such  respeptiv;^  days  and  times,  and  should  go  in  Ae 
same  manner  to  such  surviving  and  other  daughter  and 
daughfi^rs  as  thereby  provided  and  declared  touching  their 
original  portion  or  portions :  and  in  case  of  the  death  of 
any  other  or  others  of  the  siud  daughters,  (ur  if  any  other 
or  others  of  them  should  become  an  eldest  daughter,  and 
entitled  as  aforesaid,  before  she  or  they  should  have  at- 
tained such  ages  or  times  as  aforesaid,  then  all  and  every 
such  accruing  or  surviving  share  and  shares  should,  from 
time  tp  time,  again  be  subject  and  liable  to  such  farther 
rigbt|  cfaancp,  contjl^gecicy,  or  condition,  of  accruer  or  sur* 
vivorship  to  the  surviviors  and  survivor,  and>  others  and 
other  of  jtbetmid  younger  daughters,  as  thereinbefore  de« 
ckured  touching  h^r  or  their  original  portion  or  portions ; 


IN  THE  NINTH  YEAR  OF  GEO.  lY.  497 

provided,  neveftheless,  that  if  tfae  said  younger  daughters  1828. 
should  be  redueed  to  one,  there  should  not  be  raised  for 
the  portion  of  such  one  younger  daughter,  by  reason  of 
any  such  survivorship,  any  sum  or  sums  tha^  would  in  the 
whole  exceed  the  principal  sum  of  20|000/.  Then  follow- 
ed provisions  for  the  maioteaance  and  education  of  the 
younger  daughters,  out  of  the  interest  of  the  money  to  be 
raisedy  and  a  proviso-  for  determining  the  said  term  of  five 
hundred  years  on  the  satisfaction  of  the  several  trusts 
thereinafter  mentioned  concerning  the  same.  And  as  to, 
for,  and  concerning  the  said  term  of  ninetj^nine  years 
tfaeteinbefore  limited  to  trustees,  he,  the  said  testator, 
thtrel^  declared  that  the  same  term  was  limited  unto  them, 
their  execuiorsy  administrators,  and  assigns,  upon  trust, 
that  in  case  there  should  be  no  sou  or  daughter  of  the 
body  of  him  the  said  plaintiff,  James  Haughton  Langston, 
nor  apy  foture  son  of  the  said  testator's  body,  or  there 
being  any  such  son  or  sons,  daughter  or  daughters,  if  all 
and  every  such  son  and  sons  should  depart  this  life  without 
issue  male,  and  all  and  every  such  daughter  and  daughters 
should  depart  this  life  without  issue,  before  any  of  them 
should  attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years,  then,  they,  the  same  trustees,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  should,  after  the  decease  of  the  said  plain- 
tiff, James  Houghton  Langston,  and  such  failure  of  issue, 
as  aforesaid,  by  mortgage  or  sale,  or  other  disposition  of  all 
or  any  part  of  the  hereditaments  comprised  in  the  said 
term  of  ninety»nine  years,  or  by  the  rents  and  profits  there- 
of or  by  any  other  ways  and  means,  levy  and  raise  for  the 
use  and  benefit  of  each  of  the  said  testator's  youngest 
daughters,  Elizabeth  Catherine  Langston,  Caroline  Lang- 
sUm,  Agatha  Maria  Sophia.  Langston,  and  Henrietta  Ma" 
ria  Langston,  respectively,  or  such  of  them  as  should  not 
frmn  time  to  time  be  in  the  actual  possession  of,  or  entitled 
to,  the  said  hereditaments,  under  and  by  virtue  of  the  li- 
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1828.  mitations  contained  in  the  said  will,  for  and  during  the 
term  of  their  respective  natural  lives,  an  annuity  or  yearly 
sum  of  500/.I  clear  of  all  deductions,  and  should  pay  the 
same  unto  them,  the  said  testator's  said  youngest  daugh- 
ters repectivelyi  or  their  respective  assigns,  by  equal  half 
yearly  payments,  on  the  twenty-fifth  day  of  Marchf  and 
twenty-ninth  day  of  September ^  in  every  year,  and  should 
make  the  first  payment  thereof  on  such  of  the  said  days  as 
should  next  happen  after  the  commencement  of  the  said 
term  of  ninety-nine  years  in  possession: — Provided  further, 
that  in  case  there  should  be  no  son  or  daughter  of  the  bo- 
dy of  her  the  said  testator's  said  daughter,  Maria  Sarah^ 
or  there  being  any  such  son  or  sons,  daughter  or  daugh* 
ters,  if  all  and  every  of  such  son  and  sons  should  depart 
this  life  without  issue  male,  and  all  and  every  such  daugh- 
ter and  daughters  should  depart  this  life  without  issue,  be- 
fore any  of  them  should  attain  the  age  of  twenty-one  years, 
and  if  the  said  testator's  said  youngest  daughters,  Caroline , 
Agatha  Maria  Sophia,  and  Henrietta  Maria,  or  any  of 
them,  should  be  then  living,  then  upon  trust  that  they,  the 
same  trustees,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  should,  after 
the  several  deceases  of  the  said  plaintifi^,  James  Haughton 
Langston,  and  the  said  testator's  daughter,  Maria  Sarah, 
and  failure  of  all  such  issue  as  aforesaid,  by  the  ways  and 
means  aforesaid,  levy  and  raise  for  the  use  and  benefit  of 
each  of  them  the  said  testator's  said  three  youngest  daugh- 
ters, Caroline,  Agatha  Maria  Sophia,  and  Henrietta  Maria, 
respectively,  or  such  of  them  as  should  not  from  time  to  time 
be  in  the  actual  possession  of  or  entitled  to  the  said  manors 
and  other  hereditaments,  under  and  by  virtue  of  the  limita- 
tions contained  in  the  said  will,  for  and  during  the  term  of 
their  respective  natural  lives,  a  yearly  sum  of  300/.,  clear 
of  all  taxes  and  deductions  whatsoever,  over  and  above  the 
said  annuity  or  clear  yearly  sum  of  500/.  thereinbefore  pro^ 
vided  for  each  of  them  the  said  testator's  said  youngest 
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daughters,  and  should  pay  the  same  unto  them  the  said  1828. 
testator's  said  three  youngest  daughters  respectively,  or 
their  respective  assigns,  by  equal  half-yearly  payments,  on 
such  days  and  times,  and  together  with  the  said  annuities 
or  clear  yearly  sums  of  500/.  thereinbefore  provided  for 
each  such  youngest  daughter,  and  in  manner  thereinbefore 
directed  touching  the  said  respective  annuities  of  500/.: — 
Provided  further,  that,  in  case  any  of  them  his  said  youngs 
^st  daughters y  for  whom  annuities  were  thereinbefore  pro* 
vided,  should  become  entitled  in  possession  to  the  said  ma- 
nors and  other  hereditaments  thereinbefore  devised,  by 
virtue  of  the  limitations  contained  in  the  said  will,  then 
and  in  such  case,  and  from  thenceforth,  the  said  annuities 
or  clear  yearly  sums  thereinbefore  provided  for  such  daugh* 
ter  or  daughters  respectively^  so  becoming  entitled  as  afore- 
said,  should  cease,  determine,  and  be  no  longer  paid  or 
payable :  Provided  further,  that  after  payment  of  the  se- 
veral annuities  thereinbefore  provided  for  his  said  young- 
est daughters,  and  all  arrears  thereof  respectively,  the  re« 
sidue  and  overplus  of  the  rents  and  profits  (if  any)  should 
be  had  and  received  by  the  person  and  persons  respective- 
ly, who,  for  the  time  being,  should  be  next  entitled  to  the 
reversion  or  the  remainder  of  the  said  premises  immediately 
expectant  on  the  determination  of  the  said  term  of  ninety- 
nine  years,  to  and  for  her  and  their  own  use  and  benefit* 
-  The  testator  then  proceeded  to  declare  the  trusts  re- 
lating to  the  several  terms  of  six  hundred,  seven  hun- 
dred^ eight  hundred,  nine  hundred,  and  one  thousand 
years,  similar  to  those  of  the  term  of  five  hundred  years, 
viz.  for  raising  annuities  and  portions  for  the  younger  daugh- 
ters of  the  testator's  five  daughters :  **  and  as  to,  for,  and 
concerning,  the  said  term  of  one  thousand  five  hundred 
years  thereinbefore  limited  to  trustees,  he,  the  said  testa- 
tor, thereby  declared  that  the  said  term  was  so  limited  un- 
to them,  their  heirs  and  assigns,  upon  trust,  that,  in  case 
there  should  be  no  son  or  daughter  of  the  body  or  respect- 
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1828.  ive  bodies  of  the  said  plaintiff,  James  Haughton  Lang$ian, 
or  of  the  said  testator  s  then  present  daughters,  or  of  any 
of  them,  nor  any  future  son  or  daughter  of  the  said  testa- 
tor's body,  or,  there  being  any  such  son  or  sons,  daughter 
or  daughters,  if  all  and  every  such  son  and  sons  should 
depart  this  life  without  issue  nude,  and  aU  and  every  such 
daughter  and  daughters  should  depart  this  life  without  issue, 
before  any  of  them  should  attain  his,  her,  or  their  respective 
age  or  ages  of  twenty-one  years,  then  they  the  said  trustees, 
and  the  survivor  of  them,  and  the  executors,  administrators, 
and  assigns  of  such  survivor,  shoidd,  within  the  space  of 
twelve  csdendar  months  after  the  several  deceases  of  the 
said  plaintiff,  and  the  said  testator's  said  then  present 
daughters,  and  failure  of  all  such  issue  as  last  aforesaid, 
by  mortgage  or  sale,  or  other  disposition,  of  all  or  any  part 
of  the  said  premises  to  be  comprised  in  the  said  term  of 
one  thousand  five  hundred  years,  or  by  the  rents  and  pro- 
fits thereof,  or  by  any  other  ways  or  means,  levy  and  raise 
the  sum  of  80,000/.,  of  lawful  money  of  Oreai  Britain, 
together  with  interest  for  the  same  firom  the  commence- 
ment of  the  said  term  of  one  thousand  five  hundred  years 
in  possession,  after  the  rate  of  44.  by  the  year  for  each  sum 
of  100/.,  and  should  pay,  apply,  and  dispose  of  the  same  in 
manner  thereinafter  mentioned,  (that  is  to  say),  one  moie- 
ty thereof  unto  the  testator's  sister,  Mary  Attn,  the  wife  of 
George  Arnold  Arnold,  Esq.,  her  executors,  administra- 
tors, and  assigns,  and  the  other  moiety  thereof  unto  his 
nephew,  Haughton  Farmer  Okeotfer,  of  Oieover,  in  the 
county  o{ Stafford,  Esq.,  his  executors,  administrators,  and 
assigns: — and  in  the  said  will  is  contained  a  power  or  pro* 
viso  enabling  the  said  plaintiff  James  Haughton  Langston, 
by  any  deed  or  deeds,  or  by  his  last  will  and  testament  in 
writing,  or  by  any  codicil  thereto,  to  be  by  him  signed, 
sealed,  and  published  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  to  grant,  limit,  and  ap- 
point, any  rent  or  annual  sum,  not  exceeding  in  the  whole 
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the  ckar  yeoriy  sum  of  1  OOOiL,  to  be  issuing  akid  payable  out         i  828. 
of  all  or  any  part  of  the  manors,  messuages,  iknns,  lands, 
tenements,  tithes,  and  bereditamekits,  thereiiibefore  devis- 
ed, unto  any  woman  or  women  he  shoald  tti&rry  or  take  to 
wife,  for  and  during  the  Kfe  or  lives  of  such  wothan  or  wo- 
men respectively,  for  or  in  the  tiatute  of  her  er  their  joint- 
ure or  jointures,  and  in  bar,  or  without  bding  in  bar,  of 
dower;  such  rent  or  annual  sutn  to  take  effect  fi^om  the 
death  of  him  the  said  plaintiff,  JtMet  Hiaughion  Langsioh^ 
and  to  be  payable  half-yearly  or  iq[Uartetly,  on  or  at  siich 
days  or  times  as  he  should  think  fit.    And  the  said  tes- 
tator thereby  also  provided  and  directed,  that  it  should 
be  kwftil  for  the  said  plaintiff,  froih  ttlne  td  tune,  during 
his  natural  life,  in  case  there  should  be  any  child  or  child- 
ren of  his  body  lawfully  begotten,  other  than  and  besides 
an  eUesi  or  only  son^  by  any  deed  or  deeds,  instrumehtor 
instruments  in  Writing,  to  be  by  him  sealed  and  delivered 
in  the  presence  of^  and  attested  by  two  Or  more  credible 
witnesses,  with  or  without  power  of  revocation,  or  by  hilt 
last  will  and  testament  in  writing,  to  be  by  him  signed, 
sealed,  and  published,  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  to  charge  all  or  aky  pari 
i^  the  said  manors^  messuages,  fdrms,  lands,  tenemehts, 
tithes,  and  helreditaments  thereinbefore  devised^  Ufith  and 
/or  the  raising  and  payment  of  any  principal  sum  ot*  sums 
of  money,  not  exceeding  in  the  whole  the  gross  snm  of 
SSftOOL  /or  ihe  portion  or  portions  of  any  one,  two,  or 
mare  qfthe  younger  son  or  sons  or  daughter  or  daughters^ 
of  the  body  of  him  the  said  plab  tiff  lawfully  to  be  begotten, 
bom  in  his  lif^-time,  or  within  due  time  after  his  decease, 
to  be  paid  and  payable  unto,  and  to  vest^in,  such  younger 
'  son  or  sons,  daughter  or  daughters,  respectively,  lit  such 
time  or  times,  and  in  such  shares  and  proportions,  with 
such  clauses  of  survivorship,  and  in  such  manner,  as  he 
the  said  plaintiff  should,  by  such  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  or  last  will  and  testament, 
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1828.  to  be'exeeuted  and  atteAted  as  afore^aid^  direct,  limit,  and 
appoint;  and  also  to  charge  the  same  premises,  or  any 
part  thereof,  with  or  for  the  pajrment  of  any  sum  or  sums 
of  money,  yearly  or  otherwise,  as  he  should  think  fit,  for 
the  maintenance  of  such  younger  son  or  sons,  or  daughter 
or  daughters,  from  the  time  of  his  death  until  such  por^ 
tion  or  portions  respectively  should  become  payable,  not 
exceeding  the  interest  of  such  portions,  after  the  rate  of 
44,  per  cent*  per  annum;  and  the  more  effectually  to  se« 
cure  and  enforce  the  raising  and  due  payment  of  such 
principal  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  said  sum  of  26,000/.,  as  the  plaintiff  should 
think  fit  and  be  entitled  to  charge  as  aforesaid,  the  testator 
thereby  willed  and  declared,  that  it  should  be  lawful  for 
the  plaintiff,  by  the  same,  or  by  any  such  like  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  so  seal- 
ed and  delivered  as  aforesaid,  or  by  such  his  last  will  and 
testament,  to  be  so  signed,  sealed,  and  published,  as  afore- 
said, to  limit  and  appoint,  by  way  of  demise  or  mortgage, 
the  hereditaments  and  premises  he  should  so  charge,  to 
any  person  or  persons,  for  any  term  or  number  of  years, 
without  impeachment  of  waste,  for  the  purpose  of  raising 
and  securing  such  portion  or  portions  and  maintenance, 
so  as  the  term  and  estate  to  be  appointed  by  way  of  any 
such  demise  or  mortgage  should  be  made  redeemable  on 
full  payment  of  the  portion  or  portions  and  maintenance, 
which  shoidd  be  so  charged  by  virtue  of  the  said  power, 
by  the  person  or  persons  who  for  the  time  being  should 
be  entitled  to  the  next  estate  in  remainder,  either  at  law 
or  in  equity,  on  and  in  the  premises  so  to  be  limited  and 
appointed  byway  of  demise  or  mortgage  as  aforesaid : — ^and 
the  said  testator  thereby  further  willed  and  directed,  that, 
in  like  manner,  it  should  be  lawful  for  each  of  them  his 
said  daughters  thereinbefore  named,  to  whom  estates  for 
life  in  his  said  devised  estates  were  thereinbefore  limited, 
when  and  as  they  should  respectively  be  in  the  actual  pos* 
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session  of  his  said  devised  estates,  in  case  there  should  be  1828. 
any  child  or  children  of  their  respective  bodies  lawfully 
"begotten^  other  than  and  besides  an  eldest  or  only  son,  by 
any  such  or  the  like  deed  or  deeds,  instrument  or  instru- 
ments in  writing,  to  be  executed  and  attested  as  aforesaid, 
or  by  their  respective  last  wills  and  testaments,  or  any 
writing  or  writings  of  appointment  in  the  nature  thereof, 
to  be  signed,  sealed,  and  published  as  aforesaid,  to  charge 
all  or  any  part  of  the  said  devised  estates,  with  and  for 
the  raising  and  payment  of  any  sum  or  sums  of  money, 
not  exceeding  in  the  whole  the  gross  sum  of  85,000/.,  foir 
the  portion  or  portions  of  any  one,  two,  or  more  of  their 
respective  younger  children,  with  the  like  power  of  pro- 
viding maintenance,  and  limiting  a  term  of  years  for  rais- 
ing the  said  portion  or  portions  and  maintenance,  and  in 
such  and  the  Uke  manner,  to  all  intents  and  purposes,  as 
thereinbefore  directed  with  respect  to  the  portion  or  por- 
tions of  the  younger  son  and  sons,  and  daughter  and  daugh- 
ters, of  the  said  plaintiff^  James  Houghton  Langston.  And 
the  testator,  by  his  said  will,  gave  all  the  residue  of  his  per- 
sonal estate  unto  the  plaintiff,  if  and  when  he  should  attain 
the  age  of  twenty ^ne  years;  but,  if  he  should  die  under 
that  age,  leaving  a  child  or  children,  then  to  such  child, 
or  if  more  than  one,  to  such  children  equally;  but,  if  the 
plaintiff  should  die  under  the  age  of  twenty-one  years,  and 
there  should  be  no  son  or  daughter  of  his  body,  living  at 
the  time  of  his  death,  then  to  the  testator's  said  daughters 
equally* 

**  The  said  John  Langston,  the  testator,  departed 
this  Ufe  in  February,  1812,  leaving  the  plaintiff,  James 
HaughUm  Langston,  his  only  son  and  heir-at-law,  (then 
a  minor  and  a  bachelor),  and  the  testators  said  several 
daughters,  him  surviving,  having  previously  made  three 
codicils  to  his  said  will,  the  last  of  which  bears  date  in 
February,  181 S,  but  none  of  them  making  the  least  varia- 
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1828.        tion  iQi#  or  an  any  manner  affscting»  the  above'-mentioned 
limitatiom  of  his  real  estaten. 

"  The  plaintiff;  James  Hmugktan  ImgUw  attained 
the  age  of  twenty<K>ne  yeafs  in  Maff^  1817,  and  has  since 
that  time  intermanried,  and  had  issue  by  his  wife  two  sons, 
Mr.  Henry  Langsiwii  his  eldest  ot  first-born  feon,  and 
Edmard  LamgHon,  his  second-bom  son. 

'*  The  testator  bad  no  son  other  than  the  pliuntiff  at  or 
after  the  date  of  the  said  wUl.** 

,  The  question  for  the  opinion  of  the  Court  was — T^e- 
tfaer  the  said  Henry  Langeion,  the  first  son  of  the  tes- 
tator's son,  James  HaugMon  Langston^  took  any  and  what 
estate  under  the  testator's  will. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term, 

Mr.  Serjeant  Taddy^  for  the  plaintifil — Henry  Lang- 
sion,  the  plaintiff's  first  or  eldest  son,  takes  an  estate  tail  in 
the  premises  devised,  under  the  literal  construction  of  the 
will,  without  the  transposition  or  insertion  of  any  word  $  and 
if  not,  be  would  clearly  be  entitled  to  take,  from  the  intent 
of  the  devisor,  which  is  manifest  throughout  the  whole  of 
the  will.  The  devise  is  in  faot  in  strict  setdement,  With 
the  omission  of  the  mord  Jirst  Wills  must  be  construed 
according  to  common  understanding,  and  the  generalintent 
of  the  devisor,  to  be  derived  from  the  whole  of  the  wiQ.  If 
the  limitation  bad  been  to  the  sons  of  the  body  of  the  plain- 
tiff severally  and  successively,  there  can  be  no  doubt  but 
that  the  eldest  must  have  taken.  Estates  tail  are  given  to 
the  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  the  plaintifi^,  severally,  succes- 
sively, and  in  remainder,  one  after  another,  as  they  should 
be  in  seniority  of  age  or  priority  of  birth.  There  is  nothing 
in  the  will  to  limit  the  estate  to  younger  sons,  and  if  the  eld- 
est does  not  take  first,  the  words  *^  all  and  every  other  the 
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sons,  as  they  shall  be  in  seniority  of  age*'  will  be  altogether  1828. 
inoperative;  the  words  are  **  aH and  every  other  the  son  and 
sons*'  and  not  '*  ah  and  every  other  the  younger  son  or  sons.*" 
All  and  every  the  sons  must  of  neeesstty  include  all,  whe- 
ther the  first  be  mentioned  or  not,  and  the  words, "  severally 
and  snccesmvely"  cannot  be  rejected,  although  tbeenumera- 
tion  of  the  second,  third,  fourth,  and  fifth  sons,  may  be  con- 
sidered as  an  unnecessary  spedfication.  Seniority  of  age* 
and  priority  of  birth,  must  cleariy  refer  to  the  first  or  eldest 
son.  It  is  a  general  rule  in  the  construction  of  wills,  that 
the  full  meaning  must  be  given  to  every  word  contained  in 
them ;  and  here  the  whole  of  the  will  is  framed  on  the  sup- 
position that  the  plaintiff's  eldest  son  was  to  take  the  first 
estate.  The  state  of  the  family  must  be  looked  at  The 
plaintiff  was  the  testator's  only  son  at  the  time  the  will  was 
made,  but  he  had  several  daughters.  The  devisor  first  made 
provision  for  all  the  plaintifi^s  sons  and  daughters,  and  the 
provision  for  the  daughters  is  on  failure  of  issue  male.  The 
sum  of  25,000?.,  which  the  plaintiff  or  the  daughters  of  the 
devisor,  in  case  they  should  succeed  to  the  estate,  are  au- 
thorized to  raise,  is  only  in  case  there  should  be  any  child 
or  children  of  his  or  their  bodies  olher  than  and  besides 
an  eldest  or  only  son,  and  which  sum  was  to  be  distributed 
among  their  younger  children.  If,  therefore,  it  should 
be  held  that  the  plaintiff's  eldest  son  takes  no  estate,  no 
provision  can  be  made  for  the  younger  children,  and  it 
is  quite  clear  that  the  testator  meant  that  the  eldest  daugh- 
ter should  only  take,  in  case  there  should  be  no  son,  and 
in  the  event  of  her  taking,  he  made  provision  for  the  younger 
daughters ;  but  if  the  plaintiff's  eldest  son  is  not  deemed  en- 
titled to  take  under  this  devise,  he  and  his  issue  will  be  left 
pennyless,  whilst  Edward  Lartgston,  the  plaintiff's  second 
son,  will  not  only  have  the  estate,  but  the  25,000/.  which 
was  to  be  raised  for  the  portion  of  the  younger  children. 
The  Court,  therefore,  in  order  to  give  effect  to  the  inten- 
tion of  the  testator,  will  imply  that  he  meant  to  give  an  es- 
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1828.         tate  tail  to  the  first-born  son  of  his  own  son.    The  case 
that  bears  the  nearest  resemblance  to  the  present  is  that 
of  Clements  v.  Paske  (a).    There,  on  a  devise  to  A.  for  life, 
and  after  his  decease  to  the  first  and  eldest  son  of  the  bo- 
dy of  his  (the  testator's)  nephew,  lawfully  issuing  or  issued, 
and  for  default  of  such  issue  then  likewise  to  the  second, 
third,  and  every  other  son  of  his  nephew  successively  and 
in  remainder  one  after  another  as  they  should  be  in  senio- 
rity of  age,  and  the  several  and  respective  heirs  male  of 
the  body  of  every  such  second,  third,  and  every  other  son 
or  sons,  the  eldest  of  such  sons  and  the  heirs  male  of  his 
body  being  always  preferred  before  the  younger : — it  was 
decided  that  the  nephew  took  an  estate  tail  by  implication, 
in  order  to  effectuate  the  general  intent,  and  let  in  the  de- 
scendants of  the  first  son.     In  Doe  d.  James  v.  Halleti  {b), 
the  Court  went  much  further,  to  give  effect  to  the  general 
intent  of  the  testator,  than  is  necessary  to  be  done  here* 
There,  the  testator  devised  lands  to  the  use  of  A,,  only  sur^ 
tiving  son  of  J,  S,,  for  life,  and  to  his  first  and  other  sons, 
&c.,  and  for  default  of  such  issue  to  the  use  of  the  first, 
second,  and  of  all  and  everv  other  son  and  sons  of  J.  S.  law- 
fully  to  be  begotten,  and  the  heirs  male  of  the  body  of  such 
first  and  other  sons,  with  pro\iso  that  the  said  A.  and  his 
first  and  other  sons,  and  also  the  first  and  other  sons  here'- 
after  to  be  born  of  the  said  J.  S.  should  reside  at  the  family 
house,  &c.:  and  it  was  held,  that  the  second  son  o(J,  S., 
born  before  the  date  of  the  wiU,  should  take  upon  the 
death  of  ^.  without  issue;  and  Lord  EUenborough  there 
said  (c):  **  It  would  be  a  matter  of  the  deepest  regret,  if, 
in  consequence  of  the  joint  effect  produced  by  the  blunder 
of  the!  testator  and  the  neglect  of  his  attorney,  we  were 
compelled  to  put  a  construction  on  this  will  which  would 
defeat  the  testator's  intention,  and  exclude  those  whom 
be  meant  to  make  the  objects  of  his  bounty,     I  call  it  a 

{a)  1  Mau  &  Sclw.  130,  n.        {b)  1  Mau.  &  Sclw.  124.        (c )  IJ.  134* 
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blunder  of  the  testator,  because,  if  he  had  read  over  his  1828. 
will  with  attention  before  he  executed  it,  he  must  have 
perceived  that  he  had  misdescribed  William  Head  as  the 
only  surviving  son  of  Sir  Thomas,  at  the  time  when  ano- 
ther son,  Walter  James,  then  nine  years  old,  was  in  be- 
ing, and,  as  is  stated,  was  then  personally  known  to  him. 
It  was  also  a  neglect  on  the  part  of  his  attorney  in  not 
making  inquiries,  after  such  a  lapse  of  time  as  intervened 
between  the  first  and  second  will,  whether  the  state  of  his 
funily  had  undergone  any  alteration.  But  I  disclaim  all 
considerations  of  this  sort  in  the  present  instance,  and  am 
willing  that  the  conjoint  omissions  of  the  testator  and  his 
attorney  should  have  their  full  legal  effect.  The  will 
must  stand  or  fall  according  to  the  language  of  it,  but  I 
think  that  language  will  not,  upon  a  fair  construction  of 
it,  disappoint  the  intention  of  the  testator.  The  first  mis- 
take is  in  the  description  of  William  Head,  as  the  only 
surviving  son.  Now  he  was  not  the  only  son,  for  there 
was  another  living,  of  the  age  of  nine  years.  But  how 
does  that  mistake  affect  or  control  the  subsequent  limita« 
tion?  The  limitation  is  to  the  use  of  the  first,  second, 
and  all  and  every  other  son  and  sons,  &c.,  that  is,  who,  at 
the  death  of  William  Head,  would  become  first  son. 
Therefore,  Walter  James  is  certainly  within  the  compre* 
hension  of  the  words;  there  is  only  a  misdescription  of  the 
first  taker.  Then  come  the  words  "  lawfully  to  be  be- 
gotten," which  would  give  rise  to  a  material  question,  if  it 
had  not  been  settled  by  a  series  of  authorities,  and  im- 
peached by  none,  that,  ''  to  be  begotten"  mean  the  same 
as  ^'  begotten,'*  embracing  all  those  whom  the  parent  shall 
have  begotten  during  his  life,  quos  procreaverit^  It  was  so 
considered  in  Hewet  v.  Ireland  (a),  and  it  was  there  said,, 
that  as/TTOcr^a^f^  takes  in  children  to  be  begotten,  and/iro- 
ereandis  includes  children  then  begotten;  so  the  words, 
**  which  shall  be  begotten,"  upon  which   the  question 

(fl)  1  Pcere  Wins.  426. 
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raSBw  turaed  in  that  caw,  should  rdate  to  the  deatli  of  the 
parent}  and  then  the  daughter  bom  before  the  aetlieBient 
should  be  mduded  under  that  description^ '  la  t^fskfy  an 
elder  so»  may  be  considovd  as  a  younger,  for,  in  Dmie  r* 
Dou^  (a),  the  Court  said,  na  questiont  but  vhece  a.  pro- 
vision is  made  by  a  fatfa^.  either  by  will  or  settlement,  6hb 
younger  children,  an  elder,  unpcavided  fee,  shall  be  deemed 
such;  and  the  ground  ia,  that  every  branch  shaU  he  pro- 
vided for,  the  Court  not.  considering  the  words  eider  car 
younger^  So,  in  Beale  v«  Beale^  the  Court  said  (i),  an: 
eldest  daughter,  though  first  bom,  when  there  is  a  sea,, 
haabeen  often  ruled  to  be  aaa  younger  child;  and  that  doc- 
trine was  assented  to  by  the  Court  in  BwUer  v.  Jhm- 
combe  (c);  and^  in  Doe  d.  L&  CAevaUer  v.  HuthwmUe  (d), 
where  the  devise  was  to^.  H^  by  name,  hut  by  descrip^ 
tioa  to  J.  Ji,r  vho  was  the  second  son/ of  the  devisor,  the 
Court  were  of  opinion  that  evidence  of  the  state  of  his. 
fiuntly  was  admissible  to  shew  whether  or  not  he  had  mis- 
taken the  name  of  the  devisee,  and  that,  upon  such  evi'* 
dence  being,  given^  the  Juiy  might,  find  whether  be  had 
made  a  mistake  in  the  nameior  in  the  descripi;ion*  I&te, 
the  manifest  object  of  the  tmt^Unt  waft  to  provide  for  his. 
oidy  son  and  his.  issue,  apd  all  the  oti^ev  parts  of  the  will 
are  aaciUary  and  subordinate  to  such  intent;  and  the  mere- 
ly enumeratingthe^second^third^.fourth,  and  fifih  sons  can- 
not control  the  expression.  "  all  and.  every  other  the  son. 
and  sons  of  the  plaintifl^  according  to. seniority  of  age. oc 
priority  of  birth.;"  and  it  ir  equally  dear,  that  the  daughters^ 
were  only  to  take  in  case  there  should  bene aon.  . 

Mr.  Serjeant  Wildei,  contra.— The  pUintiff'»  eldest  spa 
takes  no;  estate  under  th^  will,,  or,  even  if  heoan  be  deemed 
to  do.  so,  he  can^  only  take  it  after  the  fifth  soni  but  it 
has  been  assumed^  that  the  wall  is  framed  with,  a  view  to  a 

(a)  2  Vez.  20%  ii«  ic)  Ibid.  45L 

(b)  1  Pe«re  Wins.  245.  (<fl  3  Bwm.  &  AW.  632. 
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genefal  provision  for  the  t68tator*8  famUy ;  but  tliat !»  not  ig26. 
so,  for  its  proTisioBs  are  arbitrary,  and  nothing  can  be  col« 
lected  as  to  the  devisor's  general  intent  :-^neither  is  the  wilt 
framed  according  to  ordinary  or  general  terms,  for  the 
testator  first  provides  for  his  own  son,  next  for  his  son^s 
sons,  except  the  eldest,  afterwards  for  hia  son'a  daugh* 
ters,  and  lastly  for  his  own  daughter  and  her  issne.in 
taiL  Besides,  he  gave  a  larger  estate  to  the  daughters 
of  daughters  than  to  the  sons  of  daughters,  for  to  the 
former  he  gave  an  estate  in  tail  general,  and  to  the  lat- 
ter an  estate  in  tdl  male,  and  the  daughters  of  daughters 
are  to  take  before  the  daughters  of  son3.  If  the  testa- 
tor had  left  one  son  and  one  daughter,  and  each  had  left' 
a  daughter,  die  daughter  of  the  daughter  would  be  entitled' 
to  take  before  the  daughter  of  the  son«  But  the  langui^e* 
of  die  wUl  isxlear,  and,  as  there  is  neither  any  latent  not  pa- 
tent ambiguity^  the  Court  must  construe  the  whole  of  it,  so 
thai  every  clause  shall  have  its  meaning,  and  effect  mu$t  be 
given  to  aj\  the  words  as  they  stand  upon  the  face  of  the  will. 
It  {recently  happens  thattbe  eldest,  or  some  odier  son  of  a 
family  is  provided  for  by  some  distant  lotion  or  friend,  or 
by  setdement,  and  if  so,  the  will  of  the  parent  is  framed  to 
provide  for  hia  other  chiidrenv  The  Court  can  have-  no 
means  of  judging  in  such  a  case,  but  must  take  the  will  as 
it  stands,  without  couMdering  its  terms;  and  here,  there  is. 
notliingupon  die  foce oSdie  instrument,  to  shew  that  the 
plabitifF's  fitstor  eldest  son  was  not  purposely  omitted,  as  a 
fortune  might  have  been  left  him  from  some*  other  person* 
The  limitation  is  to-  the  second,  third,  fourth,  fifth,  and  aU; 
and  every  oiher  the  son  and  sons  of  the  plaintifi^,  severally 
and  successively,  according  to  seniority  oJage  or  priority' 
of  birtb ;  and  the  plaintiff's  other  sons  were  not  to  take 
until  after  the  fifth,  asthey  should  be  in  seniority  of  age  or 
priority  of  birthi  but  as  the  testator  commenced  by  enu- 
meradng  the  second  son,  it  was  evidently  bis  intention 
to  exclude  the  eldest  or  first  altogether.  It  must  be  ad^ 
mitted«  that  in  equity  a  younger  son  who  is  unprovid- 
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1828.  ed  for  may  take  as  an  elder;  and  that  an  ddeat  dao^ter, 
although  first  born,  when  there  was  &  aw^  is  deemed 
to  be  a  younger  child;  but  here,  there  itf  aothiog  to  «ar^ 
rant  the  assumption  that  the  testator  intended  thiit  the 
plaintiff's  eldest  son  should  ta^e  before  the  seie0nd«9d 
others  enumerated  ip  the  devise.  In  Clftm^f^  y,  JP^e 
the  nephew  was  held  to  take  an  estate  tail  b^  ui|f4ict^tj(0ii> 
in  order  to  effectuate  the  general  iutept  of-  the  de¥iis(>ri  but 
where  a  devise  is  in.  express  terms,  a^d  <do^s  not  tn^jOttpn 
a  particular  individuai^  the  Court  cannot  inse^  bia  name, 
and  although  they  may  extend  an  estate  by  imp^cfitioii, 
yet  they  can  only  do  so  where  the  necessity  of  tlle^«^e  re- 
quires it|  or  in  the  absence  of  any  express  provision^  or  w^n 
there  is  an  apparent  ambiguity,  or  an  utt^c  impossttiHUy  to 
effectuate  the  intention  of  the  testator  witkuNit  |f .  Infipe 
d.  James  v.  HaUett,  there  was  a  la^t  iHQ[ihigiu,ty,,as  the 
testator  had  m|sdescribed  William  Head  as  the  only  sur- 
viving son  of  Sir  Thomas ^  at  the  time  when  another  son 
was  living,  and  personally  known  to  him.  Although  it  has 
been  said,  that,  if  the  eldeat  sen  doe^  not  take  under  the  .de- 
visei  he  and  his  family  will  be  left  destitute,  and  that  the 
Court  is  bound  to  extend  the  construction  of  the  will  so  as 
to  let  him  in>  yet  it  does  not  follow  as  a  matter  of  necessity 
that  he  should  take.  The  most  correct  oonstruQtioi^  aod 
that  which  will  do  less  violence  to  the  words  of  the  limit^^ 
tion,  will  be,  that  the  first  or  eldest  son  of  the  plaintiff 
should  rank  with  his  other  sons,  after  those  expressly  enu- 
merated. But  it  has  been  said,  that,  if  the  first  son  do  not 
take,  the  intent  of  the  testator  with  regard  to  the  daughter's 
portions  will  be  altogether  frustrated ;  but  that  is  not  so, 
for  they  would  be  entitled  to  them  if  any  son  were  capable 
of  taking;  and,  as  the  plaintiff  had  two  sons,  the  younger 
of  whom  is  expressly  designated,  he  is  entitled  to  take,  to 
the  exclusion  of  his  brother;  and,  in  Chapman  d.  Oliver 
V.  Brown f  Lord  Mansfield  said  (a):  ''  A  Court  of  Justice , 

(a)  3  Burr.  1634. 
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may  construe  a  will,  and,  from  what  is  expressed,  necessari-  1828. 
lyjmpfy  an  intent  not  particularly  specified  in  words;  but  we 
cannot,  from  arbitrary  conjecture,  though  founded  upon  the 
highest  degree  of  probability,  add  to  a  will^  or  supply  the 
omisfiimis;"  and  here,  as  the  word  Jirgtwas  omitted,  the 
Court  cannot  addoi*  supply  it,  as  it  does  not  appear  on  the 
bee  of  the  will  that  the  testator  meant  that  the  first  or  eldest 
son  should  take.  At  all  events,  he  can  only  take  after  the 
fifth,  for  the  words '  severally,  successively,  and  in  remain- 
der, one  after  another  as  they  shall  be  in  seniority  of  age,' 
cannot  apply  to  the  second,  third,  fourth,  and  fifth  sons, 
who  are  previously  enumerated  and  designated,  but  only 
.  to  alt  and  every  other  the  sons  of  the  plaintifi^,  which  is 
the  last  antecedent;  and  if  this  construction  prevail,  there 
win  be  no  difficulty  whatever  as  to  the  provision  to  be 
made  for  the  daughters  of  the  devisor. 

Cur.  adv.  tmlt. 

'     The  following  certificate  was  on  this  day  sent  to  his 

Honour  the  Master  of  the  Rolls. 

'*  We  have  heard  this  case  argued  by  counsel,  and  have 

considered  the  same,  and  are  of  opinion  that  the  said 

Henry  Langston,  the  ^rst  son  of  the  testator's  son,  the 
--said  James  Haughion  Langstonj  takes  an  estate  in  tail 

male  under  the  said  will,  expectant  on  the  death  of  his 

fiither,  the  said  JaUnes  Haughton  Langstan, 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee.'* 
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Friday,  Ragoett  and  Mendham  v«  Beaty. 

Nov.  28th. 

By  indenture,  X  HE  following  case  was  Sent,  in  pursuance  of  a  decree 
wc«  Te?ted"ir  of  his  Honour  the  Master  of  the  Rolls,  dated  the  I5th 
J,  B.to  hold  to  December,  1825,  for  the  opmion  of  the  Judges  of  this 

him,  his  heirs,  »  »  «r  o 

andasngns,  to     Court: — 

penoTor  |^r-  *^  By  virtuc  of  a  certain  indenture,  bearing  date  the  I  at 
Se  uMk'of/  ^^'^^i  1766,  a  certain  messuage  or  tenement  and  pre- 
B.,  should,  by  mises,  situatc  in  the  parish  of  Sicq)leton,  in  the  county  of 
limit,  or  appoint.  .Cumberland,  were  vested  in  John  Blair ,  to  hold  to  him 

by^u  wunl*'  ^^  ^^  «^^^  ^^^^*  ^^^  ^^^  ^^^  assigns,  to  the  use  of 
rected  that  the    guch  persou  or  persous,  and  for  such  estate  and  estates, 

premises  should  ^  *  ^ 

be  to  the  use  of  uscs,  intents,  and  purposes,  and  in  such  parts  and  pro* 
co'nd  son  ofTis  portions,  manner  and  form,  with  or  without  power  of  re- 
nephew,  /.  B.,    vocation,  as  George  Blair,  the  uncle  of  the  said  John 

to  enter  upon  »  o  » 

and  possess  the  Blair ,  should,  from  time  to  time,  by  any  writing  or  writ- 
decease  of  his  ings  under  his  hand  and  seal,  executed  in  the  presence  of 
J- B^'lSnd'thlt  ^®  ^^  ">^^  credible  witnesses ;  or  by  his  last  Will  and  tes- 
"h^M*"^-^!^*  tament  in  writing,  or  by  any  writing  purporting  to  be  bis 
one  year  aRer  last  will  and  testament,  to  be  by  him  signed,  sealed,,  and 
oease,%ay  1002.  published,  in  the  presence  of  three  or  more  credible  wit- 
named  STthe*'  uesscs,  direct,  limit,  or  appoint,  give,  devise,  or  assign  the 
wiu  to  discharge  same; — and,  for  default  of  such  direction,  limitation,  or  ap- 
that,  in  case  /•  poiutment,  gift,  devise,  or  assignment,  or,  in  case  any  such 
^ouid  not  pay  ^hould  be  made,  when  and  as  soon  as  the  estates  or  interests 
that  sum  with-    thereby  limited  should  respectively  end  and  determine, 

in  the  time  limit-  ^  ■  «   ,  .,  .  i  ^  , 

ed,  the  trustees    and  as  to  such  part  of  the  said  premises  whereof  no  such 
premises^and^      direction,  limitation,  or  appointment,  gift,  devise,  or  as- 
"*ti  A^^^ow?**  signment,  should  be  made,  to  the  use  of  him,  the  said 
should  be  paid,    George  Blair,  the  uncle,  his  heirs  and  assigns,  for  ever. 
possession  of  the       "  The  Said  George  Blair,  the  uncle,  duly  made  and 

title  deeds  and 
not  allowing  J, 

B,  or  G.  B,  to  sell  or  mortgage  until  the  legacies  were  patd,  and  G,  B.  attained  the  age  of  twenty- 
One: — and  that,  if  G.  B,  should  die  and  leave  no  child  lawfully  begotten  of  his  body,  then  the 
trustees  were  to  sell  the  premises  and  distribute  the  money  arising  from  the  sale  among  O,  B.s 
brothers  and  sisters: — Heldt  that  G,  B,  took  an  estate  tail  in  the  premises  devised,  upon  the  death 
of  1ms  father,  J.  B, 
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Raggett 

t". 
Beaty. 


published  his  last  will  and  testament  in  writing,  bearing  1828. 
date  the  S4th  Aprils  1784,  which  was  signed,  sealed,  and 
published  by  him  in  the  presence  of  three  credible  witnesses, 
and  thereby,  after  reciting  the  indenture  last  above  «tated, 
the  testator  devised  in  the  words  and  figures  following, 
(that  is  to  say) : — *'  Now,  it  is  my  will,  and  I  do  hereby 
order,  that  the  said  premises  shall  be  to  the  use  of  George 
Blair,  the  second  son  of  my  said  nephew  John  Bkdr,  to 
enter  upon  and  possess  the  same  after  the  decease  of  his 
father,  the  said  John  BkUr;  and  I  do  fiirther  order  and 
direct  that  they,  the  said  John  Blair  and  George  Blair, 
shall  and  will  pay,  or  cause  to  be  paid,  within  one  year 
next  after  my  decease,  100/.  of  lawful  money  into  the 
hands  of  my  trusty  and  well  beloved  friends  WiUiam 
Taylor,  of  &c.,  and  Thomas  Blair,  of  &c,  for  them  to  dis- 
charge and  pay  the  legacies  hereinafter  bequeathed :  but, 
if  in  case  the  said  JoJ^  Blair  and  George  Blair  do  not 
pay  die  said  sum  of  lOOL  within  the  time  limited,  it  is  my 
will,  and  I  hereby  order,  that  the  said  WiUiam  Taylor 
and  Thomas  Blair  do  let  the  said  messuage  and  tenement, 
and  receive  the  rents  arising  from  the  same^  until  the  said 
100/.  be  paid,  they  keeping  possession  of  all  the  deeds  of 
the  estate,  and  not  allowing  the  said  John  Blair  and 
George  Blair  either  to  sell  or  mortgage  any  part  of  the 
premises  until  the  legacies  be  all  paid,  and  George  Blair 
be  twenty-one  years  of  age;  or,  if  in  case  the  said  George 
jBlair  die  and  leave  no  diild  lawfully  begott^i  of  his  own 
body,  it  is  my  will  that  the  said  William  Taylor  and 
Thomas  Blair,  their  heirs  and  assigns,  do  sell  the  said 
messuage  and  tenement,  and  distribute  the  money  arising 
from  such  sale  amongst  his  brothers  and  sisters,  and 
Jonaihan  Blair,  and  Hannah  Todd,  or  their  heirs,  in  such 
share  or  shares,  as  they,  the  said  trustees,  shall  think  pro- 
per."— The  testator  then  proceeded  to  give  various  pecu- 
niary legacies  to  several  persons,  amounting  together  to 
ihe  sum  of  99/. ;  and,  after  making  a  disposition  of  his 

L  L  2 
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1828.        finite  failure  of  issue  of  George  Blairf  and  not  on  the  fiiSI* 
^][^^^      ure  of  his  immediate  offiipring  at  the  time  of  bis  death.   In 
V*  Forth  V .  Chapman  (a),  which  is  the  leading  case  on  this  point, 

a  testator  being  possessed  of  a  term,  devised  it  to  A.  and 
B.f  and  if  either  of  diem  should  die  and  leave  no  issue  of 
their  respective  bodies,  then  to  C/  and  it  was  held,  that 
this  was  a  good  limitation  to  C.  if  A»  or  B»  left  no  issue 
at  their  death.  There,  both  real  and  personal  property 
were  devised,  and  Lord  Chancellor  Parker  drew  the  dis- 
tinction, and  said  (&):  ''  As  to  the  freehold,  the  construc- 
tion should  be,  if  A,  or  B.  died  without  issue  generally, 
by  which  there  might  be  ai  any  time  a  failure  of  issue; 
and  with  respect  to  the  leasehold,  that  the  same  word^ 
should  be  intended  to  signify  their  dying  without  leaving 
issue  at  their  death."  Although  that  distinction  was  doubt- 
ed, if  not  denied,  by  Lord  Kenyon  in  Porter  v.  Bradley  (<^, 
who  considered  the  words,  leannng  issuer  as  having  a  e<N9F- 
fined  relation  to  the  time  of  the  death  of  the  parent,  in 
the  cases  both  of  real  and  personal  estate;  yet  the  au- 
thority of  Lord  Eldon  in  Crooke  v.  De  Vcmdes^  is  decided- 
ly in  favour  of  the  distinction  taken  in  Forth  v.  Chapman^ 
and  his  Lordship  there  said  (d)\  "  When  I  read  the  case 
of  Porter  v.  Bradley ^  speaking  with  all  due  deference  to 
the  learned  Judge  who  expressed  that  dictum^  it  appeared 
to  me,  that  it  went  to  shake  settled  rules  to  their  very 
foundation.  I  had  heard  the  case  ot  Forth  v.  Chapman 
cited  for  years,  and  repeatedly  by  Lord  Kenyon  himself, 
as  not  to  be  shaken.  I  never  knew  it  shaken;  and  if 
Porter  v.  Bradley  has  not  been  since  disturbed  in  the 
Court  of  King*s  Bench,  upon  the  principle  expressed  by 
Itotd  Alvanley  in  Campbell  v.  CampbeU,  against  shak- 
ing settled  rules,  I  will  not  add  to  the  authority  of  that 

(a)  1  Pecre  Wms.  664.  (c)  3  Term  Rep.  146. 

(6)  Id.  667.  W  9  Ves,  203. 
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tUeium.*"  In  Teimif  d.  Agar  ▼•  Agar  (a),  under  a  de-  1B28. 
vise  of  lands  to  the  testator's  son  and  his  heirs  for  ever, 
as  to  part  of  the  landsj  upon  condition  that  he  should 
pay  to  the  testator's  daughter  12L  aryear^  till  she  came 
of  Bge,  and  then  pay  her  SOO/. ;  and  in  default  of  pay- 
ment^ that  she  should  enter  upon  and  enjoy  the  said  part 
Co  herand  her  heirs  for  ever ;  and,  in  case  his  son  and  daugh* 
ier  both  died  without  leading  any  child  or  issue ^  he  devised 
die  reversion  and  inheritance  of  all  the  lands  to  another: 
it  was  held|  that  the  devise  over  was  not  an  executory 
devise^  but  a  remainder  limited  after  successive  estates  tail 
of  the  son,  and  also  of  the  daughter^  by  implication;  the 
intent  being  apparent  that  the  devise  over  should  not  take 
effect  till  after  failure  of  the  issue  of  the  son  and  daugh* 
ter,  and  that  it  should  then  take  effect : — this  being  the 
only  construction  which  would  give  effect  to  such  intent 
consistently  with  the  whole  of  the  will  taken  together* 
In  Dansey  v.  Grffftihs  (b),  where  a  testator  devised  lands 
to /2.  D.J  his  eldest  son,  and  his  heirs;  but  if  it  should 
happen  that  R.  D.  should  die  and  leave  no  issue,  then 
to  his  son  W,  D.f  and  his*  heirs;  and  if  he  should  die 
without  issuOi  then  to  his  son  E.  />.,  &c.:  it  was  held, 
that  iR.  D»  took  an  estate  in  tail  generali  under  the  wilL 
All  these  authorities  shew,  that  where  lands  of  inheritance 
are  devised  to  a  person  by  namei  or  to  him  and  his  heirsi 
and  if  he  die  without  issue,  or  leave  no  child  or  children 
of  his  own,  or  any  words  to  that  effect,  they  must  be 
taken  to  apply  to  an  indefinite  failure  of  issue,  and  conse- 
quently tox^reate  an  estate  tail ;  and  as  in  this  case  there  are 
no  words  to  restrain  the  failure  of  issue  at  the  time  of  the 
death  of  George  Blair,  it  is  consistent  with  the  intention 
of  the  testator  that  he  should  take  an  estate  tail  with  a  con^ 
tingent  remainder  over  in  case  of  an  indefinite  failure  of 
issue,  and  if  the  Court  were  to  adopt  a  different  construc- 

(a)  12  East,  253.  (h)  4  Maa  &  Selw.  6 1 . 


fo;:  the  p»y«pi0^t.i^.l(|gp^e«»yQt4tido08  J9^ 

tni^itee^  were  to  4ak^.  in  /ea^  a8  .tl^.<^mge.wg)>t  ^bft 

de(r4jfe4  Qntr^f9fl^;e9lB^i  ^wA  aUhaq^  he  dyt^d^i 

were  not  paid  out  of  the  rents,  as  the  triMti^fis  wisfft  Wr 
powered  to  let  the  premises  and  receive  the  rents  until  jthe 
aiiiomf  of  ih^  legacies  siw|^.paidj  .an4  it  '^  VM^  cbaraion 
the  4tt(honty  of  theiC«^iof  TWwvy  4*  49^\^m  4€^^^^^ 
8ii«h,])iL4h»Ulf  m^AjE^Mf^veBt.  thf^  devisee  frcoi  taktitf 
an.ei^tate  tail*  .In  JPHtiitmY^  JSngra»^{qO,  §,  teatotcprder 
vi^:  Ja^%  to  hi^  wife  for  Mfe,  mid  ^ftev  her.  dea^Iiuta. 
jQ^,,^f\  el4^son«  npd  to  his  heir^s,  uppn .condiliQn  ihfX 
he,  as  $Q09  as.  th$.  land  ^houU  come  jto  him  ia  poasessiont. 
should  ffmt  tf^  StepJt^enp  his  seppnd  san,  and  his , heirs,  ao 
axjAual  rent^  of  4/,  out  of  :th^  said  tenements;  andifth« 
said  J/)Andiad  without  heir^  of  his  Ibodjfi  the  kpd;  should 
rema4n.Jto.tb^  said  St^pifen  and  the  beirs.pf  his  hodyir-it 
was  reihOlyed  to  he  .an  estate  tail,  lo  I)enn  d.  ^S^i^  v< 
5/a^  (<6)^  ^  deviled  to  his  nephew  J3.»  but  if  he  died  wi|h^ 
outim^k.heir,..  then  to  another  nephew.  Ca^d  hie  heirs* 
and  icharg!Bifl,the,cst#tc  witli  »P  annuity  tp. A,  and  aev^ 
legacies  t^.  oib^r  persons,,  to  he  paid  at  a  future  tinie;  it 
was  held)' that  A  tooJL  an  estate  tail.  And  in  (Soodiiik  d. 
Pad4it  V*  Maddem^  Mr.  Justice  Grose  sa^  (c):  ''  7he 
ri)le  haa  been  long  established^  that,  af  ihe  executor  bo 
bound  to  pay  the  debts  by  the  terms  ^  of  the  devise,  he. 
must,  take  a  fee  in  the  lands  devised,  to  him  in  respect  of 

wh^eh  sueh  obligation  is  thrown  upoa  bjm*  but^  tf  he  be 
only  to  pay  .'them  out  of  the  produce  of  the  land  devised 
to  him,  or  only  to  take  the  land  iffUr  payment  of  4«btSi 

(a]  Cfo,  JSC..497*    .  :  (f)  ^  Term  I^pr  33$.         (c)  4  Esst,  500. 


.\    , 


Mr.  Serjeant  Crd^tfjConliYi.— This  ease  Jb  not  to  be  de* 
termini  on  artifiisiki  reasonings  but  from  the  general  in- 
tatition  df  the  testnior  to  be  ectteeted  from  tbe  whole  of 
httf  wM^  and  by  which  it  is  quite  dear  that  George  Blair 
took 'an  estate  in  fee,  wiA  an  executory  devise  over  in  fee 
to  the  trustees  "rianiied  in  the  will.    The  testator  bad  not 
the  legal  estate  ih  him/tynt  only  a  power  to  appoint  in  fee, 
in  the  exereise  of  wbieh,  accordhfg  to  the  terms  of  the  trust 
deed,  he'  gave  an  estate  for  life  to  his  nephew,  John 
Blair,  in  whote  the  legal  estate  was;  and  then  to  the 
use  oCOeargei  the  second  son  of  John,  after  the  decease 
of 'the  latter.     Although  these  words  would  only  give 
an  estate  foi-  life  to '  0<?ar^^,  yet,  as  the  testator  pro* 
ceeded  to  diiiect  that  the  trustees  should  not  allow  the 
estate  to  be  sold  or  mortgaged,  either  by  John  Btair,  the 
father,  or  George  Blair,  th'e  son,  until  the  sum  of  100& 
should  be  j^^d  ta  the  trustees  to  discharge  certain  legacies, 
an^  George  Blair  should  be  twenty-one  years  of  age,  shews, 
thikt,  ^ubject'to  that  charge,  the  testator  meant  that  John 
and  George  Blair  together,  or  George  as  the  survivor, 
should  be  empowered  to  seH  the  estate;  but  this  could 
n^'bee^etuated  unless  Grtfor^e  be  deemed  to  take  a  fee ; 
and' this  4s  apparent,  «8  there  is  iio  limitation  to  any  person 
after  George,  nor  is  any  estate  given  beyond  him,  'for  the 
trustees  take  only  an  equitable  estate,  or  a  mere  power  and 
not  an  interest.    It  b  a  well  known  and  established  rule, 
that,  if  words  in  a  will  shew  an  intent  that  the  devisee 
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thbre,  wlAout  words  oNnheritaaice,  the  fee  will  not  pass.'^  )82S. 
So,' here,  as  the  trustees  were  directed  to  pky  the  legacies 
<Mi  of  the  rents  arising  4rom  the  premises,  although  they 
were  duected  t6  keep  possession  of  the  titte  deeds  and  not 
allowXjreor^^  BHair  te  sell  or  mortgage  atoy  part  of  the  pre* 
mibes  tffl  ho  attained  the  age  <^twentyi-one^  yet' it  will  not 
pi^^t  -hi#t  fktm  taking  an  estate  tail  with  a  contingent 
remainder  o^tit  to  ^ihe  tiixstees,  on  an  indeJBsifte  fedlure  of 
is^Ue  df  fais'bbdy. 
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1828:  should  have  a  larger  estate  than  an  estate  for  Itfej  and  it  is 
not  limited  in  tail,  the  fee  wiU  pass,  although  there  be  no 
words  of  inheritance.  So,  it  has  been  a  long  established 
rule  in  the  construction  of  willsi  that,  if  a  person  deiises 
lands,  with  a  direction  that  the  devisee  shall  pay  a  gross  sum 
out  of  it,  the  devisee  will  take  an  estate  in  fee  simple,  wilih* 
out  any  other  words;,  though  the  sum  directed  to  be  paid 
Aonld  not  amoimc  even  to  a  year's  rent  of  theiand.  This 
construction  is  founded  on  the  principle,  that  a  devise  of 
land  shall  in  all  cases  be  intended  for  the  benefit  of  the 
devisee.  Now,  if  a  devisee  in  a  case  of  tins  kind  were  only 
to  take  an  estate  for  life,  he  might  die  before  he  recdved 
£rom  the  land  the  gross  sum  he  had  paid,,  and  consequent^ 
ly  be  a  loser  by  the  devise  :<-*-4ind,  as  George  Blair  was 
not  to  have  the  absolute  possession  of  the  premises  until  the 
sum  of  100/.  mentioned  in  the  will  for  the  discharging  of 
legacies,  should  be  paid;  and  the  testator  expressly  order- 
ed and  directed  that  the  devisees,  John  Blair  and  George 
Bkdr,  Aomld  and  would  pay,  or  cause  that  sum  to  be  paid, 
the  devise'must.be  considered  as  nmde  on  the.eondition of 
Aeir  paying  that  sum.  In  Collier' 9  case  (a),  a  testator  de- 
vised lands  to  his  brother  paying  to  one  person  twenty 
shillings,  and  to  others  small  sums,  amounting  to  forty-five 
shillings  in  all,  and  the  land  was  of  the  value  of  3L  per  aiir 
num;  and  it  was  adjudged  that  the  brother  took  a  fee.  That 
principle  has  been  followed  by  a  long  series  of  cases. 
In  WeUock  v.  Hamond  ip)  T*  W.  devised  copyhold  lands 
of  the  nature  of  hoxon^  EngKah  to  hb  eldest  son,  paying 
forty  shillings  to  each  of  his  brothers  and  to  his  sister;  and 
it  was  decided,  that  he  took  an  estate  in  fee.  In  Hawker 
V.  BucilamHc),  CoUier*s  oaae  was  cited,  where  it  was  said 
to  have  been  adjudged,  that  a  devise  paying  out  of  profits, 
or  out  of  lands  in  general,  is  no  fee  simple ;  but  that  a 
devise  paying  a  certain  sum  at  the  end  of  any  certain  time, 

•  («)  6  Rep.  16  a.  {h)  Cro.  Eliz.  204.  (c)  2  Vcrn.  106. 
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and  the  profits  not  being  sufficient,  would  pass  a  fee ;  and  1898. 
that  a  devise  of  lands  paying  a  certain  sunij  without  more,  is 
a  fee  simple.  In  Doe  d.  WiUey  ▼.  Hokiie9  (a),  the  testator 
gave  and  bequeathed  his  freehold  house  with  the  appurte- 
nancesi  and  all  the  furniture  thereto  belonging,  to  E.  6.» 
wJbom  he  made  executrix  of  his  will,  she  Tpeyiog  aU  the 
testator's  just  debts  and  funeral  expenses,  and  tsertain  pe*- 
cumary  legacies,  within  twelve  months  after  his  death  :^* 
Ae  testator  also  left  to  the  said  E.  6*,  all  die  rest  and 
rtsidue  of  his  personal  estate,  and  it  was  held,  that  EL  O. 
took  a  fee  by  reason  of  the  latter  words  in  the  will,  ''  she 
paying  all  my  just  debts,  &c. ;"  and  Lord  Kenytm  said :  *'  In 
cases  of  this  kind,  the  question  has  always  been,  whether 
the  ch^ge  is  to  be  paid  only  out  of  the  rents  and  profits  of 
the  estate,  or  whether  it  is  to  be  paid  by  the  devisee  at  all 
events;  in  the  former  case,  the  devisee  only  takes  an  es- 
tate for  lifb,  but  in  the  latter,  he  takes  a  fee ;  otherwise  he 
might  be  a  loser  by  the  devise.  But  this  point  was  settled 
in  the  case  of  Doe  d*  Palmer  v.  Richards  (i),  where  a  de- 
vise of  all  the  rest,  residue,  and  remainder  of  the  devisor's 
lands,'  hereditaments,  goods,  chattels,  and  personal  estate, 
*'  his  legacies  and  funeral  expenses  being  tkereoni  paid^ 
was  held  to  convey  the  fee  of  ail  the  devisor's  real  estate  to 
the  devisee;  and  Lord  jfiTmyoii said,''  that  the  first  words 
alone  were  not  sufficient  in  law  to  carry  a  fee;  but  that  he 
relied  on  the  words  immediately  following,  viz. '  *  my  legacies 
and  funeral  expenses  being  thereout  paid,"  as  sufficient 
for  that  purpose;  for  die  fund  which  was  to  answer  diose 
demimds,  ought  to  be  as  ample  as  possible  That  those 
diarges  extended  to,  and  were  to  be  taken  out  of  the  pro- 
perty which  was  before  given  to  the  residuary  legatee;  and 
if  that  devise  did  not  comprise  the  whole  of  the  devisor's 
estate,  the  interest  as  well  as  the  land,  the  legacies  and 
funeral  expenses  might  not  be  paid."   So,  here,  as  the  tes- 
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1828.  4«toi;  4irectfd  -thai  tha^  deypaepa, ^lioHktl,  pfiff^^ipwiA  wm 
jQut  of  .tke  ja|}4s,de7ri8ed  mtot  t}}^  l^tqdft/af »tbp  tsmtiee^j  .fii^r 
them  todMfMg^  the  tegl^a  hequettheddhU  :i%  /^t^^  dw 
that  the.davift^i  Gac^flg^  J|UaHr»  took'  ««e8ta|eiii|  *fi^ 
jftimpIc^.Ai  thi|. devfaa might  Bf>U,euvijteJkQ:hhit)%(^eSi$g^nd 

it  haa,bMn;aaid«  that  ^  wiMds.f^i9.<HW:tbe..«ai4  (Gfao^c 
JSfair  die  and  leaye  jq^  child  Jajvrfii%:b^gptteP:Pf » Mft  i^m 
body,**  must  be  taken  to  krefer  to  an  indefinite  failure  of  isr 
jBuev  «&d  not  be  confined  tp  those  born  or  living  at  the  time 
of  his  deaths  yet  that  cannot  be  the  true  construction;  for 
JOQ  cluld  Af  Ivf/PQuld  t^e  hy  f^fbem  uiM^  ;tl^  d^tABe. 
Although  the  trustees^in  i^^.fSfii^^'^nmt^hSMr^^ 
ing  witbf9«ti«^Mei;ar^,emp<^w^adlP{8|^  ]fe^ 
r.(^x9aipdei;waaq9iti«theip;  4194  |^4^e499tfeMp4idt}|^.KWI 
tathe  trusjei^  na  di^Q|lip4  J^J^  wilj,  4tiT9Ulkdi:l^.a  mH^ 
pUaQccwitbth^^fcqi^Vltivny  99A^^JiOJg^i9Q9j^1^fB^m9^am 
estate  in  ;liB(?r^>  .thejM:9DiJ^8>d4fi^d{;  Upfte  tll^^dballb.pf 
his  fatbfff*,  flok^f Blair. 

.  i  '■'  * 
*-t                I 

,  Mr,  S^rjewt'  fViUe,  in  reply. — The  charge  of  lOOL  for 
thepayment  pf  tlie  legacies  cannot  of  itself  operate  so  as 
to  make  the  devise  in  question  convey  a  fee  to  George 
Blair,  the  son  of  the  testator's  nephew,  John;  if  he  had 
paid  the  100/.  within  the  year  after  the  testator's  deceases 
and  died  without  issue,  the  estate  would  clearly  be  vested 
in  the  trustees,  as  they  were  empowered  to  sell  and  distri- 
bute the  proceeds  of  the  sale  amongst  George  Blair* s  bro- 
ther^  and  sistera^  .in  smh  aWmes  as  ithe  trustees  should 
think  fit.  The  testator  clearly  meant  that  the  legacies 
should  be  paid  by  the  trustees  at  all  events ;  for  he  directed 
that  if  they  were  not  paid  by  the  devisees  within  the  time 
limited,  the  trustees  might  not  only  let  the  premises  and 
receive  the  rents,  but  keep  possession  of  all  the  title  deeds, 
and  not  allow  the  devisees  to  sell  or  mortgage  any  part  of 
the  premises  until  the  legacies  were  all  paid.    A  fund  was 
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•  1. 

1?h^  4UloM^^  ^e^cate  tra^  6n  this  day  sent  ta  his 
Hbitottt  t&e'lllaMeT  tyfthe  Roffis  !^ 

*•  'We  fiitv^  hecrd'tiiis  eaae  argiied' Vy  eoutisel,  and  hare 
edn»!dered  Ifae  «ame,  and  are  oF  oimiioni  that  the  said 
G^^o/rge-blmt'i  tUe  son  iA  John  6lair^  under  the  circnm- 
stanees  af^M^^y  t6ok  an  *  estate  tail  !n  ilie  said  premises, 
updii>  die4»aillf  t>f  bis  father^  the  ssAd  JoJm  Blair: 

W.  t).  Best. 


I. 


J.  A.  Park. 

■ 

'J.  BURROUOH. 
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S;  Gaseli^e.' 
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tbetetty'^i«al^/1^>irhie&  ifie  trastees  might  discharge  I9l?S. 
the  fegttefals;  ftfterirhteitfi  tlicf  testator  intended  that  Oearge 
Blair  shMdd'faKe  en  esCafte  tail  with  a  remainder  ever  to 
th<e  tt(uSiees;'ii»taiJe  fliers  i^dld  be  an  fndefii^ite  faiktre 
bf^ssoe  df  Wbd^j  and  ill  that  eveiit  albile;  and  more 
"p^^ktAixiy^;  as  <;cntpttifg  tlie  words  of  fhetimitation  with 
the  ot&e^  ]yrbvl^iomin  the  ^;  this  gerieiul  intent  of  the 
teMafot^  doilild ^AOl'othetWiAe  be  earried  hito  effect.' 

-••'».  ...-..^.V^.  -1.1  V  •  ...  .'  .•  ^      '  • 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


^onvt^  of  Common  ^Ua^ 


AND 


IN  HILARY  TERM, 
IN  THE  NINTH  AND  TENTH  TEARS  OF  THE  REIGN  OP  GEO.  IV. 


MEMORANDUM. 

In  this  Term,  eix.  on  the  4th  February,  Edward  Gottl- 
bumf  of  the  Middle  Temple,  Esquire,  was  called  to  the 
degree  of  Serjeant-at-law,  and  gave  rings,  with  the  motto, 
*'  NuUa  retrorsum,** 


1829. 
Saturday,  Ferquson  f  •  Cristall  and  Another. 

Jan,  24M.       ^^ 

The  charteren  1  HIS  was  an  actioD  On  the  case.  The  declaration  aU 
8hi?foMhIlS^ '  leged,  that  the  plaintiff,  before,  and  at  the  time  of  the  com- 

▼oyages,  on  her 

return  home  from  the  second,  removed  the  anchors  and  cables  to  the  defendant's  wharf.  Shortly 
afterwards  the  ship  was  seised  under  an  Admiralty  warrant,  and  sold  for  debts  due  on  bottomry 
bonds  and  the  wages  of  the  crew.  Four  days  previously  to  the  sale,  the  plaintiff  demanded  the 
anchors,  &c.  from  the  defendants,  they  not  being  included  in  the  sale  account  of  the  ship,  and  they 
refused  to  deliver  them  up: — Held,  that  the  plaintiff  was  not  entitled  to  recover  the  anchors  and 
cables  in  trover  against  the  defendants,  although  the  Jury  found  that  they  had  been  removed  by 
the  charterers  to  avoid  the  process  of  the  Admiralty  court,  and  not  in  the  ordinary  course  of  busi- 
ness, as  the  plaintiff  had  no  right  of  possession  until  after  the  sale: — Held,  also,  that  the  removal 
of  the  articles  from  the  ship  to  the  wharf  was  no  injury  to  the  plaintiff's  reversionary  interest 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  525 


Pbrquson 


mitting  the  grievances  by  the  defendmts  thereinafter  inen*        1829. 
tioned,  was  the  owner  of  the  ship  Maitland,  and  of  certain 

X'EKQU 

goods  and  tackle  thereunto  belonging,  and  therewith  used  y  v. 

to  wit,  divers  anchors,  and  chain  cables,  of  great  value;  and  ^*"*a^'' 
which  ship,  together  with  the  said  goods  and  tackle,  had 
been  and  were  before  then,  by  the  plaintiff,  let  to  hire 
9nd  on  freight  to  Messrs.  Fra^r  f  Livings  to  be  had 
and  used  by  them,  for  the  purpose  of  performing  certain 
voyages,  upon  certain  terms  and  conditions,  under  and  by 
virtue  of  a  certain  charter-party  of  afireightment,  before 
then  entered  into  between  the  plaintiff  and  Messrs.  Fras^ 
er  ^  Livings  for  that  purpose;  and  that  they  had  the 
said  ship  and  the  said  effects  on  hire  and  freight  as  afore* 
said: — ^yet,  that  the  defendants  well  knowing  the  premisesi 
but  contriving,  and  wrongfully  and  unjustly  ixitending  to 
injure,  prejudice,  and  aggrieve  the  plaintiff,  in  his  revemon* 
ary  inierest  and  property  in  the  said  ship  and  the  said 
goods  and  tackle,  and  to  deprive  him  of  the  benefit  and 
advantage  thereof,  whilst  the  plaintiff  was  the  owner  of 
the  said  ship,  goods,  and  tackle,  and  whilst  the  same  were 
so  let  on  hire  and  freight,  and  were  in  the  possessbn  of 
the  said  Messrs.  Firaser  ^  Living,  for  the  purpose  afore- 
said, to  wit,  on  the  28th  December,  1827,  wrongfully 
and  unjustly  seized,  took,  and  carried  away  the  said 
goods  and  tackle,  from  and  out  of  the  possession  and  cus- 
tody of  the  said  Messrs.  Fraser  ^  Living,  and  away 
from  the  said  ship,  and  wrongfully  kept  them^  in  their  pos- 
session for  a  long  time,  and  greatly  injured  and  damaged 
the  same,  and  absolutely  converted  and  disposed  thereof 
to  their  own  use;  whereby  the  plaintiff  had  been  and 
was  gready  prejudiced  and  injured  in  his  reversionary  pro- 
perty and  interest  in  the  said  ship,  and  in  the  said  goods 
and  tackle,  which  had  become  and  were  wholly  lost  to  him. 
To  this  was  added  a  count  in  trover. 

At  the  trial,  before  Lord  Chief  Justice  Beet,  at  Guild- 


5S6  CASES  IN  HILARY  TERM| 

1^29.        hall,  at  the  Sittiiigs  after  the  hist  Trinity  Term,  it  appear^ 
Fbrouion     ®^»  ^•^  ^^  ^^  I9ih  February f  1886,  Messrs.  F^aser^  lAo^ 
'^  j^  ^  Co.  took  up  the  plaintiflTs  ship,  MaMand^  npon  a 

eharter-party  f or  three  voyages;  that  there  was  a  covenant 
on  the  part  of  the  phiintiff,  as  owner,  to  keep  her  in  pro*' 
per  repair,  and  to  furnish  her  with  all  necessary  stores  and 
tackle,  and,  in  case  of  de&ult,  a  power  to  Ftaker^  Livings 
f  Co.,  to  do  so,  at  his  expense ;  and  the  charterers  cotc- 
nanted  to  pay  for  the  provisions,  and  also  the  wages  of  the 
crew: — that  the  ship  had  performed  two' voyages  to  India; 
and  that,  on  her  return  to  this  country  from  the  secondi 
and  previously  to  her  arrival  in  the  river  Thames,  fur.  on  the 
7th  December,  1887,  Messrs.  Fraser  SflAting,  ordered  the 
captain  to  deliver  the  anchors  and  chain  cables  belonging 
to  the  ship,  to  one  WkUe,  who  received  them  and  carried 
them  to  the  defendant's  wharf,  they  being  wharfingers  and 
ship-breakers,  and  that  .they  were  lodged  there  in  his  name 
on  behalf  of  the  charterers.  That  about  a  month  after  the 
removal  of  the  anchors  and  cables,  mr.  on  the  4th  January , 
ISitS,  the  ship  Maiiland  and  her  tackle,  apparel  and  fur- 
niture, were  arrested  by  virtue  of  Admiralty  warrants,  sued 
out  at  the  instance  of  the  holders  of  bottomry-bonds  given 
by  ihe  captain  to  the  charterers  for  the  equipment  and  out- 
fit of  the  ship,  as  well  as  for  provisions  and  the  pay  or  wages 
of  the  crew ;  and  that,  on  the  21st  March  following,  the  Ad« 
miraky  Court  issued  a  decree  that  the  ship  should  be  sold, 
and  that  the  pvodnce  should  be  brought  into  the  registry  of 
that  Court,  and  there  kept  for  the  use  of  the  persons  who 
should  be  entitled  thereto.  That  on  the  1st  April,  the 
ship  was  sold  by  public  auction  at  Lloyd^s  Coffee-house ; 
that  the  proceeds  amounted  to  6,200/.,  and  that  the  sum 
of  584/.  was  deducted  for  the  disbursements  and  fees 
in  the  proceedings  in  the  Admiralty  Court,  leaving  the 
net  proceeds  of  5,G  16/.,  and  that  the  anchors  and  cables 
were  not  included  in  the  inventory,  or  sale  account.   That 
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four  days  prepiqusfy  to  tbe  sale,  fii.  on  the  28th  March,         1929. 
the  plaintiff^  as  owner  of  the  sbipi  demanded  the  anchors 
and  cables  from  the  defendants^  who  refused  to  deliver  v. 

them  up,  assigning  as  a  reason^  that  they  held  tb^m  as  the       i^"'^ a^>^- 
agents  of  Whi4e,  or  of  the  charterers,  and  tKat  the  plaintiff 
was  a  perfect  stranger  to  them. — Under  these  ctrcumstan- 
cesy  it  was  contended  for  the  plaintiff,  that  the  anchors 
and  cables  had  been  improperly  or  fraudulendy  removed 
irom  the  ship  by  the  charterers,  in  order  to  avoid  the  pro'^ 
cess  issued  out  of  the  Admiralty  Court;'  and  that  if  they 
had  remianed  on  board  and  been  sold  with  her,  there 
would  have. been  a  surplus  on  such  sale,  after  satisfying  the 
bin  of  disbursements  and  fees  of  the  marshal  of  the  Adimi- 
ralty^  and  the  wages  due  to  the  crew;  and  that  the  plain'*- 
tiff^s  reveisionary  interest  expectant  on  the  determinatioi^ 
of  the  third  voyage,  as  sjdpidated  for  by  the  charter-party^, 
W9B  iiijured  to  the  extent ,  of  the  value  of  the  articles  re- 
moved ;  or  thati  at  all  events,  the  right  to  the  posselision 
of  them  revested  in  him,  so  as  to  ^ititle  him  to  recover  on 
the  count  in  trover. — For  the  defendants  it  was  submitted, 
that  the.  charterers  had  a  right  to  order  the  anchors  and 
cables  to  be  ranoved  from  the  diip  to  the  defbndarit's 
wharf,  and  that  the  plaintiff's  reversionary   interest  i^ 
th^n  was  not  injured,  as  they  were  not  seised  or  sold 
under  the  Admiralty  warrant  and  decree ;  and  that,  ac- 
cording to  the  terms  of  the  charter-party,  the  -  plaintiff 
could  have  no  right  of  possession  until  the  escpiration'Of 
the  third  voyage;  and,  cohsequaatly,  that  he  cduld  not  bfe 
entitled  to  recover  in  trover;  and  the  case  of  Gordon  v. 
Harper  (a),  was  relied  on  to  shew,  that,  in  order  to  main- 
tain such  an  action,  die  parties  suing  must  have  the  right 
of  possession  as  well  as  the  right  of  property,  and  that,  un- 
less both  Aese  rights  concur,  the  action  will  not  lie;  and 
Pain  V.  Whitiaker  (6),  that  where  goods  lent  on  hire  had 

(a)  7  Term  Rep.  9.  (h)  1  Ry.  &  Mood.  99. 

VOL.  II.  M  M 
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1829.        been  wrongfuUy  taken  in  execution  by  the  sbetiff,  it  was 
F    QvoH      ^^*  ^^^  ^^^  owner  could  not  maintain  troTer  against  the 
V.  Sheriff,  he  not  having  the  right  of  possession  as  well  as  die 

right  of  property  at  the  time  of  the  sale. 

His  L(m[ship  left  it  to  the  Jury  to  say,  jSrs^,  whether  the 
anchors  and  cables  had  been  taken  out  of  the  Tessel  for  die 
purpose  of  being  repaired,  or  in  the  ordinary  course  of  busi- 
ness, or  to  avoid  the  process  of  the  Admiralty  Court : — and 
40ooi«dlfy,if  they  had  beeui  whether  the  plaintiff  had  sustain- 
ed any,  and  what  injury.  The  Jury  found  that  the  anchors 
and  cables  had  not  been  removed  in  the  ordinary  course,  but 
for  the  purpose  of  avcnding  the  proceedings  instituted  in 
the  Admiralty  Court,  and  that  the  plaintiff  had  been  pkc* 
ed  in  a  worse  situation  by  dieir  removal;  as,  if  they  had 
been  sdied  and  sold  with  the  ship,  a  surplus  would  have 
remained  to  him  upon  such  sale,  after  satisfying  the  de- 
Bumda  made  by  the  Admiralty,  and  other  charges:  and 
4hey  acc<Mrdingly  gave  a  verdict  for  him  for  8441.  I5i.  being 
the  value  of  the  anchors  and  cables. 

Mr.  Seijeant  JVikkt  in  the  last  Term,  obtained  a  rule 
nUi,  that  this  verdict  might  be  set  aside,  and  a  nonsuit  en- 
tered ;  and  he  submitted,  that,  as  the  anchors  and  cables  had 
neither  been  seised  nor  sold  under  the  Admiralty  process; 
and,  as  the  plaintiff  could  have  no  right  of  possession  until 
after  the  expiration  of  the  third  voyage,  for  which  the  vessel 
was  chartered,  there  was  no  ground  for  saying  that  his  re- 
versionary interest  had  been  injured,  neither  could  he  be 
entitled  to  recover  in  an  action  of  trover.  In  Jaci^an  v. 
I^esked  (a)^  it  was  decided,  that  if  a  plaintiff  declare  as  a 
reversioner  for  an  injury  done  to  his  reversion,  he  must 
either  allege  or  state  an  injury  of  such  a  permanent  nature 
as  to  be  necessarily  injurious  to  his  reversion. 

(a)  1  Mau.  &  Selw.  234. 


Caistall. 


IN  THE  NINTH  AND  TBNTH  YEARS  OF  GEO.  IV.  5S9 

Mr.  Serjeant  Mereufeiker,  now  shewed  cause* — If  the         1829. 
anchors  and  cables  had  not  been  removed  bv  the  charter*      "    "     " 

■^  Ferodson 

ex9f  but  had  been  seized  and  sold  under  the  process  of  the  _  v. 
Admiralty  Court,  the  plaintiff  would  have  had  the  benefit 
of  their  value  upon  such  sale;  and  his  reversionary  interest 
expectttit  on  the  completion  of  the  three  voyages,  as  spe- 
cified in  the  charter-party,  was  injured  to  the  extent  of 
the  sum  which  he  would  have  been  entitled  to  receive,  in 
case  the  articles  removed  had  been  sold  with  the  ship. 
At  all  events,  the  plaintiff  had  a  sufficient  right  of  posses- 
sion to  entitle  him  to  recover  on  the  count  in  trover;  for  in 
Loesekman  v.  Maehin{a)f  the  hirer  of  a  piano-forte,  who 
sent  it  to  an  auctioneer  to  be  sold,  washeldto  be  guilty  of  a 
conversion,  and  also  the  auctioneer  who  refused  to  deliver  it 
up  unless  the  amount  of  certain  expenses  incurred  were 
previously  paid ;  and  Mr.  Justice  Abbott  (now  Lord  Tentet' 
den)  there  said:  "  The  general  rule  is,  that  if  a  man  buy 
goods,  or  take  them  on  pledge,  and  they  turn  out  to  be  the 
property  of  another,  the  owner  has  a  right  to  take  them  out 
of  the  hands  of  the  purchaser,  except,  indeed,  in  the  ease 
of  a  sale  in  market  overt.  With  that  exception,  it  is  incum- 
bent on  the  purchaser  to  see  that  the  vendee  has  a  good 
title.  And  I  am  of  opinion  that  if  goods  be  let  on  hire, 
although  the  person  who  hires  them  has  the  possession  of 
them,  for  the  special  purpose  for  which  they  are  lent,  yet, 
if  he  send  ihem  to  an  auctioneer  to  be  sold,  he  is  guilty  of 
a  conversion  of  the  goods;  and  that  if  the  auctioneer  after- 
wards reftise  to  deliver  them  to  the  owner,  unless  he  will 
pay  a  sum  of  money  which  he  claims,  he  is  also  guilty  of  a 
conversion.'*  Although  in  Qardom  v.  Harper  it  was  held, 
that,  where  goods,  leased  as  furniture  with  a  house,  were 
wrongfully  taken  in  execution  by  the  Sheriff,  the  landlord 
could  not  maintain  trover  against  the  ^Sheriff  pending  the 
lease,  as  he  had  no  right  of  possession,  yet  that  case  is  dis- 

(a)  2  Stark.  Rep.  311. 

M  M  2 
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1829.        tiDguishable  from  the  present,  as  there  the  tenant  was  in  the 

Ferguson      ^^^^^al  occupation  of  the  house,  and  in  possession  of  the  fur- 

V.  niture  under  an  agreement  made  between  him  and  the  land- 

Crist  ALL 

lord,  and  the  tenants'  right  of  possession  during  the  term 
could  not  be  divested  by  any  wrongful  act  of  the  landlord. 
But  here  the  charterers  removed  the  articles  in  question, . 
for  the  express  purpose  of  avoiding  the  Admiralty  pro- 
cess ;  and  if  they  had  been  sold  under  the  decree  of  that 
Court,  the  plaintiff  would  clearly  have  been  entitled  to  the 
benefit  of  such  sale. 

Mr.  Serjeant  Wilder  in  support  of  his  rule. — The  de- 
fendants, as  wharfingers,  were  merely  agents  for  the  char- 
terers ;  and  it  cannot  be  contended  for  a  moment  that  the 
anchors  and  cables  in  question  were  removed  from  the 
ship  to  their  premises  with  any  fraudulent  intent.  The 
charterers  had  clearly  a  right  to  them  until  the  third  voy* 
age  was.  completed^  and  as  the  defeipdants^rfsiceived  them  in 
the  usual  course,  and  the  phuntifF  4id  J^ot  elaim  theni  iffi^f 
the  sale,  the  defendants  were  not  guilty  of  a  conversioUf  as 
they  were  responsible  to  the  charterers,  by  whose  order 
and  on  whose  account  they  received  them. 

Lord  Chief  Justice  Best. — When  the  facts  of  this  case 
are  fully  considered,  I  thmk  there  can  be  no  doubt  but  that 
the  rule  for  entering  a  nonsuit  must  be  made  absolute ; 
and  although  I  was  much  embarrassed  at  the  trial,  by  the 
statement  and  proof  of  several  complicated  facts^  yet  I  was 
clearly  of  opinion  that  the  count  in  trover  could  not  be 
sustained,  and  I  still  entertam  the  same  opinion,  according 
to  the  principle  established  in  Gordon  v.  Harper.  Al- 
though it  was  stated  by  counsel,  in  Pain  v.  Whittakert 
that  that  case  had  been  over-ruled  atiVus  Prtus^  yet  Lord 
Chief  Justice  ^iio^^  said,  that  he  was  not  aware  that  at 
had  been,  and  that  it  was  cited  in  the  last  edition  of  Selr 
wyvia  NUi  Prius,  without  any  notice  that  it  had  been  over- 
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ruled ;  and  his  Lordship  further  said, ''  that  he  thought  him-         1829. 
self  bound  by  that  case ;  and  that  the  principle  on  which  it 
proceeded  was,  that  the  plaintiff  had  neither  the  possession  v 

or  right  of  possession  of  the  goods  at  the  time  they  were 
taken;  and  therefore  the  allegation^  that  'he  was  lawfully 
possessed/  was  not  supported  by  the  evidence."  So  here^ 
the  plaintiff  had  neither  the  possession  nor  right  of  posses- 
sion of  the  anchors  and  cables  at  the  time  they  were  removed 
from  the  vessel^  as  he  had  let  them  to  the  charterers  for  three 
voyages,  one  of  which  remained  to  be  performed.  But 
it  has  been  said,  that  as  they  were  detached  from  the 
ship,  and  removed  to  the  defendants'  wharf  by  the  char- 
tererSy  and  the  Jury  found  that  they  had  not  been  taken 
there  in  the  ordinary  course  of  trade,  the  right  of  posses- 
sion reverted  to  the  plaintiff,  so  as  to  entitle  him  to  main- 
tain trover,  on  the  authority  of  Loeschman  v.  Machin, 
Hiis  might  have  been  so,  if  the  removal  bad  been  wrong- 
fill,  as  in  that  case.  Ther^,  the  piano  was  merely  let  on 
hire,  at  a  certain  rate  per  month,  and,  therefore,  the  bor- 
rower bad  no  right  to  send  it  io  be  sold;  and  by  so  doing, 
he  became  a  wrong  doer,  as  he  had  only  the  possession  of 
it  for  the  special  purpose  for  which  it  was  lent.  Here, 
however,  although  the  Jury  found  that  the  anchors  and 
cables  were  not  removed  in  the  ordinary  course  of  busi- 
ness, yet,  as  they  were  taken  to  the  defendant's  wharf  by 
order  of  the  charterers,  it  is  but  fair  to  presume  that  they 
were  to  remain  there  for  the  use  of  the  ship,  and  that  they 
might  be  again  put  on  board  at  the  commencement  of  the 
third  or  last  voyage,  on  the  completion  of  which  the  plain- 
tiff could  only  be  entitled  to  them;  and  although  the 
Jury  found  that  they  were  removed  for  the  purpose  of 
avoiding  the  process  of  the  Admiralty  Court,  yet  the  plain- 
tiff did  not  demand  them  subsequently  io  the  sale  of  the 
ship;  if  he  had,  perhaps  an  action  of  trover  might  have 
been  maintainable ;  but  he  demanded  them  four  days  previ- 
ously to  the  sale,  when  the  charterers  might  have  required 
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1829.        them  for  the  use  of  the  ship.    As,  therefore,  the  defend* 
ants  had  received  the  anchors  and  cables  on  account  of  the 
charterers,  who  had  a  right  to  the  possession  of  diem  at 
the  time,  although  their  conduct,  as  far  as  regards  the  ow« 
net,  might  have  been  improper,  yet,  it  would  be  too  much 
to  say,  that  the  defendants  were  wrong  doers  in  detauiing 
the  articles  left  with  them  by  the  order  of  the  charterers, 
who  then  had  a  property  in,  or  control  over,  them,  and  more 
particularly,  as  the  true  owner  did  not  make  any  demand 
after  the  sale,  when  the  right  of  possession  could  alone  re- 
vest in  him.     But  it  has  been  said,  that  the  plaintiff  has 
sustained  an  injury  to  his  reversionary  interest,  expectant  on 
the  determination  of  the  term  granted  by  the  charter-party* 
If  the  Jury  had  found  that  the  anchors  and  cables  had  been 
injured,  there  might  have  been  some  ground  for  the  objec- 
tion ;  but  the  mere  removal,  and  their  remaining  on  the  de- 
fendants* wharf,  cannot  be  deemed  to  be  such  an  injury  to 
the  plaintiff  as  to  entitle  him  to  maintain  this  action ;  and  for 
any  thing  that  appeared  at  the  trial,  they  might  have  been  in 
as  good  a  state,  as  when  they  were  placed  on  the  wharf. 
The  plaintiff  may  still  demand  them,  and  if  the  defendants 
have  damaged  or  disposed  of  them,  he  has  a  right  to  bring 
his  action,  and  recover  their  value,  as  he  has  now  a  right 
of  possession,  as  the  charterers  cannot  prosecute  the  third 
or  last  voyage,  the  ship  having  been  sold  under  a  decree 
of  the  Admiralty  Court. 

Mr.  Justice  Burrough  (o). — There  was  no  evidence  of 
any  actual  conversion  by  the  defendants  a/ier  the  sale  of 
the  ship,  and  the  plaintiff  was  not  entitled  to  the  posses^ 
sion  of  the  articles  in  question  until  then;  and  as  the  de- 
mand was  made  previously ^  it  was  insufficient ;  and  conse- 
quently the  plaintiff  cannot  be  entitled  to  recover  on  the 
count  in  trover.     I  also  think,  that  the  defendants  cannot 

(«)  Mr.  Justice  Vark  was  absent,  on  account  of  indispoaittan. 
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be  liable  for  the  alleged  injury  to  the  plaintiff's  reversion;         1829. 
and  although  the  charterers  might  have  mascondueted  them-      "     '  ^^ 
selves  by  removing  the  anchors  and  cables  from  the  ves«      _    v. 
sel  in  the  first  instance,  yet  no  fraud  can  be  imputed  to  the 
defendants,  who  received  the  articles  by  the  order  of  the 
charterers,  who,  at  that  time,  had  the  right  of  possession 

Mr.  Justice  Gasblee. — It  is  quite  clear,  that  the  first  count 
of  the  declaration,  alleging  an  injury  to  the  plaintiff's  rever- 
sionary interest,  cannot  be  supported  by  the  facts  proved  at 
the  trial.   I  was  at  first  inclined  to  suppose  that  there  should 
be  a  new  trial,  but  I  now  agree  with  the  Court  in  thinking 
that  the  count  in  trover  cannot  be  sustained.    The  plaintiff 
had  no  right  to  commence  this  action  against  the  defendants, 
as  the  articles  in  question  were  not  removed  from  the  ship 
at  their  instance;  but  they  received  them  in  their  capacity 
as  wharfingers,  from  the  charterers,  who  at  that  time  had 
the  right  of  possession,  and  entire  control  over  them.   This 
case,  therefore,  differs  materially  from  that  of  Loeschman 
V.  Machin,  as  there,  the  hirer  sent  the  piano  to  the  auc- 
tioneer, for  an  improper  purpose,  viz,  to  sell ;  and  as  the 
latter  refused  to  deliver  it  up  upon  application  made  to 
him  for  that  purpose,  unless  the  owner  would  pay  a  sum 
of  money  which  the  auctioneer  claimed,  he  was  properly 
held  to  be  also  guilty  of  a  conversion.    Here,  however, 
when  the  anchors  and  cables  were  delivered  to  the  defend- 
ants as  wharfingers,  Messrs.  Fraser  ^  Living  had  the 
sole  control  over  them,  and  they  might  either  have  caused 
them  to  be  conveyed  to  their  own  premises,  or  any  where 
else  they  pleased ;  and  unless  the  plaintiff  had  shewn  that 
they  were  deposited  with  the  defendants  with  a  fraudulent 
view  to  his  interest,  their  right  to  retain  them  could  not  be 
disputed.    The  charterers*  right  of  possession  did  not  ter- 
minate till  the  sale  of  the  ship  in  the  Admiralty  Court;  and 
if  they  had  redeemed  the  ship,  which  they  might  have 
done  by  paying  the  holders  of  the  bottomry  bonds,  and 


4S4  CA8£S  IN  UILAHY  TERM, 

1939'        the  wages  of  the  crew,  they  imght  have  equipped  Ihe 

FfiRGusoif      ^^'  ^^^  ^^^^  ^^^  ^^  ^^'  ^^^  voyage,  according  to  the  tenns 
*•  of  the  charter-party.    So,  the  plaintiff  might  have  prevent- 

ed  the  sale,  or  purchased  the  ship  subject  to  the  Admbralty 
and  other  charges;  and  as  he  made  no  demand  after  the 
sale,  he  cannot  be  entitled  to  recover  in  thb  actbn,  as  he 
had  no  right  of  possession  of  the  articles  in  question  be- 
fore^ the  ship  was  sold. 

Rule  absolute  for  a  nonsuit. 


f^^^^.'  Abbey  and  Another  t?.  Lill. 

Jan.  24M. 


A  dtce  of  a  -1  HIS  was  an  action  brought  by  the  plaintiffs,  as  the  hold- 
fromtib^^f.  ^^^  of  a  bill  of  exchange,  dated  on  the  ISth  September, 
^h^\b^^  1824,. and  drawn  by  the  defendant  upon,  and  accepted  by 
mark  could  on-  one  WilKamSf  for  8/.  6s.  6rf.,  payable  to  the  defendant's 
be  gem^  by  ordcT  SIX  weeks  after  date,  and  indorsed  by  him  to  the  plain- 
«i^?f  P*"    tifls.    The  declaration  contained  a-  count  on  the  bill,  and 

lOQ  wno  im-  ' 

pratied  it  on  the  also  oounts  fi>r  goods  sold  and  delivered,  money  lent,  money 

letter;  on  which  ^  »    .         J  »  J 

the  Judge  who    paid,  money  had  and  received,  and  on  an  account  stated. 

Stoed  to?^it       Plea— the  general  issue. 

tiu  thearriTaiof      At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

a  derk  from  the  .  ' 

poflt-ofBce;  but   hoU,  at  the  adjourned  Sittings  after  the  last  TritUty  Term, 

as  it  wai  not  in-     ,         •    *.      ••        •      t  '     •■        •  •  i  /•    «      i  .n 

sbted  on,  and  the  defendant  s  hand-wnting,  as  drawer  of  the  bill,  was 
Sat^Ajport-**  proved,  and  a  letter  by  the  defendant  to  the  plaintiffs  was 
niarii  was  genu-  criven  in  evidence,  instead  of  direct  proof  of  notice  of  dis- 

inef  and  gave  ,  , 

their  Terdict  ac-  bonour  by  the  acceptor,  and  in  which  the  defendant  stated 

Comt  refuted  to  ^^^^^  ^^^  plaintiffs'  letter  of  the  first  instant  was  received,  and 

^iSti  ^  h  *^n  ^*^»  ^"  I'ep^y*  he  begged  to  acquaint  them  that  he  had  a 

been  waited  at  aum  of  money  to  reccivc  in  town,  which  would  become  due 

the  trial. — In  an 
action  to  recover 

3^  6f.  6d,  remaining  due  to  the  plaintiff  on  a  bill  of  exchange  for  8/.  6«.  Sd,,  which  Mil  was  given  to 
secure  the  balance  of  an  account  between  the  parties,  originally  amounting  to  more  than  400^: — 
Heldf  that  the  defendant  was  not  entitled  to  enter  a  suggestion  to  deprire  the  plaintiff  of  his  costs 
under  the  BotUm  Court  of  Conscience  act  (47  Geo,  3,  s.  2,  c  1),  as  the  15th  section  provides  that 
the  Commissioners  are  not  empowered  to  decide  on  any  debt,  for  any  sum,  being  the  balance  of  atx 
account  on  demand  originally  eiceeding  5/. 
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about  the  16th  instant,  and  that  he  would  request  a  friend         1829. 
to  appropriate  a  part  to  the  payment  of  the  bill.  This  letter 
was  dated,  ''  Basion,  5th  January,  1884,**  when  it  was 
contended  for  the  plaintifis,  that  it  was  a  mistake  of  the  de- 
fendant's in  dating  his  letter  18S4  instead  of  1825;  and  m 
order  to  shew  this,  the  post-mark  was  referred  to,  which 
appeared  to  be  January  7th,  1825,  the  bill  having  become 
due  on  the  30th  October,  1824.    No  evidence  was  offered 
of  the  contents  of  the  letter  of  the  1  st  January,  referred  to 
by  the  defendant  in  the  above  letter,  or  that  the  bill  in  ques- 
tion was  the  only  bill  between  the  parties ;  but  evidence  was 
given  of  other  dealings  having  taken  place  between  them. 
For  the  defendant,  it  was  insisted,  that  this  was  not 
sufficient  to  go  to  the  Jury  to  make  the  letter  receivable  in 
evidence,  that  the  post-mark  itself  was  not  clear,  and  that, 
at  all  events,  a  clerk  or  person  from  the  post-office  should 
have  been  caUed  to  prove  that  it  was  a  genuine  post-mark. 
On  this,  the  Lord  Chief  Justice  said,  that  if  there  were 
any  doubt  about  the  genuineness  of  the  post-mark,  he 
would  stop  the  cause,  and  send  for  a  clerk  from  the -post- 
office: — the  Jury,  however,  were  satisfied  that  the  post- 
mark was  genuine,  and  found  a  verdict  for  the  plaintiffs 
for  3L  6f  •  6cf.,  the  balance  remaining  due  from  the  defend- 
^  ant  to  the  plaintiffs  on  the  bill,  it  having  been  proved  that 
.  .the  acceptor  had  paid  5/.  on  account. 

Mr*  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside  and  a  nonsuit  enter- 
ed, or  that  the  defendant  might  be  at  liberty  to  enter  a  sug- 
gestion on  the  roll,  to  deprive  the  plaintiffs  of  their  costs, 
pursuant  to  the  41st  section  of  the  statute  47  Geo.  3,  sess, 
2,  c.  1 ,  {a),  {Boston  Court  of  Conscience  act) ;  and  in  support 
of  the  nonsuit,  he  submitted,  that  the  post-mark  had  been 

(a)  By  which  it  is  enacted,  that  in  the  said  Court  of  Requests,  shall 
if  any  action  or  suit  for  any  debt,  be  commenced  in  any  other  Court 
recoverable  by  virtue  of  this  act     whatsoever,  or  elsewhere  than  in 
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improperly  received  in  eTidence ;  and  he  relied  on  the  ease 
o(  Fleicher  ▼.  BraddyU  («),  where  it  was  held,  that  al- 
though the  date  upon  a  post-mark  on  a  letter  is  pfimA 
facie  evidence  that  the  letter  existed  at  the  time  of  that 
date,  still  that  it  should  be  proved  that  the  letter  bore  the 
genuine  post-mark  used  by  the  office,  whose  stamp  it  pur- 
ported to  bear  at  the  time.    And  with  a  view  to  enter  a  «ig- 
gestioni  he  produced  an  affidavit  of  the  defendant's  atto^ 
ney,  which  stated  that  this  action  was  brought  to  recover 
tiie  sum  of  3J.  6#.  GdL  on  a  bill  of  exchange,  together  wici 
interest  thereon,  and  of  which  the  defendant  was  the  draw- 
er; that  the  bill  was  aooepted  by  WiUiams  fer  8/.  6s.  6(L, 
and  that  he,  as  such  acceptor,  paid  the  plaintiffs  Bl.  in  part 
of  the  amount  of  such  bill,  previously  to  the  oommencement 
pf  this  action;  and  that  die  Jury  found  a  verdict  ibr  diem 
for  4/.  Os»  td.,  9iM.  3L  6t.  Gd.  the  sum  remaining  unpaid 
on  the  bill,  and  1S#.  8d.  for  interest  diereon:  and  that  die 
defendant,  prior  to,  and  at  the  time  of  the  commeDcemait 
of  this  action,  was  residing,  and  has  ever  since  resided  and 
•carried  on  business  as  a  retail  ^procer,  in  the  bcNrough  and 
parish  of  Boston^  in  the  county  of  Limcoln,  and  within  the 
jurisdiction  of  a  oertain  Court  of  Requests,  constitvtad  by 
a  certain  act  of  Parliament,  made  and  passed  in  the  47di 
year  of  the  reign  of  his  late  Majesty  King  Georg€  the  Std 
— intituled,  &c. 


Mr.  Seijeant  Jone$  now  shewed  cause. — . 


tbede- 


the  said  Court  of  Requests,  then, 
f^d  in  every  such  casei  the  plain- 
tlflf  or  plaintiffs  in  such  action  or 
suit  shall  not,  by  reason  of  a  ver- 
^ct  for  him,  her^  or  them,  or 
otherwise,  have  or  be  entitled  to 
any  costs  whatsoever;  and  if  the 
verdict  shall  be  given  for  the  de^ 
fendant  or  defendants  in  such  ac- 
tion or  suit,  iind  the  Judge  or 
iTudf^cs  before  whom    the   same 


shaU  be  tried  or  heard,  sfasUthisit 
fit  to  certify  that  such  debt  m^ 
to  have  been  recovered  in  the  saia 
Court  of  Requests,  then,  and  in 
every  such  case,  suofa  defendant  or 
defendants  shall  have  cosli,  ob4 
such  remedy  for  recovering  the 
same^  as  any  defendant  or  defend- 
ants may  have  for  his,  her,  or 
their  costs  in  any  cases  by  la*^* 
(«)  3  Stark,  Rep.  64. 
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lendant^s  lettofi  which  was  produced  in  evidenee,  dearly  re^  1829. 
fened  to  tbe  payment  of  the  bill  in  questioni  and  was  adnMS- 
aible,  as  it  was  merely  offered  in  lieu  of  direct  proof  of  no* 
tioe  of  dishonour  by  the  acceptor;  and  as  it  was  written  at 
the  commencement  of  a  year,  namely^  on  the  5th  Janmary^ 
ISSSy  the  d^endant  mistook  the  date  of  the  year,  which  is 
irequently  done  at  the  beginning  of  a  new  year.  The  de- 
fendant offered  no  evidence  of  any  other  bill  than  that  on 
which  die  action  was  brought;  and  the  mistake  in  the  date 
was  corrected  by  the  postomark,  which  the  Jury  pronounc- 
ed to  be  gemiine,  and  which,  as  they  were  in  tbe  habit  oi 
receiving  letters  by  the  post,  they  were  warranted  in  do» 
ing.  Though,  in  the  case  of  The  Kmg  v.  W^Usan  {m)^  m 
an  indictment  for  a  libel,  Lord  EUenbifro$tgh  held,  that 
tbe  production  of  a  libeUottB  letter  with  the  IMngiom  poetr 
mark,  was  not  premimptive  evidence  of  a  publication  in 
ll/BddleBea^  as  the  postnnark might  have  been  forged;  yet, 
there  the  letter  was  produced  in  a  criminaJl  prooeedii^ 
and  therefore  a  more  strict  proof  was  requisite.  But,  in 
the  case  of  The  Kii^  v.  Johmom  (6),  where  the  publisher 
of  a  public  register  having  received  an  anonymous  letter, 
tendering  certain  political  information  on  Iruk  affiurs,  and 
requiring  to  know  to  whom  his  letters  should  be  directed^ 
to  which  an  answer  was  returned  in  the  register;  after  which 
he  received  two  letters  in  the  same  hand^writing,  directed  as 
mentioned,  and  having  the  Iri»h  post*mark  on  tbe  envelopes ; 
which  two  letters  were  proved  to  be  in  the  hand-wrkiHg  of 
the  defendant,  tbe  previous  letter  having  been  destroyed: 
this  was  held  to  be  a  sufficient  ground  for  tbe  Court  to  have 
the  letters  read.  Although,  in  Fletcher  v.  BrmiyU^  the 
post-mistress  from  the  post-office  at  Lancaaier  was  examin- 
ed, in  order  to  prove  that  the  letter  bore  the  stamp  used 
by  the  post-office  at  W{dceJieldsXi\:ie  time  of  the  date;  yet, 
as  she  was  not  the  person  who  stamped  the  letter^  she  could 

.»  I  Camp.  215.  (/;)  7  li*wt,  65;  .S\  C  3  Smith,  94. 
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1829.        only  know  that  the  mark  was  genuine  by  its  general  appear- 
ance«  of  whicb^  persons  who  are  in  the  habit  of  receiving  let- 
ters by  the  post^  could  have  an  equal  opportunity  of  judg- 
ing ;  but  here,  the  question  does  not  arise,  as  the  Lord  Chief 
Justice  ofiered  to  stop  the  causes  and  send  for  a  clerk  from 
the  post-office,  if  the  Jury  should  have  any  doubt  that  the 
post-mark  was  not  genuine.     In  the  case  of  Arcangelo  v. 
Thompsim  {a\  was  a  policy  dated  iu  1797,  on  goods,  by  a 
ship  warranted  Danish,  at  and  from  Trieste  to  Hamburgh; 
and  the  policy  was  effected  in  the  name  of  S.  hety^  who 
was  averred  in  the  declaration  to  have  been  the  person 
residing  in  Qreat  Britain,  who  received  the  order  for  and 
effected  such  policy;  the  plaintiff's  counsel,  to  prove  the 
order,  gave  in  evidence  a  letter  from  him,  dated  at  Trieste^ 
addressed  to  Levy  in  LtmiSUm,  and  having  upon  it  the 
English  ship-letter  post-mark,  with  the  date  of  1797;  and 
Lord  EUenbarough  held,  after  argument,  that  this  was 
sufficient  evidence  of  the  receipt  of  the  order  by  Levy, 
before  the  effectmg  of  the  pdicy.    There,  no  witness  was 
required  to  be  called  to  prove  whether  the  post-mark  were 
genuine  or  not;  and  in  a  note  subjoined  to  that  case  by 
Mr.  Campbell,  he  observes,  that,  in  a  criminal  case,  the 
post-mark  upon  a  letter  does  not  seem  to  be  evidence  to 
prove  where  or  when  a  letter  was  put  into  the  post-office; 
and  he  refers  to  the  case  of  The  King  v.  Watson. 

Secondly,  as  to  entering  a  suggestion  on  the  roll,  the  learn- 
ed Serjeant  produced  an  affidavit  of  the  plaintiff's  attor- 
ney, which  stated,  that  the  action  was  brought  to  recover 
SI.  6s,  Sd.,  being  the  balance  of  an  account  due  from  the  de- 
fendant to  the  plaintiffs  for  goods  sold  and  delivered,  and  that 
that  sum  was  also  the  balance  due  upon  the  bill  of  exchai^ 
declared  on ;  and  that  at  the  time  the  bill  was  indorsed  by 
the  defendant  to  the  plauitifis,  he  resided  in  Zc^/ic^m;  and 
that  the  sum  of  8/.  6^.  6d.,  for  which  it  was  drawn,  formed 

(a)  2  Cainpb.  620. 
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part  of  an  account  current,  amounting  altogether  to  up-'  1829. 
wards  of  400/.  for  goods  sold  and  delivered  by  the  plain- 
tiffs to  the  defendant,  and  that  the  bill  was  given  to  secure ' 
that  balance ;  and  that,  by  the  15th  section  of  the  47th  Geo. : 
3,  it  is  enacted,  **  that  nothing  in  that  act  contained  shall* 
extend,  or  be  construed  to  extend,  so  as  to  enable  the  com- 
missioners  to  judge,  determine,  or  decide  on  any  debt,  for 
any  sum,  being  the  balance  of  an  account  on  demand,  origin^ 
ally  exceeding  S/.,**  and  he  submitted,  that  the  sum  for  which 
the  plaintifis  obtained  a  verdict,  fell  within  the  exception  in. 
that  section;  and  it  was  also  sworn,  that  neither  the  defend- 
ant nor  his  attorney  informed  the  plaintiffs  or  their  attorney 
of  the  above  act  of  Parliament,  until  a  few  days  previously  to 
the  trial  of  the  cause*  Although  the  14th  section  enacts, 
that  it  shall  be  lawful  for  the  Commissioners,  and  they  are 
thereby  enabled  to  decide  and  determine  all  disputes  and< 
differences  between  party  and  party  for  any  sum  not  exceed- 
ing 5k  in  all  actions  or  causes  of  debt,  whether  such  debt 
shall  arise  on  any  promissory  note  or  inland  bill  of  ex- 
change, and  in  all  cases  of  asiumpwt  and  intimul  comfu* 
iasset;  and  although,  by  the  18th  section,  it  is  enacted, 
that  it  shall  be  lawful  for  any  person  or  persons  (whether 
such  person  or  persons  shall  reside  within  the  jurisdiction 
of  the  said  Court  or  not,)  having  any  debt  or  debts  on  the 
balance  of  account,  or  otherwise  howsoever,  not  exceeding 
the  value  of  5L,  due  or  owing,  or  belonging  to  him,  her,  or 
them,  by  or  from  any  other  person  or  persons  whatsoever, 
inhabitiDg,  residing,  or  being  within  the  borough  or  parish 
of  Boston,  or  keeping  or  using  any  house,  warehouse, 
wharf,  quay,  lodging,  shop,  shed,  stall,  stand,  or  using  or 
frequenting  the  markets  there,  or  seeing  a  livelihood,  or 
in  any  way  trading  or  dealing  within  the  same,  to  apply  to 
the  clerk  of  the  court  for  the  time  being,  or  his  deputy, 
who  shall  immediately  make  out  and  deliver  to  one  of  the 
Serjeants  of  the  said  court  for  the  time  being,  a  summons 
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1829.  iR  writkig,  under  the  hand  of  the  said  cleik,  dkected  to 
sudi  debtor  or  debtors,  expressing  the  sum  demanded  of 
hisi^  her,  or  them,  and  stating  the  particufairs  of  such  de- 
mand or  cause  of  action,  together  with  the  name  of  the 
party  demanding  the  same,  and  requiring  hhn,  her,  or 
them,  to  appear  at  a  certain  time  and  plaee  to  be  aientioii- 
ed  in  audi  summons,  before  the  comnissioiiers  of  the  ssid 
oont,  to  answer  such  demands;  and  on  such  summoiu 
being  served,  and  proof  thereof  made,  the  comonssioDeis 
are  oiqxiwered  to  make  such  orders  and  decrees,  and 
pass  such  final  sentence  or  judgment,  and  award  such 
coats  of  suit^  as  to  them  shall  seem  moat  agreeable  to  equity 
and  good  conscience:" — yet  the  conunissioDars  have  ooly 
jurisdiction  to  determine  in  cases  not  expressly  prohibited 
by  the  act ;  and  the  16th  section  provides  that  they  shsM 
ilot  detenmne  the  right  to  any  debt,  for  any  sum  being  tlie 
balaaoe  of  an  account  on  demand,  oiiginaUy  exoeedisg  5L: 
and  in  M^CoUam  v.  Carr  (a),  this  C!ourt  would  not  sllew 
a  suggestion  to  be  entered  for  double  costs  under  tbe 
Middloia  Court  of  Conscjence  act,  (23  Geo.  %  e.  S3), 
where  the  original  debt,  being  above  forty  dullings,  hsd, 
by  a  balance  of  accounts,  been  reduced  below  diat  sum; 
and  Lofd  Chief  Justice  Eyre  thero  said  c  ''  The  action 
arises  on  a  contract,  part  of  which  has  been  satisfied  by 
9oney  on  account.  Is  there  any  case  where  the  idtimste 
balance  of  an  account  only  being  under  forty  MOiags, 
the  Court  has  allowed  a  suggestion?  I  should  pause  upon 
sudi  a  case,  since  llie  most  intricate  point  in  accounts  be» 
tween  merchant  and  merchant  might,  by  diis  means,  come 
to  be  deddjed  before  a  County  Court.  It  seems  to  me 
that  the  original  demand  ought  to  be  under  forty  shilling*- 

Mr.  Serjeant  WiUe,  in  sut^port  of  his  rule.— If  tbe  post- 

(a)  1  Bos.  &  Pol.  22a 
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mark  had  been  prored  to  have  been  genuine  by  some  per*         1829. 
son  who  was  eompetent  to  do  so,  it  would  have  been  suf- 
ficient ;  but  there  was  no  evidence  of  that  fact,  and  the  Court 
cannot  take  judicial  notice  of  an  official  seal,  or  even 
the  signature  of  a  person  in  office,  without  proof  of  its 
being  his  hand-writing.    In  Arcangelo  v.  Thompsomt  the 
letter  containing  the  order  corresponded  with  the  date  of 
the  poficy,  and  there  were  two  modes  of  shewing  that  it 
came  from  Trieste:  the  one,  by  proving  the  hand-writing 
of  the  party,  and  that  he  was  resident  there ;  or  that  it  bore 
the  regular  ship-letter  post-mark,  which  might  be  done  by 
the  postman  who  delivered  the  letter.     But  as  there  was 
no  mistake  in  the  date,  the  genuineness  of  the  post-mark 
was  not  questioned.    Here,  however^  the  date  in  the  letter 
did  not  oorresi>ond  with  the  post-mark,  and  the  Jury  could 
not  assume  it  to  be  genuine ;  it  should  have  been  proved 
to  be  BO  by  the  person  who  stamped  it,  who  is  in  the  na^ 
ture  of  a  public  officer,  and  specially  appointed  by  the 
post-office  for  the  purpose.     In  Fkteher  v.  BradyUy  a 
letter  was  proposed  to  be  read  in  evidence  in  order  to 
prove  an  act  of  bankruptcy,  and  as  it  was  dated  from 
Wai^kldf  the  post-mistress  at  Lancaster  was  examined 
to  prove  that  the  letter  bore  the  stamp  used  by  die  post* 
office  at  Wai^eUt  at  the  time  of  the  date;  and  she  was 
cidled,  as  she  was  taken  to  be  cognisant  of  such  marks. 
Although  the  rule,  that  the  rejection  of  evidence,  which  is 
foreign  to  points  in  issue,  applies  more  strongly  to  criminal 
prosecutions  tiksaa  to  civil  cases,  yet  that  cannot  apply  here; 
and  in  The  King  v.  WatsoHi  Loid  EUenborough  held 
that  the  post*mark  did  not  even  afford  primd  facie  evi- 
dence, to  prove  that  a  letter  had  been  put  into  the  post^ 
office,  as  the  mark  might  have  been  forged. 

But  supposing  that  the  letter  in  question  was  pn>pef4y  ve- 
eeived  in  evidence,  the  defendant  b  clearly  entitled  to  have  a 
^Buggestion  entered  on  tiie  roll,  under  the  Boston  act.    The 
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1829.  1 5th  section  is  ambiguous  in  its  termsj  and  seems  to  apply  to 
cases  where  the  title  to  land  is  brought  in  question;  but  the 
14th  is  expressly  in  point,  as  it  empowers  the  commission- 
ers Co  decide  and  determine  all  disputes  and  diflerences  be- 
tween party  and  party,  for  any  sum  not  exceeding  51.  m  all 
actbns  of  debt,  whether  such  debt  shall  arise  on  a  promis- 
sory note  or  inland  bill  of  exchange,  and  hi  aU  cases  ofas- 
sumpsU  and  insimul  eompuiasset.  Coupling,  therefore,  the 
14tli  and  18th  secticms  together,  there  can  be  no  doubt 
but  that  the  commissioners  were  empowered  to  decide  the 
debt  in  question,  as  the  latter  section  gives  them  fidl  juris- 
diction to  act  in  such  a  case. 

LordChief  Justice  Bbst*— Taking  all  tlie  fiicts  of  tbi^ 
case  together,  I  am  of  opinion,  that  the  verdict  ought  not 
to  be  disturbed.  The  Jury  were  satisfied  that  the  post- 
mark  on  the  letter  was  a  genuine  post-mark,  and  regaiaHy 
made  by  a  person  beloqging  to  the  post^fficse.  The  ques- 
tion then  is,  whether  it  is  necessary  to  prove  that  fact,  sod 
who  should  be  called  to  shew  it  t  Certainly,  not  the  post- 
master of  another  office,  for  he  could  have  no  more  know- 
lege  of  a  particular  post-mark,  than  an  ordinary  indifidr 
ual.  In  Fletcher  v.  Bradyll,  Mr.  Justice  Holroifd  was  of 
opinion,  that  the  post-mark  wasprimd/acie  evidence  at  the 
time  of  the  date,  but  the  post-mistress  at  Lancasler,  could 
not  positively  prove  that  the  letter  bore  the  stamp  used  by 
the  post-office  at  Wtdc^ld^  as  she  could  have  no  better 
knowledge  of  that  mark  than  another  person,  and  the  Jury 
might  have  been  in  the  habit  of  seeing  the  Wak^U^^ 
mark  more  frequently  than  the  woman  who  kept  the  office 
at  Lanciuier.  When,  therefore,  the  genuineness  of  ft 
post-mark  is  doubtful,  the  person  who  marked  the.  letter  .is 
the  best  witness  to  prove  it ;  and  the  knowledge  of  all  other 
persons  on  the  subject  is  equal:  but  we  ought  not  to  adopt 
the  doctrine  to  the  extent  contended  for,  as  it  would  be 
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necessary  to  call  witnesses  from  post-oflices  in  the  most  1^39. 
distant  parts  of  the  kingdom,  vis.  from  Cornwall  or  North- 
umberlandioLondon^  to  prove  the  post-mark  of  every  letter, 
the  date  of  which  might  be  disputed.  But  it  is  not  necessary 
to  decide  that  question  in  the  present  case,  as  I  was  wiHing 
to  stop  the  cause  until  a  clerk  from  the  post-oiBce  had  ar- 
rived ;  but  as  my  brother  WUde  did  not  require  it,  he  must 
be  taken  to  have  waived  his  objection ;  and  the  Jury  had 
no  doubt  but  that  the  post«mark  was  genuine. 

With  respect  to  entering  the  suggestion  under  the 
BoHan  act,  if  that  statute  had  been  confined  to  cases 
where  the  plaintiff  and  defendant  both  resided  at  Boa- 
Um,  I  should  be  inclined  to  give  it  full  effect ;  but  it  is 
a  great  hardship,  when  a  plaintiff's  cause  of  action  ori- 
ginally exceeds  5/.,  that  he  should  be  deprived  of  an 
appeal  to  the  superior  Courts:  and  we  ought  not  to  make 
Boston  a  place  of  f«fuge  for  debtors,  who  may  fly  from 
their  creditors  in  London,  when  the  debt  was  contraicted 
there.  By  the  18th  section,  although  the  defendant  might 
live  in  London,  yet  if  he  kept  a  shed  or  stall,  or  even  used 
or  frequented  the  markets  at  Boston,  he  would  fall  with- 
in the  meaniilg  of  the  statute.  Such  an  act  ought  to  re- 
ceive a  strict  construction ;  and  I  am  happy  to  say,  that 
this  case  does  not  come  within  it,  for  the  15th  section  takes 
it  completely  out  of  the  jurisdiction  of  the  commissioners, 
as  it  is  expressly  sworn,  that  the  action  was  brought  to  re- 
cover the  balance  of  an  account  originally  amounting  to  more 
than  400/.,  and  that  the  bill  in  question  was  given  to  secure 
that  balance.  The  14th  section  only  applies  to  bills  of  ex- 
change not  exceeding  5L,  and  here  the  bill  was  above  that 
amount,  but  was  reduced  by  part  payment  by  the  acceptor 
afterwards.  I  am,  therefore,  of  opinion  that  this  rule  must 
be  discharged,  particularly  as  the  Jury  had  no  doubt  but 
that  the  letter  written  by  the  defendant  referred  to  the  bill 
on  which' the  action  was  brought. 

VOL.  If.  N  N 
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1829.  Mr.  Justice  Gaselee  (a). — Under  the  particular  ckeum- 

stances  of  this  case,  I  am  of  opinion,  that  the  rule  for  set- 
ting aside  the  verdict  must  be  discharged ;  but  I  do  not 
wish  it  to  be  laid  down  as  a  general  rule,  that  a  postHoaark 
on  a  letter  must  be  taken  to  be  genuine,  unless  it  be  regu- 
larly proved  to  be  so.  Such  a  mark  is  not  often  disputed, 
and  in  a  case  of  absolute  necessity,  the  person  who. made 
it  might  be  called  to  prove  it;  and  perhaps  a  post-master  of 
another  office  might  be  competent  to  prove  the  post-mark 
to  be.  genuine,  as  was  done  in  Fletcher  v.  Braddyli:  but 
persons  in  London^  who  are.in  the  daily  habit  of  xeceiviDg 
letters  by  the  post,  are  equally  competent  to  say  whether 
a  post-mark  be  genuine  or  not,  as  the  master  of  an  office, 
distant  from  the  place  where  the  letter  was-actually  put  in, 
and  where  it  was  consequently  marked*  But  here,  the 
Lord  Chief  Justice  offered  to  send  to  the  post^ffice  £v  ^ 
person  who  was  competent  to.prove  whether  the  post^nark 
were  genuine  or  not;  but  as  it  was  not  insisted :oo,it must 
be  now  taken  as  if  the  objection  were  waived* 

With  respect  to  entering  a  suggestion  on  the  roll,  as  it 
is  sworn  that  the  bill  of  exchange  on  which  the  action  wis 
brought  was  originally  above  6/.  and  given  to  secure  the 
balance  of  an  account  amounting  at  one  time  to  moK  than 
400/.,  I  am  of  opinion  that  this  case  falls  expressly  within 
the  15th  sectionof  the  statute,  although  it  was  reduced  to 
32.  6«.  6c/,,  by  part  payment  at  the  timeof  action  brought 

Rule  discharged. 

(a)  Mr.  Justice  Parfc  was  ab-  Chambers,  but  had  previously  es- 
sent  on  account  of  indisposition,  pressed  his  concurrence  with  the 
and  Mr.  Justice  Btirrough  was  at     opinion  of  the  Lord  Chief  Justice. 
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1829. 

Elizabeth  Soulby  t?.  Pickpord  and  Others.  jm.27^L 

M  HIS  was  an  action  of  assumpsii.  The  first  count  of  The  plaintiff de- 
the  declaration  stated^  that  the  defendants  were  indebted  lumpHtTor^ork 
to  the  plaintiff  in  the  sura  of  50/.  for  work,  labour,  and  ma-  *"^  ***»*;"»  , 

^        *  ^  proved  the  Talue 

terials  found  and  provided  for  the  defendant  by  the  plain-  of  the  work 
tiff  and  her  servants.     The  second  count  was  on  a  qudn-  wholly  on  the 
turn  meruit,  and  to  these  were  added  the  common  money  ^^""*x^7e' 
counts.    The  defendants  pleaded  non  assumpserunt  except  fendant  prov- 
as  to  the  sum  of  11/.  11^.  and  a  tender  of  that  sum,  which  plaintiff  agreed 
they  .brought  into  Court,  and  which  the  plaintiff  took  out.  fo/a  ccrtein^''^ 
At  the  trial,  bqfore  Mr.  Justice  Park,  at  Guildhall,  at  the  »y™-  ThcpUin- 

,  '  '     ^  tiff'a  counsel 

Sittings  itfter  the  last  Term,  it  appeared  that  the  plaintiff  thenpropoted  to 

was  a  printer,  and,.by  the  pasticulars  of  demand,  she  sought  ^^  to  be  paid 

to  recover  S8/.  13^.  for  printing  and  ruling  certain  rate  ^orkSdnotex- 

books  for  the  defendants,  who  were  carriers  by  water,  and  <^cd.  ^  gi^en 

in  the  habit  of  conveying  large  quantities  of  goods  by  tity,  but  that  if 

oanal.    The  plaintiff  proved  the  work  done,  and  that  its  be^Jifae^^? 

value  exceeded  the  amount  sought  to  be  recovered  by  the  ^?8*y  i~"^'f^' 

®  ^  that  she  could 

particnlars,  and  also  the  delivery  of  the  books  to  the  de-  not  do  so,  as  she 
fiendants ;  and  her  counsel  relied  on  the  second  count  of  Hed  on  the  con- 
the  declaration. — IFor.the  defendants,  three  witnesses  prov-  I^^J^^^'^jf"' 
ed,  that  there  was  an  agreement  between  the  plaintiff  and  tiuit  it  should 

-_-_  •«  .1  •       e>       have  been  Stated 

the  defendants,  that  she  was  to  prmt  forty-eight  copies  for  by  her  counsel 
10/.  and  that  the  .plaintiff  consented  to  do  the  work  on  of  IheaucTtof 
those  terms,  as  she  expected  to  be  employed  by  them  in  ^^'  ^^y- 
future. — ^Tbe  plaintiff  then  proposed  to  call  witnesses  to 
prove,  that  she  was  to  be  paid  10/.  for  seventy-eight  pages; 
and  that  if  the  work  exceeded  that  number,  she  was  to  be 
paid  accordingly,  and  in  proportion  to  such  extra  length, 
but  the  learned  Judge  refused  to  allow  such  witnesses  to 
be  examined  to  set  up  such  contract,  or  contradict  what 
the  defendants'  witnesses  had  sworn ;  as  the  plaintiff  should 
have  relied  on  the  contract  in  the  first  instance,  and  not 
opened  iher  case  on  the  quantum  meruit  count,  by  which 

nn2 
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1829.         she  sought  to  recover  according  to  the  value  of  the  work 
done. 


SOULBY 
V, 
PiCIFORD. 


The  Jury  found  a  verdict  for  the  defendants* 

Mr.  Serjeant  Jones  now  applied  for  a  rule  nisi^  that  tb» 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  and 
submitted,  that  the  plaintiff  was  entitled  to  call  witnesses 
to  contradict  those  of  the  defendants,  as  they  could  not 
set  up  a  contract  in  denial  of  the  work  proved  to  hare 
been  done  by  the  plaintiff,  the  value  of  which  she  was 
clearly  entitled  to  recover  under  the  common  counts  of  the 
declaration;  and  though  the  defendants  might  shew  aeon- 
tract  or  agreement  between  them  and  the  plaintiff,  still  the 
latter  ought  not  to  have  been  excluded  from  giving  evi- 
dence in  reply,  and  shewing  that  the  work  was  to  be  done 
on  certain  specified  terms,  and  that  if  it  exceeded  a  certain 
number  of  pages  she  was  to  be  paid  accordingly*  In  P^^ 
son  V.  Lee  (a),  in  an  action  on  a  policy  of  insurance!  with 
a  count  for  money  had  and  received,  tlie  defendant  paid  no 
money  into  Court,  but  established  as  k  defence  that  the  ri«k 
never  commenced;  and  it  was  held,  that  the  plaintiff  was 
entitled  to  a  verdict  for  the  premium,  although  no  dcmaaa 
of  premium  was  made  by  his  counsel  in  opening  the  esse; 
and  Mr.  Justice  Chambre  there  said  (*):  **  In  practice, 
great  indulgence  is  allowed  to  the  counsel  in  cases  of  this 
sort.  Some  inconvenience  may  perhaps  arise,  from  not 
stating  the  whole  case  to  the  Jury  in  the  opening?  hut 
justice  is  often  better  obtained  by  not  holding  the  counsel 
too  strictly  to  the  statement  in  the  opening:"  and  in  JW*''" 
rdy  V.  Butler  {c),  Lord  Kenton  was  of  opinion^  that  al- 
though the  plaintiff*s  counsel  in  his  opening  might  ha'rs  on- 
ly claimed  the  balance  of  a  settled  account,  stilly  thatif  he 
failed  to  prove  it,  he  was  not  thereby  precluded  f«»  8^"^ 

C«)  2  Bos.  k  Pal.  330.         (i)  Id.  333.        (c)  3  Etp.  Bep-  ^^' 
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into  evidence  to  charge  (be  defendant  with  money  had  and  1829. 
received  to  the  plaintiff*s  use.  Although  in  Stanie  v.  ^soulby' 
Prickei  (a),  where,  in  an  action  for  assault  and  battery,  the  „  ^- 
declaration  contained  but  one  count,  and  the  plaintiflTs 
counsel,  having  given  evidence  of  a  particular  assault,  wish- 
ed to  waive  it  and  proceed  to  prove  another  and  differ- 
«nt  assault ;  Lord  Eltenborough  would  not  allow  it  to  be 
t]one»  as  the  plaintiff  might  select  a  number  of  assaults 
and  rely  upon  the  best.  So,  in  Paier^on  v.  Zachariah  (Jb)^ 
where  the  plaintiff  opened  his  case  on  a  bill  of  exchange, 
and  having  failed  in  proving  it,  proposed  to  go  into  a  new 
case  of  money  lent  to  the  defendant;  Lord  EUenborough 
said,  that  he  would  not  admit  the  plaintiff's  counsel  to  pro- 
)ceed  upon  another  ground ;  yet  here,  the  plaintiff  sought  to 
recover  the  value  of  the  work  done;  and  the  cause  of  action, 
as  well  as  the  sum  claimed,  was,  according  to  the  terms  of 
the  contract  she  sought  to  establish,  identically  the  same; 
and  having  proved  die  value  of  the  work  done,  in  the  first 
instance,  although  the  defendants  attempted  to  set  up  a 
contract,  she  had  a  right  to  repudiate  or  contradict  it,  and 
«hew,  in  reply,  that  it  was  not  the  entire  contract;  and  that 
abe  was  not  to  be  limited  by  it,  but  that  she  was  to  be  paid 
aooording  to  a  given  rate,  if  the  work  exceeded  a  certain 
munber  of  pages,  which  would  correspond  with  her  ori- 
fpasaeX  demand,  and  which  she  was  entitled  to  recover  un- 
4ter  the  general  counts  of  the  declaration. 

Lord  Chief  Justice  Best. — This  was  an  action  for  work 
and  labour,  and  the  plaintiff's  counsel  at  Nisi  Prius  open- 
ed her  case,  as  if  there  had  been  no  contract  or  agreement 
between  her  and  the  defendants,  but  that  she  was  entitled 
to  recover  according  to  the  value  of  the  work  done.  If 
there  were  a  contract,  it  would  be  inconsistent  with  justice 

die  usual  course  were  not  pursued,  viz.  to  prove  the  con- 

(a>  1  Camp.  473.  {by  1  Stark.  Rep.  72. 
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1829         tract  at  the  outset,  or  on  the  opening  of  the  plamttflf'soase. 
souLBY^      "^^^  defendants  proved,  by  three  witnesseB,  that  the  plain- 
»-  tiff  undertook  to  print  forty-eiirht  copies  for  10/^    The 

plaintiff's  coiunsel  might  have  cross-examined  those  wit- 
nesses, or  shewn  that  they  were  not  worthy  of  oredit:  but 
instead  of  that,  he  proposed  to  abandon  the  first  cause  or 
ground  of  action,  and  present  another,  founded  on  a  differ- 
ent contract  from  that  proved  by  the  defendantfi^    I  am  of 
opinion  that  this  ought  not  to  be  allowed,  either  o&  the 
principle  of  cohfenience,  or  of  justice;  fot  the  plaintiff  must 
have  known  that  such  a  contract  existed,  and  that  it  was 
inconsistent  with  the  general  counts  of  the  declaration  mi 
which  she  rested  her  case.     In  SiaMe  t.  Prickei,  Lord 
EllcnboroUgh  very  properly  ruled,  that  a  plaintiff,  ftfi^r 
proving  one  assault^  cannot  waive  it  and  offi^r  evidenee  to 
prove  another;  and  his  Lordship  there  said,  that  the  plain- 
tiff must  shape  his  case  in'  the  most  favourable  manner  he 
could  from  the  first.     The  case  of  Pem^n  v.  Lee  is  dis- 
tinguishable from  the  present j  as  there  the  plaintiff  wa^ 
entitled  to  a  verdict  for  the  return  of  premifun  as  a  opms- 
quence  of  law^  as  his  right  to  it  arose,  although  the  poller 
Might  never  attiieh ;  and  it  was  therefore  hdd  that  ke 
w^as  entitled  to  a  verdict  for  the  return  of  pretntiiaif  wfaoi 
the  defehce  set  up  imported  that  the  risk  had  never 
commenced.     So,  in  Murray  v.  Butler^  the  counsel^  iti  his 
opening  for  the  plaintiff,  said,  that  the  action  was  brdugbt 
to  recover  the  balance  of  a  settled  account,  which  the  de- 
fendant had  admitted;  and  although  he  failed  in  proving 
such  a  count,  he  was  not  precluded  from  charging  the 
defendant  with  money  belonging  to  the  plaintiff,  which  had 
come  to  his  hands;  because  the  proof  of  the  latter  i^^^ 

• 

consistent  with  the  former  demand ;  and  there  was  no  m^ 
consistency  between  the  case  as  opened^  and  that  at- 
tempted to  be  proved.  The  plaintiff,  in  his  replicatioii  or 
subsequent  pleadings,  is  bound  to  confine  himself  to  the 
facts  already  stated  on  the  record ;  and,  if  he  do  not,  it  i^ 


Mr.  Justice  Ga8slbb.*t^I  am  of  the  same  opioion*  This 
case  differs  from  that  of  Murray  v.  Butter,  as  there  the 
declaration  contained  counts  for  money  had  and  receiv- 
ed,  and  on  an  account  stated:  and  although  the  plaintiff 
ftiled  in  proving'  a  settled  accounti  he  might  certainly  ad- 
duce evidence  to  charge  the  defendant  with  money  belong- 
ing to  the  plaintiff,  which  had  come  to  his  hands,  and  which 
was  recoverable  under  the  count  for  money  had  and  re- 
ceived. 

Rule  refused. 

(a)  Mr.  Justice  Park  was  absent. 
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a  departure*    I  am  therefore  of  opinion,  that,  as  the  plain-         1829. 
tiffin  the  first  instance  souffht  to  recover  according  to  the      ^     ""^ 

®  ^  SOOL»Y 

value  of  the  work  done,  and  concealed  the  contract,  she  v. 

oonld  not  afterwards  resort  to  it,  or  be  allowed  to  impeach 
that  proved  by  the  defendants. 

•  Ikb.  Justice  Buerouqh  (a). — If  there  were  any  special 
ooAtract  or  agreement  between  the  parties  for  printing  the 
bocJts  in  question,  the  plaintiff  should  have  relied  on  it, 
and  lier  counsel  should  have  stated  it  in  the  outset,  and 
net  opened  the  case  on  the  gU0nium  metmit  count.  The 
plaintiff's  attorney  must  have  known  that  there  was  a  spe- 
cific contract  between  her  and  the  defendants,  and  he 
ought  not  to  have  concealed  it  from  his  counsel,  who  was 
tiiereby  evidently  misled. 
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Wednadav,       DiLLON  and  Others,  Assignees  of  Hennell,  a  Bank* 
''^''-  ^®'^  rupt,  r.  Edwards  and  Another. 

The  Btaiute  3      XhIS  was  an  action  of  trover,  brought  by  the  plaintiffi»  i«- 

\MCOm    '}   C*    Oify    %m 

1,  enaet8,"That  signeesof  Fr^d<&ric££C!?fiji«//j  a  bankrupt,  against  the  defend- 

of  attorney  to  antSj  GcoTge  Nigel  Edwards^  ^Bq.,  sheriff  of  .Bnj^^^*'^* 

menH  Jwy  *"^^  James  Seomer,  a  creditor  claiming  under  a  judgnwot 

)>er8onai  action,  and  execution  against  the  goods  of  HeimeU,  and  in  whkh 

shall,  within  i   .     .«.  i  , 

twenty-one  the  plaiotiffs  sought  to  xecover  from  the  defendants  toe 

ex^utionVf  ^  ^^<i^  ^^  Si&L  14«.  4c/.,  being  the  amount  of  a  ler;  wide 

of*^attoJ^°*be  ^^^^^  *  ^^^^  ^^  .^•'  /<3WMW,  sued  out  by  the  defendant 

filed,  together  SeamcTt  Rud  levied  by  the  sheriff,  upon  the  goods  o£HeH- 

yito(  the  time  neU,  the  bankrupt,  before  the  commission  issued  under 

ti^r^!^  which  the  plaintiffs  were  chosea  assignees.     The  cause 

the  clerk  of  the  csm^  oxi  foT  trial  before  Mr.  Justice  Pari^  at  WetHmtter^ 

docquets  in  the  •      <•  i 

Court  of  King's  at  the  fittings  after  the  last  Hilary  Term;  whea  the  ml* 

thHcwnd  "ec-  '<>wiog  factd  being  proved,  the  learned  Judge^  with  tbc 

"*ThaTif 'it  ^'^^^"^  <>f  ^^^  respeistive  parties,  directed  that  they  should 

any  time  aftei  be  turned  into  a  special  case  for  the  opinion  of  the  Court; 

oftwenty'one  ^nd  the  Jury  found  a  verdict  for  the  plaintUA,  damtges 

?hTex"'u\ion"f  •^*^-  >*'•  "*^'  «»**>i^<^'  *«  ^^^  ^Pi»i<>«- 

such  warrant,  a      Xhc  comn^ission  was  issucd  on  tlie  9th  Augmt^  1 827,  and 

commission  of  .  »  ^  .      ^        ^ 

bankrupt  shall  the  plauitifu  Were  chosen  assignees  on  the  £4th  A^gt^ 
K^n^wSo*  following.    The  bankrupt  flejweff  carried  on  the  busiest 

th!?n^andiniuch  ^^  ^  ^^^  draper  at  Potion,  in  Bet^ardskire,*  and  on  the 

case, nniess such  37 tb  Aprils  1827,  a  warrant  of  attorney,  under  which  the 

^my  Shan  ^id  James  Seamer  claimed,  was  filed  at.  the  warrant  of 

M^f^s^^  attorney  office ;  which  warrant  of  attorney  was  in  the  u3UiJ 

within  the  said  form,  authorising  two  attornies  therein  named  to  appear  for 

twenty-one 
days  from  the 
execution  there- 

of,  such  warrant  of  attorney,  and  the  judgment  add  eaieeution  thtreon,  shall  be  deemed  ftn^u*"*^ 
and  void  against  the  assignees.  An  affldavit  made  by  the  attesting  witness  to  the  wan^nt  of  sttor- 
ney,  and  filed  with  it«  merely  stating  its  date,  and  that  he  saw  the  party  execute  It,  without  spe- 
cifying the  day  on  which  it  was  executeil: — Held,  to  be  insftfkient,  and  tliat  the  ahenffwbe  tM» 
seized  and  sold  goods  under  a  writ  i&sued  at  the  instance  of  a  judgment  creditor  on  a  judgment 
entered  up  on  the  warrant  of  attorney,  wm  liable  to  tlie  assigmees  of  the  party  mbose  g#o^  ^^ 
seixed,  in  an  action  of  trover,  a  commission  of  banlcrupt  having  been  issued  against  bun  after  tne 
seizure,  but  before  the  talc. 
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HenneU  as  of  Hilary  term  then  last,  Easier  term  then  next,  iS29. 
or  any  other  subsequent  term,  and  receive  a  declaration  for  D,i,,.oif 
him  in  an  action  of  debt  for  600/.  for  money  lent  and  ad  vane-  «• 

ed  to  him  by  Jame.  Seamer;  and  the  warrant  purported  to  '''"'*"* 
have  been  dated,  signed,  sealed  and  delivered  by  Hennell on 
the  2Bthjiprilf  1827;  and,  by  a  memorandum  thereunder 
written,  it  was  expressed — that  the  before*written  warrant 
of  attorney  was  given  and  executed  by  HenneU  for  securing 
to  Seamer  the  sum  qf  three  hundred  pounds^  with  interest 
from  the  day  of  the  date  thereof,  and  was  signed  by  HenneU 
on  the  said  25th  jipril,  and  duly  attested.  With  the  above 
warrant  of  attorney,  and  at  the  time  of  filing  thereof,  viz,  on 
the  said  S7th  Aprils  1827,  the  following  affidavit  was  also 
filed:- 

"  In  the  King's  Benehr-^Robert  Haynes^  of  Potion,  in 
the  county  of  Bedford,  clerk  to  George  King,  of  the  same 
place,  attorney  at  law,  maketh  oath  and  saith,  that  he  was 
pretent  and  did  see  a  certain  warrant  of  attorney  (a  true 
copy  whereof  is  hereunto  annexed),  bearing  date  the  25th 
April,  1827,  duly  signed,  sealed,  and  delivered  by  the  said 
Frederick  HenneU  in  the  said  warrant  of  attoi^ney  named; 
and  as  and  for  his  act  and  deed  delivered ;  and  that  the 
name  set  and  subscribed  thereto  is  of  the  proper  hand-writ- 
11^  of  the  said  Frederick  HenneU;  and  that  the  name  *  Ro^ 
beri  Haynes '  thereunto  also  set  and  subscribed,  is  of  the 
proper  hand-writing  of  him,  this  deponent,  Robert  Haynes. 

"  Sworn  at  Biggleswade,  this  26th  April,  1827,  before 
me,  Robert  lAndseU,  a  commissioner  of  the  Court  of  JKn^*« 
Bench  at  Westminster  J^ 

On  the  M'th  July,  1827,  judgment  by  nil  dicit  was  enter- 
ed up  upon  the  said  warrant  of  attorney ;  and  on  the  same 
day  the  defendant  Seamer  sued  out  a  writ  of  execution 
from  the  Court  of  JiTffi^VJB^c^,  indorsed  to  levy  the  sum  of 
907/.  10^.  9c/.  besides  sheriff's  poundage,  &c.;  and  the  de- 
fendant Edwards,  as  sheriff,  and  to  whom  the  writ  was  di- 
rected, levied  thereunder  the  sum  of  307/.  10«.  9c/.  upon 
the  goods  of  the  bankrupt  HenneU;  which  goods  the  de- 
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ftndaot  BduHtrds  had  in-  his  possession  undisposed  of  at 
die  tisM  of  and  after  the  issaing  of  the  oonmission  agiiait 
Hamellt  and  also  on  die  SSkid  of  Sejjdembcr^  1827;  and 
thaty  previottsly  to  the  commeiiceiiieot  of  this  aeti<m»  a  de» 
aand  was  duly  made  upon  each  of  tlie  defendants  by  the 
pfaunfeiflb  for  the  delivery  to  them  of  the  goods  so  seined  nd 
cndt^xmed  of  as  aforesaid  under  the  said  last-mentioaed 
judgment  and  writ  of  execution;  but  the  same  were  re- 
liised  to  be  given  op  by  the  defendants  to  the  piaiolifli, 
tad  were  afberwarda  sold  by  the  sheriff  under  the  levy. 

;On  the  part  of  the  plaintiffi,  it  was  contended,^— JFIn^i 
that  the  warrant  of  attorney  and  affidavit  of  the  execu- 
tion thereof  were  not  conformable  with   the   directions 
of  the  statute  3  Geo.  4,  c.  39,  inasmuch  as  the  dme  of 
the  signing,  sealing,  and  delivering  of  the  said  warrant  of 
attorney  was  not  set  forth  in  the  affidavit  filed  upon  the 
filing  of  the  same,  and  that  such  warrant  of  attorney  was 
therefore  not  available  against  the  tide  of  the  plairittfe  as 
afldgnees  of  the  bankrupt  HenneU;—BMkd  Secondhfj  that 
the  execution  in  question  was  invalid  under  the  108th  sec- 
tion of  the  statute  6  Geo.  4,  c.  1&    The  defendants,  on  the 
contrary,  contended,  that  the  provisions  of  the  waivant  of 
attorney  act  were  properly  and  substantially  complied  with, 
and  that  the  1 08th  section  of  the  6  Geo.  4,  c.  16,  did  not 
apply  to  the  execution  in  questicm. 

If  the  Court  should  be  of  opinion  that  the  verdict  ought 
to  stand  for  the  plaintiffs,  it  was  to  be  entered  for  the  sum 
of  342/.  1  ^8.  id.  with  costs ;  but  if  they  should  be  of  a  con- 
trary opinion,  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument,  when — 

Mr.  Serjeant  Wilde,  for  the  plaintiffs,  relied  on  the  case 
of  NoOey  v.  Buck  (a)  as  the  latest  judicial  decision  on  the 
Gonstniction  of  the  108th  section  of  the  statute  6  Geo.  4, 
c:  16;  the  principles  of  which,  he  submitted,  not  only  ap- 

(a)  2  Mm.  &  RyL  68;  S.  C.  8  Bara.  &  Crcu.  160. 


J 
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plied  ta  the  present,  but  were  deciBive  to  shew  thai  the 
eKeciitioD  was  mvaHd;  and  he  also  referred  to  Wffmerv* 
KenMe  {a\  and  Taylor  v.  Taylor  {b),  where  that  dause 
ef  the  act  had  come  under  the  considaration  of  the 
Court  {e),  [But,  as  the  judgment  of  the  Court  waa  coofin* 
ed  to  the  first  point,  viz.  as  to  the  talidiiy  of  the  warrant  of 
attorney,  it  is  unnecessary  to  report  the  ailment  on  the 
•econd].  The  letoned  8et}eant  then  submktedi  that  the 
affidavit  filed  with  the  if  arrant  of  attorney,  waa  not  sufficient 
or  omfbrmable  to  the  previ^ns*  of  the  statute  3  Oeo,  4^,  c* 
80,  88.  1,2  (rf),  as  it  did  not  specify  or  set  forth  the  time 


18S9. 


(a)  6  Bahi.  &  Cre«8.  479. 

(&)  S  Pow.  &  RyK  IM)  &  C.  5 
Barn.  &  Cress.  392. 

(c)  See  also  Higgins  v.  M^Adum, 
&  YooDge  &  Jervis,  1. 

(fO  The  first  section,  afUr  recit- 
ing that  li^tice  was  frequently 
done  to  creditars  by  secret  war- 
rants  of  attorney  to  confess  judg- 
ments for  secoiing  the  payment 
of  money,  wliereby  persons  in  a 
stale  of  iasolf  eney  were  enabled 
to  keep  up  the  appearance  of  be- 
ing in  good  circumstances;  and 
the  persons  holding  such  warrants 
ef  attorney  had  the  power  of  tak< 
iag  the  property  of  such  insQl- 
yeots  in  execution  at  any  time,  to 
the  exclusion  of  the  rest  of  their 
creditors,  and  for  remedy  there- 
of, enacts,  "  That,  if  the  holder 
thereof  shall  dunk  fit,  every  war- 
rant of  attorney  to  confess  judg- 
ment in  any  personal  action,  or  a 
true  copy  thereof,  and  of  the  at- 
tefctaition  thereof,  and  the  defeas- 
«ice  and  indorsements  thereon, 
in  case  such  warrant  of  attorney 
shall  be  given  to  confess  judg- 
ment in  the  Court  of  Kmg*s  Bench 
at  Wettmitttlerf  or  such  a  true 


copy  thereof  a^  aforesaid,  in  ease 
anch  warrant  of  atteraey  shall  be 
given  to  confess  juc|g9tentin  any 
other  Court,  shall,  within  twenty- 
one  days  after  the  execution  of 
such  warrant  of  attorney,  be  ftled, 
tageihir  wUk  an  i^gidaiHi  of  the 
titite  qf  the  exeaUion  thereof  with 
the  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of 
K%n^9  Bentk/* 

The  second  section  enaata» 
"  That,  if  at  any  time  after  the 
expiration  of  twejity-one  days  next 
after  the  execution  of  such  war- 
rant of  attorney,  a  comxnisuonof 
bankrspt  shall  be  issued  ag^nst 
the  person  who  shall  have  given 
such  warrant  of  attorney,  under 
which  he  shall  be  declared  a  bank- 
rupt, then  and  in  such  oase,  un- 
less such  warrant  of  attoaey,  or 
a  copy  thereof,  shall  have  been 
Jlled  as  aforcMaid,  within  the  said 
space  of  twenty-one  days  from  the 
esecnUon  thereof,  or  unless  judge- 
ment shall  hare  been  signed,  er 
execution  issued  on  such  warrant 
of  attorney  Within  the  same  pe- 
riod, such  warrant  of  attorney,  and 
the  judgment  and  execution  there- 


£dwaiidii. 
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^829.        of  the  execution  of  the  warrant  of  attorney.     The  time 
DiLLOPi        when  that  instrument  was  taken  and  executed  is  the  ma- 
V,  terial  thing  to  be  looked  at,  and  not  the  day  it  was  filed. 

If  noty  a  blank  might  be  left  for  the  date,  which  might  be 
filled  up  after  the  expiration  of  twenty-one  days,  or  even 
on  the  day  of  filing,  which  would  have  all  the  mischief  the 
Legislature  intended  to  prevent.    Although  the  warrant 
of  attorney  is  dated  on  the  S5th  April,  the  aflidavit  is 
silent  as  to  the  day  of  its  execution;  and,  in  Hurst  v.  Jen* 
nings  (a),  where  a  deed,  by  virtue  of  which  a  judgment 
was  entered  up,  was  a  contrivance  to  defeat  the  provisions 
of  the  statute  3  Geo.  4,  and  not  having  been  £Ied  with  the 
proper  officer  within  twenty-one  days  after  its  execution; 
and  judgment  not  having  been  entered  up  within  that 
period,  as  required  by  the  statute,  the  Court,  on  an  appli- 
cation by  the  assignees  of  the  obligor  who  had  become 
bankrupt,  ordered  an  execution  issued  on  the  judgment 
to  be  withdrawn,  as  the  deed  was  fraudulent  and  void  as 
against  the  other  creditors.     The  rights  and  liabflities  of 
the  parties  giving  and  receiving  a  warrant  of  attorney  attach 
at  the  time  of  its  execution;  and  it  is  not  for  the  Court  to 
inquire  into  or  investigate  that  fact,  as  it  is  the  duty  of 
the  holder  of  the  instrument  to  file  an  affidavit  of  the  time 
of  execution  on  the  day  the  warrant  itself  is  filed.    Al- 
though it  may  be  said,  that  the  sheriff  is  not  liable  to  be 
charged  in  this  action,  yet  he  should  either  have  applied 
to  the  Court  for  an  indemnity,  or  inquired  into  the  nature 
of  the  claim  of  the  execution  creditor,  before  he  proceeded 
to  a  sale;  and  as  the  goods  were  not  disposed  of  at  the 
time  of  the  demand  made  on  him  by  the  plaintiffs,  he  id 
equally  liable  with  the  other  defendant,  as  the  assignees 

on,  shall  be  deemed  fraudulent  mpt  at  lar^,  all  and  every  ^ 

and  void  aipdast  the  assignees  un-  moiuei  levied  or  efieets  seised  ui^ 

der  6Qch  commission,  and  such  der  and  by  virtue  of  sack  jwf'' 

assignees  shall  be  entitled  to  re-  meat  and  execution." 
cover  back,  and  receive,  for  the         (a)  6  Bam.  &  Cress.  650;  S.  C* 

use  of  the  creditors  of  such  bank-  8  Dow.  &  R>  1.  424. 


,-^ 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  &5!i 


have  been  deprived  of  their  right  by  his  wrongful  act  and        1S29. 
conversion  of  the  property  of  the  bankrupt.  Dilloh 


Mr*  Serjeant  Toddy,  conird,  after  premising,  that,  un* 
der  the  circumstances^  trover  could  not  be  maintained,  but 
that  the  plaintiff's  remedy  was  by  an  action  for  money 
had  and  received^  contended,  that  the  affidavit  filed  with 
the  warrant  of  attorney  was  in  strictness  a  sufficient 
compliance  with  the  directions  of  the  statute  3  Geo,  4, 
c,  39.  It  was  found  as  a  fact  at  the  trial,  and  is  so 
stated  in  the  case,  that  the  warrant  of  attorney  was  filed 
op  the  ^tb  April,  and  that  an  affidavit  was  also  filed  on 
that  day,  in  which  the  attesting  witness  swore  that  the 
warrant  of  attorney,  dated  on  the  S5th  April,  was  duly 
executed  by  HennelL  It  must,  therefore,  be  assumedf 
either  that  it  was  executed  t>n  the  day  on  which  it  is 
dated,  or  on  the  following  day ;  and  if  it  were  executed  at 
any  timc^  between  the  day  of  its  date  and  the  time  of  filing, 
U  would  be  sqfficient  to  satisfy  the  terms  of  the  statute. 
But  the  plajntiiEs'  rights,  cannot  be  prejudiced,  even  sup* 
posing  the  affidavit  be  deemed  to  be  insufficient,  as  twenty- 
one  days  had  not  elapsed  between  the  time  of  the  date 
aiid  filing  of  the  warrant  of  attorney,  and  judgment  and 
exacutipn  was  entered  up  and  sued  out  on  the  14th  Julp, 
and  the  commission  was  not  issued  until  the  9th  August 
following^ 

Lord  Chief  Justice  Best. — Two  points  have  been  raised 
ia  thU  cascj  the  one,  as  to  the  construction  to  be  put. 
on  the  statute  3.  Geo.  4,  c.  39,  and  the  other  on  the  6 
GeQ,^  4^n.  16,  s.  108.  It  is  qiwte  unnecessary  to  consider 
the  latter  question,  as  I  am  clearly  of  opinion  that  the 
plaintiffs  are  entitled  to  retain  their  verdict,  as  the  affida- 
vit of  the  attesting  witness  to  the.  wacraBt.of  att^mieyf  and. 
filed  at  the  time  of  filing  that  instrument,  was  not  conform" 
able  to  the  directions  of  the  statute  3  Geo.  4.    The  only 


Edwards. 


Edwaam. 
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1629.        diffieoky  I  aC  first  felt  was,  whether  the  'sherilf  could  he 
D1U.0N        charged  in  this  action,  as  fas  could  iMbve  no  means  of  know- 
ing wheUior  die  judgment  had  been  duly  entered  up 
or  aot^  or  wbetfaer  it  :had  •been  otHAMed  by  virttie  of  a 
wamuitiof  aittOKney.     Admitting' Ihat,  generaHy  speaking, 
aMiooghji  jndgnaent  be  void,  if  4Am  writ  dkected  to  Uie* 
sherafF  ibe  ifood,  he  is  protected  by  k,  yet  the  Le^sbtove 
seen  <to  have  kad  that  in  oontemplation  at  the  time  of 
passing  die*  statute,  as  they  have  declared  fiot  ciily  that 
the  judgment  dhall  b6  void^  but  the  execution  tbereen  al- 
so.    Ifj.  therefore,  the  writ  be  a  nuHity,  no  one  ading  un- 
der ^it  4iibak  be  protected,  and  if  the  sheriff  eccperience  in- 
coovenience  or  hmrdship  ftotn  this^  enactment,  the  I^egisla- 
ture  alotte  can  correct  it,  for  we  nnist  expound  die  law  as 
we^d'it*     [Here  his  Lordship  read  die  first  and  seecmd 
sectionS'Of  the  statute  («)]«  The  ^ordk  JUed  as  ^fifremd* 
in  the  second  section,  do  not  apply  to  the  mere  actof  <filiug 
the  wavrant  of  attorney,  but  must 'be  taken  to  have  refer- 
ence to  aH  the  circumstances  attending  it,  or  (he  neces- 
saijy  actstto  be  done  -by  the  holder  at  die  time  of  sooh  ^ 
in^,  one  of  which  lis,  that  an  affidavit -must  be  also  filed  ^ 
the^ime  qf-  the  eateeutibn.    The  -Legislatare  required  a 
fuftand>pC9rfeot  siBdavit  of  that  fact,  otherwise  the  objecft 
of  «die  atatute  would  'be  altogether  defeated,  and  its  pro- 
visiopavrettdeved  -nugatory;  f<^  it' is 'by  the  affidiivit  alone 
that  tbe  fact  .can  be  ascertained,  whether  the  wairant^ 
attorney  was  filed  within  twenty-one  days  after  its  exectt- 
don;  and  here,  the  day  or  time  of  the  execution  is  not 
statpdin  the«ffidavit,  bat  only  that  it  waadated  on  the  96^ 
of  uipriL    The '  express  object  -of  the  statute  was  to  pre* 
venifirauds  upon  creditors  ibyt  secret  warrants  of  altomefy 
and  its  apiiittand  letter  must  be  strictly  attended  to;  and 
as  the  judgment  and  execution  thereon  are,  by  the  second 
secdon,  declared  toibe  deemed  fraudulent  and  void  against 

{a)  See  ante,  page  563. 
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assignees,  unless  the  warrant  of  attorney  shall  be  filed,  to-  1829/ 

gether  with  the  affidavit  of  the  time  of  the  execution  tbeie^  \  ^       . 

of;  the  writ  in  this  case,  and  under  which  the  sherifF  levied,  v. 
must  be  oonsidert d  as  a  tuillity  and  of  no  ^efibet.    If  so,  ike 


sheriff  and  the  plaintiff  in  the  ezeculion  stand  in  the* 
situAtion,  and  neither  can  avail  irimself  of  any  'proceeding 
under  tlie  writ;  and  tbe  statute  providesi  that,  if  the  wav* 
rast  of  attorney,  and  tbe  judgment  and  execution  theveoK/ 
be  deemed  fraudulent  and  void  against  the  asmgneea,  they 
ahall  be  entitled  to  recover  back  and  receive,  for  Ae  use  of 
the 'Creditors  of  the  bankrupt  at  large,  :all  and  every  j  the 
monies  levied  or  i^eeU  setxedimier  and  by  virtue  of  each 
judgment  or  execution.  Whether,  therefiore,  the  pkiiitiflb 
should  have  brought  an  aciien  for  money  kMPd  and  ireceiv«- 
ed,  it  is  now  immaterial  to  consider,  as  the  execution  ita^If 
is  void  under  the  terms  of  the  statute. 

Mr.  Justice  Pabx*  concurred. 

Mr.  Justice  BuiiiiouQH«T-AIthough  the  moid  void  has, 
in  some  instances,  been  taken -to  mean  voidable  only,  yet  it 
cannot  be  so  considered  here,  as  the  statute  not  only  ren- 
ders the  warrant  of  attorney  and  judgment  and  execution 
thereon  void  as  against  the  assignees,  but  dechtres  that  tbey 
shall  be  entitled  to  recover  back,  for  the  use  ofAe  bank- 
rupt's creditors,  all  the  monies  levied,  or  effeeta  seized  un-^ 
der  the  judgment  and  execution. 

Mr.  Justice  Gasblee. — The  words  of  the  statute  are  so 
strong  that  we  must  be  bound  by  them;  and  although  I  at 
first  doubted  whether  the  judgment  and  execution  were 
absolutely  void,  I  am  now  clearly  of  opinion  that  they  are 
so,  and  the  plaintiffs  are  consequently  entitled  to  recover. 

Postea  to  the  plaintiffs. 
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Feb.  Zrd.      Carew,  Demandant,*  White,  Tenant;  Fownes,  Vouchee. 
A  seal  to  a  no-    JUR.  Serjeant  E.  LaweSi  moved  that  this  recovery  midt 

larial  oeitiftcate,  ,  _  -  *       ^ 

of  tbeadminis-  poss,  notwithstanding  there  was  no  seal  affijced  to  the  no- 
M^to  a^^.  ^"^  eertWcate  of  the  adrfnnistration  of  the  oatit  to  th^  com- 
inifiioner  mksioner  who  took  the  ai^nowledlnnent  of  the  vouchee,  to 

abroad,  who  ^  •       ^  *«• 

took  the  ac-  the  wamnt  of  attorney,  as  requwed  by  the  rule  di  Coort, 

l^^w^^tof  {Hilary,  l^  Geo.  S).   The  learned  Seijeatit  stated,  that  the 

i^Sm  bSk-  <M*no^l«dg«ent  was  tdcen  m  Upper  Canada,  and  that  the 

en  to  pieces  Botary  duly  eertified  in  writing  under  his  hand  andied^ 

Court,  notwith-  that  the  commissioners  who  took  the  acknowledgment  had 

^thi°te^!^y  "»a^^  *«  necessary  affidavit    That  the  notarial  seal  h&v- 

to  pass,  on  fti-  {q^  either  been  improperly  affixed  to  the  certificate,  or 

Sng  an  affidavit         ®  r     r      j 

that  the  seal  made  of  bad  materials,  it  was  found,  on  its  arrival  in  this 
edat th/ume  '  couutryi  to  be  broken  to  pieoesi  and  that  a  small  pait  tif 
the  oath  was      j^  ^j^jy  ^|^g  annexed,  when  the  docaments  were  sent  to  the 

administered.  ^  ' 

cursitor  for  the  purpose  of  making  oat  the  writ  of  entry, 
and  which  part  had  been  since  detached  and  was  now  lost; 
and  that  the  officer  refused  to  pass  the  recovery  witboet 
the  seal,  unless  he  had  the  sanction  of  the  Court 

Mr«  Justice  Park,  (the  only  Judge  in  Court)  onlered 
an  affidarit  of  the  above  facts  to  be  made  and  engrossed 
on  parchment,  and  filed  with  the  other  proceedings,  wbiek^ 
having  been  done,  the  recovery  was  allowed  to  pass  (a)* 

« 

(a)  See  CrulUnim  r.  Bourhieli,  1  TaODt.  144. 
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Arnold,  Clerk,  and  Otben  v.  Tbe  Buliop  of  Batk  and       Tutidqg, 
Wells,  Leeves  and  DAViEs.Clerka.  Feb.  Zrd. 

X  HIS  was  a  Quare  la^edit.    The  first  count  of  the  de*  An  entry  in  a  ' 
claratioR  stated,  that  from  time  whereof  the  memory  of 
man  ia  not  to  the  contrary,  tli«re  hath  been  and  ia  a  cerr 
tail)  cbapel  with  cure  of  souls,  which,  during  all  that  time, 
when  fiill,  hath  been,  and  of  right  ought  to  have  been,  and 
qtiH  of  right  ought  to  be,  served  by  a  curate  thereof,  that 
ia  to  say,  the  obapel  of  Burrington,  mtuate  in  (be  county 
oiSomeraet,  and  which,  during  all  the  time  aforesud,  hath 
been  and  still  is  annexed  to  the  parish  of  Wrington  in  the  "■"  ~''-i"-i  ~ 
uxae  coonty : — that,  Irom  thne  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  hath  been  and  now  is,  and  still 
ef  right  ought  to  be,  a  certmn  antient  and  laudabie  out' 
torn,  used  and  approved  of  within  the  said  ohapel,  (that  ia 
to  aay),  that  when  and  so  often  as  tbe  said  chapel  hath  be- 
come and  been,  or  shall  become  and  be  vacant,  and  upon  numdiata,,^.: 
every  auch  vacancy  happening,  it  hath  been,  and  shall  and  ghouid  ian 
maybe  lawful  for  ike  several  jteratm  bei»g  than  reapeo-  ^^^^ta»^!" 
tivett/ parishioners  of  the  same  chapel,  or  the  majority  of  wiieiheribecui- 
tiem  in  vestry  assembled,  (due  notice  having  been  public-  dedaitkai  or  a 
ly  given  in  the  Baid  chapel,  during  or  inuiediately  after  "m^^BuHr'' 
the  perfwroance  of  divine  service  there,  of  the  day  and  ^'^^ '"'"'  '^"^ 
time  appointed  for  holding  and  assembling  such  veatry),  to  ir  toconfidcr,     . 
elect  and  nominate  a  clerk  in  holy  orders,  to  be  curate  of  itcdon  were  vi- 
and for  tbe  said  chapel  of  Bmriw^oM,  «arf  *o ;^MW(  Aim  c^"^?!;^^, 
to  the  person,  who,  for  the  time  being,  should  or  might  be  "**  iri»i— It 
rector  of  the  said  parish  of  Wrington,  for  Jut  approbation,  legadauinxie- 
in  order  that  the  said  rector,  if  he  found  or  finds  tbe  said  ihtrt  wm  u 
clerk  so  elected  and  nominated,  a  proper  person  to  have  ^"fJ*' '""'" 
and  serve  the  said  cure,  might  and  should  approve,  and,  parUhknen  of 
after  he  should  have  taken  an  oath  of  obedience  to  him  the  mijoritr'afiheni 
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1829.         said  rector  for  the  time  being,  and  his  successors;  admit 
"^^^^     '      the  said  clerk  to  the  said  cure,  and  present  him  to  the 

Arnold  *^  i  •     .^ 

V,  bishop  of  the  diocese  within  which  the  said  chapel  is  and 

Bath  &*Wells  bath  been  situate,  for  him  (if  found  by  the  said  bishop  to 

be  a  fit  and  proper  person  to  have  and  serve  the  said 
cure)  to  be  licensed  by  him,  the  said  bishop,  to  scrte  the 
same. — The  plaintiffs  then  averred,  that,  in  pursuance  of 
the  said  custom,  heretofore,  and  on  the  said  chapel  be- 
coming and  being  void  by  the  death  of  one  George  /»• 
fntm,  clerk,  then  formerly  incumbent  thereof,  to  wit,  on 
the  9th  March,  1795,  to  wit,  at  the  chapel  aforesaid,  in 
the  county  aforesaid,  cartain  persons  then  respectively  be- 
ing parishioners  of,  and  being  then  and  there  the  majariilf 
of  the  parishioners  of  the  said  chapel,  and  then  and  there 
in  vestry  duly  assembled,  pursuant  to  such  notice  as  m 
that  behalf  aforesaid,  before  that  time,  to  wit,  on  &c., 
at  &c.  aforesaid,  duly  given,  did  then  and  there  elect 
and  nominate  one  Sydenham  Teast  Wylde,  then  snd 
there  being  a  clerk  in  holy  orders,  and  a  proper  person  to 
have  and  serve  the  said  cure,  to  be  curate  of  and  for  the 
said  chapel;  and  did  then  and  there  present  him  to  the  de- 
fendant, WiUiam  Leeves,  who  then  and  there  was,  and  stfll 
is  rector  of  the  said  parish  of  Wrington,  for  the  purposes 
in  that  behalf  mentioned,  according  to  the  said  custom; 
and  that  the  defendant  Leeves  did  then  and  there  approve 
the  said  S.  T.  Wylde,  and  did,  after  the  said  S.  T.  WyUk 
had  taken  such  oath  in  that  behalf  as  aforesaid,  then  and 
there  admit  the  said  S.  T.  Wylde  to  the  said  chapel,  and  did 
then  and  there  present  and  nominate  the  said  S.  T*  WyW 
to  the  then  Bishop  of  Bath  and  Welh  (the  said  chapel  be- 
ing then  and  there  and  still  within  the  diocese  of  the  saw 
bishop),  to  be  by  him  licensed  to  serve  the  said  cure ;  and  the 
said  S.  T.  Wylde  was  afterwards,  to  wit,  on  &c.  last  afore- 
said, at  &c.  aforesaid,  duly  licensed  by  the  said  bishop  w 
serve  the  same  accordingly. — The  plaintiffs  then  averred, 
that  afterwards,  to  wit,  on  the  12th  May,  1886,  the  9^ 
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chapel  of  Burrington  became  void  by  the  death  of  the  said         1829. 
S.  T.  WyUCf  and  yet  is  void ;  whereby,  and  by  virtue  of  the       Arnold 
premi£e8,aiid  of  the  said  custom^  it  then  and  there  belong-  «• 

,  ,,  .,.  -,  .11  t.  The  Bishop  of 

ed  to  the  ih&sk  panskkmers  of  the  said  chapel  so  m  vestry  bath&  Wells 
assembledy  (such  notice  having  been  given  in  that  behalf  as . 
afiMPesaid),  or  the  majority  of  theniy  to  elect  and  nominate 
a  clerk  in  holy  orders,  being  a  proper  person  to  have  and 
serve  the  said  cure  as  curate  of  the  said  chapel;  and  that, 
afterwards,  to  wit,  on  the  14th  Vun^,  18S6,  at  the  cliapel 
aforesaid,  in  the  county  aforesaid,  the  plaintijffs  being  then 
and  there  the  majority  of  the  parishioners  of  the.aaid 
chapel»  duly  assembled-  in  vestry  (due  notice  having  been 
previously,  to  wit,  on  &c*  last  aforesaid,  at  the  chapel 
aforesaid*  publicly  given  in  the  said  chapel,  during  or  im* 
mediately  after  the  performance  of  diyine  service  there,  of 
the  day  and  time  appointed  for  holding  and  assembling 
sttoh  vestry),  to  elect  and  appoint  a  clerk  in  holy  orders^ 
curate  of  the  said  chapel  ;\whereupQi[i«  the  plaintifl^,  being 
and  eoBstitutiiig  the  majority  of  the  then  parishioners  of 
the  said  chapel  so  assembled  in  vestry  as  aforesaid,  then 
and  Ihore  elected  and  nominated  James  WHHwrn  Arnold 
(the  plaintiff)  to  be  curate  of  the  said  chapel,  he  the  said 
c/.  W^  Arnold  being  then  and  there  a  clerk  in  holy  orders, 
and  then  and  Ibere  a  fit  an4  proper  person  to  have  and 
serve  the  said  cure;  whereupon,  and  by  virtue  pf  such 
election  find  nomination  at  such  vestry  se  assembled  as 
aforesaid,  it  belonged,  and  atill  doth  belong,  to  tlie  plain^ 
tiffs  to  present  the  aai4  J*  ^-  Arnold  io  the  defendant 
William  LeeveSj  so  being  such  rector  as  a£3resaid|  for  the 
af^robatipn  of  him  the  said  defendant  W.  Leeves,  as  a 
ftt  and  proper  person  to  have  and  serve  the  said  cure;  so 
that  he  should  and  might,  after  he  should  have  taken  such 
oath  as  afforesaid,  be  by  the  said  defendant  W,  Leeves 
admitted  to  the  said  cure,  and  presented  to  the  said  bishop 
of  the  sajd  diocese,  in  order  that  he,  the  said  /.  W.  Ar^ 
noldf  if  he  riyould  be  found  by  the  said  bishop  to  bie  a  fit 

ooii 
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1829.        and  proper  person  to  have  and  serve  the  said  cure,  might 
be  licensed  by  the  said  bishop  to  serve  the  samei-r-but 

Arnold  •'  *^  »    'OL 

V.  that  the  defendants  unjustly  hindered  Ihem,  the  plainti^* 

Batu&\^u.s       The  second  count  alleged,  that  the  ])ariJibioners  of  the 

chapel,  or  the  majority  of  them  in  vestry  assembled^  had  a 
right  to  elect  and  nominate  a  clerk  in  holy  orders,  curate 
of  the  chapel,  and  to  present  him  to  the  rector  for  appro- 
val, under  and  by  virtue  of  an  act  of  Parliament  passed  in 
the  11th  year  of  the  reign  otHenrjf  7th,  whiah  act  had 
been  lost  and  destroyed  by  time  and  accident. 

The  bishop  pleaded  the  usual  plea  of  disclaimer,  tix. 
that  he  did  not  claim  to  have  any  thing  in  the  chapel,  ex- 
cept only  the  licensing  of  the  ministers  to  the  same,  and 
all  other  things  as  belonged  to  the  ordinary  as  such. 

The  defendants,  Leeve$  and  DaPtes^  aa  to  the  fitst.  count 
of  the  declaration,  pleaded,  that  the  chapel  was  part  and 
parcel  of  the  rectory  of  WringtoUf  whereof  the  defend- 
ant Leenes  was  rector,  and  that  it  belonged  to  him  as  such 
rector,  in  right  of  his  rectory,  to  nominate  and  appoint 
the  curate  to  the  chapel,  as  often  as  it  should  become  va- 
cant; that,  on  the  chapel's  becoming  vacant  by  the  deatn 
of  Inman,  in  March,  1795,  the  defendant  Leetes.B^  such 
rector,  nominated  and  appointed  Sydenham  Tsast  WyW 
as  curate,  and  presented  him  to  the  then  bbhop  of  the 
diocese,   by  whom  he  was  licensed;   that  on  the  I^ 
May,  1826,  the  chapel  being  then  void,  as  in  the  first 
count  mentioned,  the  defendant  Leeves,aB  rector  as  afp^ 
said,  nonfiinated  and  appointed  the  defendant  Davtes  aa 
curate,  and  presented  him  to  the  bishop  to  be  licensed  aa 
such  curate. — The  plea  concluded  by  traversing  the  cus- 
tom, in  manner  and  form  as  the  plaintiffs  had  in  the  n^ 
count  in  that  behalf  alleged.      The  defendants  Le^^ 
and  Davies  to  the  second  count  of  the  declaratioD,  9if»^ 
alleging  that  it  belonged  to  the  rector  to  nomiiui^  ^ 
appoint  a  curate,  and  that  the  defendant  Leevefs  ^  ^^ 
rector,  nominated  iand  appointed   Wylde  in  1795,  9^^ 
Davies  in  1826,  and  presented  him  to  the  bisbopi  con- 
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eluded  by  traversing  the  act  of  Piirliament  in  the  second         1829. 
count  mentioned.     They  pleaded  thirdly,  to  the  whole  of       Arnold 
the  declaration,  that  the  plaintiffs  did  not  elect  Arnold  v- 

modo  ei/ormdsis  in  the  declaration  alleged.  Bath  dwells 

There  was  a  cesget  executio  as  to  the  bishop,  and  issue 
was  joined  on  the  last  plea  of  the  defendants  Leeves  and 
Daties;  and  to  the  first  and  second,  the  plaintiffs  replied, 
that  there  was  such  a  custom  and.  such  an  act  of  Parlia- 
ment as  in  the  first  and  second  counts  mentioned;  on  which 
issues  were  also  joined. 

At'  the  trial,  before  Mr.  Justice  Littledaley  at  the  last 
Assices  at  WeUs,  the  plaintiffs  produced  the  following  do- 
cumentary evidence  in  support  of  the  alleged  custom,  on 
which  their  claim  to  elect  and  nominate  a  curate  was 
founded,  namely,  fir9t,  an  entry  in  a  book  kept  in  the  re- 
gistry of  the  bishop  of  Bath  and  Welts,  intituled,  ''  Re- 
gistrum  Instrumentorum  Clericorum  exhibit,  in  Visitacoe 
triemnaliy  Epdii,  Bathon.  et  Wellen.  in  anno  1606,"  to  the 
following  effect : — 

**  BURRINGTON. 

'*  Johannes  Tristram  clericus  ordinal,  presbiter  per 
D^m,  WittUm  Cestren.  EpAm,  8  Aprilis,  1576,  admisst 
ad  curd  animaru,  inEeeHd.  ih^,  per  DUm.  Ricardum  For- 
sierettcH  ntip.  Reetorem  de  WringtonjuxtA  constietud.  etc., 
9^  Septembris,  1691.'* 

"  Licentiate  ad  eoneionand.  perDHm.  Thomd  nup.  Ba- 
thon. et  Welten.  EpQm.  7  Januar.  1588." 

Secondly y  the  following  extract  from  the  Parliamentary 
Survey,  taken  at  the  time  of  the  usurpation,  in  164<9: — 

**  The  parish  of  Berrington  consisteth  of  about  four  score 
and  six  families.  There  is  in  it  a  church  or  chapel,  be- 
ing, as  we  conceive,  a  donative,  worth,  per  annum,  about 
three  and  forty  pounds. 

**  The  minister  there  bath  usually  been  elected  by  the 
parishioners  of  Berrington,  and  approved  of  by  the  rector 
of  Wrington. 

*'  Mr.  Richard  Powell,  an  able  preaching  minister,  is  now 
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182U.         incumbent  there.     The  tithes  of  corn,   hay,  wood,  and 
teazles,  payable  out  of  the  parish  of  Berringiou  to  the 
parson  of  fFrington^  are  worth  per  annum  twenty-two 
Bath &Wclls  pounds,  and  may  be  added  to  BerringtonS 

Thirdly^  the  nomination  by  Dr.  Waterland^  the  rector, 
of  Mr. /Dmai),  the  predecessor  of  Wyldcy  as  curate,  on  the 
12th  JWy,  1744,  which  was  found  in  the  bishop's  registry, 
and  which  was  as  follows : — 

"  Whereas,  the  cure  of  the  chapel  of  Burrington  with- 
in the  parish  of  Wrington,  in  the  county  of  Somersel, 
was  lately  vacant  by  the  death  of  the  Reverend  Mr. 
Francis  Wilks,  the  last  incumbent,  and  thereupon  George 
Inman,  A.  B.,  was  elected  and  nominated  for  his  successor 
by  the  parishioners  of  the  chapel  of  Burrington  aforesdd, 
and  was  presented  by  tKem  to  me,  Henry  ^aterlandf 
rector  of  Wrington,  in  the  diocese  of  Bath  and  WeUs, 
for  my  approbation;  and  if  I  fotmd  him  a  proper  person 
to  serve  the  said  cure,  to  admit  him  according  to  the  tenor 
of  a  certain  statute  relating  to  the  said  chapel: — therefcre, 
I,  Henry  fFdtertand,  rector  of  Wrington,  being  well  assur- 
ed of  the  good  life,  morals,  and  learning  of  the  said  George 
Inmiin,  do  approve  of  him  to  serve  the  cure  of  the  said  cfaapw 
of  Burrington;  and  after  taking  the  oath  of  obediencetome 
and  my  successors,  by  these  piiesen  ts,  I  do  admit  and  do  prO" 
sent  him  to  be  licensed  to  the  said  obapel  of  Burrington 

Fourthly,  the  nonvpation  by  the  defendant  X4?^f0^i^  ^^* 
tor,  of  Mr.  Wylde,  on  the  Ist  May,  1195,  which  was  in  the 
same  terms  asi  the  nomination  and  approval  by  Pr*  Water- 
land  of  Mr.  Inman,  with  the  mere  alteration  of  date  ana 
names. — The  plaintiffs  then  called  witnesses  to  shew,  that, 
previously  to  the  election  ofAmoldi  viz.  on  the^Oth  ifof«»» 
18^6,  a  rate  or  assessment  was  made  on  the  parishioners  ot 
Burrington  at  six-pence  in  the  pound  for  the  repairs  of  tnc 
churdh ;  and  that,  on  the  8th  Jmefelkmnig,  notice  yf^  ff^^^* 
that  it  was  agreed  that  the  persons  so  rated  should  be  tne 
only  voters  at  the  election.  That  every  parishioner  i^"^ 
was  at  the  election,  and  whose  name  was  on  the  rate,  votca» 
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but  that  several  who  were  rated  did  not  attend;  and  that         1829. 
the  proxy  of  a  parishioner  who  was  absent  was  refused  on 
the  par(  of  the  defendants,  because  the  name  of  his  prin- 
cipal was  not  inserted  in  the  rate;  whilst  the  vote  of  one  of  BatsAWblu 
the  parishioners  who  was  present  was  admitted  for  the 
plaintiffsi  although  his  name  was  not  inserted* 

On  the  part  of  the  defendants,  in  order  to  rebut  the  pre- 
sumption that  the  alleged  custom  had  immemoriallt/  existed 
within  the  ehapelry  o£  Burrington,  they  produced  an  ex- 
tract from  the  Ecclesiastical  Survey  of  the  26th  Henry  8, 
(1535)  ,on  which  they  mainly  relied,  the  literal  translation  of 
which  is  as  follows : — 

"  Archdeaconry  of  Both" 

"  Deanery  of  Radclyf.*' 

"  Somerset."^ 

**  Wringion^  with  the  chapel  of  Berringion  annexed — 
James  Ftix-James^  rector  there: — 
The  rectory  there  is  worth,  by  the 

year,  viz.  in  demesne  lands  -£^00 

Prasdial  tithes 

The  tithe  of  wool  and  lambs 

Oblations,  with  personal  tithes 

'  £*5  4  8i 


28    0 

0 

0  10 

0 

14  14 

8i 

0    7 

Si 

0    1 

4 

From  thence, 

In  pence  paid  to  the  Archdeacon 
of  Wells f  as  of  Synodals 

To  the  Bishop,  as  of  procurations 

To  the  Abbot  of  Glastonbury,  for 

a  pension         -        -        -        -SOU 

And  to  a  certain  priest  celebrating 
in  the  said  chapel  annexed,  for 
his  stipend  annuatty  by  composi- 
tion       3    6    8 


6  15    6J 

And  there  remains  clearly      -        -        39    9    2| 
The  tenth  from  thence       -        -  £3  18  lU 
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18S9.  The  defendaotsy  then,  in  order  to  shew  that  the  custom 

for  tbe  parishioners^  as  alleged  in  the  declaration,  or  the 
majority  in  vestry  assembled,  to  elect,  was- only  a  qualified 
i^AJH&w^thB  and  conditional  custom,  produced  an  entry  in  the  parish 

or  church  book  of  Burringian  on  the  electioa  of  Mr*  Ja« 
man,  as  curate,  in  1744,  and  which  was  as  follows  :-r    . 

"  AprU  SOM,  1744."  : 

''  At  a  general  meeting  of  the  inhabiUmU  of  the  paosb 
of  BurringtoHy  notice  being  given  the  ^tfitdby  before  in  die 
parish  church;  the  Reverend  Mr.  Ge^ge  Inman  watf 
unanimously  elected  chaplain  of  the  said  cdiurch  of  Air^ 
ringion^  vacant  by  the  death  of  the  Reverend  Mr.  fFittf,by 
us  whose  names  are  hereunto  subscribed,  having  a  right  ta 
elect,  upon  the  (iccouni  of  paying  four  pounds  to  the  said 
chaplain,  over  and  above  his  tithes-*' 

This  entry  was  signed  by  the  churchwardens  and  four- 
tee;!  other  persons. 

They  also  produced  another  entry  in  the  parish  book,  of 
Burrington,  on  the  election  of  Mr.  JVglde,  as  curate,  in 
1 795|  as  follows : — 

"  March  9th,  1795. 

''  At  a  general  meeting  in  the  parish  church  of  But^ 
rington,  notice  being  given  the  Sunday  before,  it  is  unani- 
mously agreed  by  us,  the  parishioners  of  the  aforesaid 
parish,  who  have  hereunto  set  our  names,  to  elect  tbe 
Reverend  Mr.  Sydenham  Teaste  fVylde,  chaplain  of  tbe 
said  parish  church  of  Burrington^  vacant  by  the  death  of 
the  Reverend  Mr.  George  Inman,  the  late  incumbent^  the 
said  parishioners  having  a  right  to  elect,  on  account  qf 
their  paying  four  pounds  per  annum  over  and  above  to  the 
said  chaplain,  exclusive  of  his  tithes.** 

This  entry  was  signed  by  the  churchwardens  and 
twenty-two  other  persons. 

.  It  was  then  submitted  for  the  defendants,  that  the  entry 
Iroin  the  register  of  clerical  instruments,  exhibited  at  the 
triennial  episcopal  visitation,  in  1606,  was  inadmissible  as 
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evidence  for  the  plaintiffs,  as  it  related  to  a  bye-gone  trans-         1829. 
action,  and  did  not  contain  the  original  admission  of  the       j^hnold 
person  therein  named,  but  a  mere  statement  or  entry  of  ^      ^ 

that  ikct.  The  learned  Judge,  however,  allowed  it  to  be  batb&Wklli 
received,  and  eventually  left  it  to  the  Jury  to  say,  whether 
the  election  of  the  plaintiff^  Arnold  by  the  parishioners  on 
the  14th  June,  1826,  was  or  was  not  a  valid  election.  They 
found  in  the  affinhative,  and  that  they  had  an  absolute  right 
to  elect,  and  accordingly  gave  a  verdict  for  the  plaintiffs. 

Mr.  Seijeant  Merewether,  in  the  last  Term,  obtained  a 
rule  nui  that  this  verdict  might  be  set  aside  and  a  nonsuit 
entered,  or  a  new  trial  granted ;  or  that  the  judgment  might 
be  arrested:  and  in  support  of  a  new  trial,  he  submitted, 
that,  as  the  entry  in  the  register  of  the  triennial  visitation 
in  1606,  did  not  contain  the  original  admission  of  John  Tris- 
tram  therein  named,  which  was  deposited  with  the  bishop* 
and  which  was  the  best  evidence  of  that  fact,  the  entry 
was  improperly  received ;  and  more  particularly,  because 
it  did  not  appear  by  whom  the  entry  was  made;  and  the 
admission  was  stated  to  have  taken  place  in  1591,  which 
was  fifteen  years  before  the  date  of  the  register  (a).  That 
the  evidence  adduced  by  the  plaintiffa  in  support  of  the 
general  and  antient  custom  for  the  parishioners  to  elect, 
asr  alleged  in  the  declaration,  was  insufficient;  and  that 
the  weight  of  evidence  was  in  favour  of  the  defendants,  with 
respect  to  the  right  to  elect. 

'As  to  the  nonsuit,  it  was  insisted,  that  the  right  of  the 
parishioners  to  elect,  as  alleged  in  the  declaration,  was  a  ge- 
neral and  unlimited  right,  whilst  the  right  proved  by  the 
entries  in  the  parish  books  of  1744  and  1795  was  a  qualified 
aiid  conditional  right,  and  confined  to  those  parishioners  who 
paid  4f.  a  year  to  the  chaplain  over  and  above  his  tithes. 

(«)  Tbe  learned  6eijeaiit  had  the  Coort  directed  to  be  aban- 

texuiered  a  bill  of  exceptions,  aa  doned,  previous^  to  th^  applica* 

to  the  entry  baying  been  xmpro-  tion  for  a  new  trial, 
perlf  admitted  in  evidence,  which 
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1^29.  In  arreat  of  judgmenl^  it  was  contendedi  that  it  wa9  incum- 

A»Moi»       ^^^  ^^  ^'^^  plaintiffs  to  have  shewn  a  seisin  either  in  tbem- 

V*  selves  or  in  those  under  whom  they  claimed;  and  that«  ai 

Th«  Bbhop  of  .  -  .  1     -       .  1  rt  .• 

BAmVrWsixs  pansbioners  not  bemg  mcorporated  are  a  mere  fluctuating 

and  uncertain  body,  they  were  incapable  of  having  such 
a  seisin,  by  reason  of  their  inability  to  take  by  succes- 
sion s  and  thatj  therefore,  the  plaintiffs  being  parisbionen 
could  not  maintain  the  present  suit.  And  BuUert  Niri 
PriHs  {a).  The  King  v.  The  MarquU  of  Stafford  (b),  The 
Khg  V.  The  Bishop  of  Chester  {c);  Comyns's  Digest  {d), 
Russell  V.  The  Men  of  Devon  (e),  and  Famwofth  v.  The 
Bishop  of  Chester  (/),  were  relied  on,  as  authorities  esta-* 
bUafaing  that  position. 

Mr*  Serjeant  Wilde  and  Mr.  Serjeant  Edward  Lawa 
npw  shewed  cause,  and  submitted,  that  the  entry  in  the 
register  of  visitations  was  properly  receive4  in  evidence, 
as  the  book  itself  was  produced  from  the  registry  of  the 
Bishop  of  Bath  and  Wells,  which  was  the  proper  custody, 
and  wherie  it  was  deposited  for  the  purpose  of  shewing  what 
bad  taken  place  at  the  different  visitations  of  bishops,  as  well 
ap  the  names  of  the  persons  who  had  been  admitted  as  cu* 
^at^  within  this  particular  diocese,  and  by  whom  they  were 
presented  and  admitted;  and  as  the  election  of  the  plaintiff 
j^Hold  by  the  parishioners  was  according  to  a  long  estab* 
Ufhed  oustom,.  evidence  of  reputation  was  admissible  to 
prove  a  prescriptive  right  in  them  to  elect*  Besides,  the 
book  in  question  was  a  public  instrument  or  document,  and 
waf  evidence  of  the  facts  therein  contained :  and  the  entry 
was  not  given  in  evidence  for  the  purpose  of  proving  a  par- 
ticular custom,  but  only  to  shew  that  a  person  had  beenad« 
minted  curate  according  to  custom,  and  evidence  might  be 

(a)  7th Edit,  by Bridgman,  1 22 a.  (c)  2  Term  Rep.  667. 

(b)  3  Term  Rep.  646.  (/)  4  Bam.  &  Cnu,  W^i  ^ 

(c)  1  Term  Rep.  396.  C.  7  Dow.  &  Ryl.  66. 

(d)  Tit. «  Pleader f"  3  1. 4. 
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adduced  in  proof  of  such  custom.    In  BuBenr.  Michel  (fl)^         ^^^* 
a  ledger  or  cbartulary  of  the  Abbey  of  Glastonbury  was       armo&d 
held  to  be  admissible  as  evidence  of  the  endowment  of  a  *. 

The  Bishop  of 

vicarage,  although  it  contained  an  account  of  matters  of  a  BAta  fcWxLLS 
miscellaneous  descrifition,  and,  among  other  thingSi  entries 
wbich  appeared  to  be  transcripts  of  contemporaneotts  do* 
cuments  considered  as  authentic;  and  which  transcripts 
purported  to  give  an  account  of  the  license  of  appropria- 
tion of  the  parish,  and  also  an  account  of  the  several  mat^ 
ters  of  endowment.  In  Butter^g  NisiPrius  (&),  It  is  said, 
that  where  a  person  would  prove  relationship  by  a  will, 
he  must  have  the  original  will,  and  not  the  probate  only; 
yet,  that  the  ledger-book  is  evidence  in  such  case,  be^ 
cause  it  is  not  considered  merely  as  a  copy,  but  is  a  roll  of 
the  Court.  In  the  case  of  the  Bishop  of  Meaik  v.  Lord 
Belfield{c)f  it  was  held,  m  a  quare  impedit,  after  the  plain- 
tiff had  given  in  evidence  an  entry  in  the  register  of  the 
diocese  of  an  institution  or  collation,  in  which  entry  there 
was  a  blank  where  the  patron's  name  was  usually  inserted, 
that  parol  eidence  of  the  general  reputation  of  the  country 
was  admissible,  on  the  ground  that  a  presentation  might 
be  by  parol,  and  that  what  commenced  by  parol  might 
be  committed  to  posterity  by  parol,  and  that  this  created 
a  general  reputation. 

Although  it  has  been  insisted,  that  the  custom,  as  Idd 
in  the  declaration,  was  not  proved,  as  it  did  not  state  the 
right  to  elect  the  curate  to  be  confined  to  diose  parishion^ 
ets  who  paid  4/.  to  the  chaplain  over  and  above  his  tithes^ 
yet  the  Parliamentary  Survey  of  1649  is  the  best  evidence 
of  the  custom ;  and  in  which  it  is  stated,  that  the  minister 
had  been  usually  elected  by  the  parishioners  o(  Burring' 
ton,  and  approved  of  by  the  rector  of  Wrington;  and  there 
is  no  mention  of  any  qualification  or  limitation  of  the 
parishicmers  at  large  to  elect.   The  Parliamentary  Surveys 

(o)  2  Price,  399;  5.  C.  4  Oow's       (6)  7th  Edit,  by  Bridgman,  246  a. 
Rep.  297.  (c)  i  Wiifl.  215. 
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1829.        have  always  been  received  as  the   highest  authority  in 

Akmold       Courts  of  law,  and  have  the  credit  of  having  been  taken 

••  with  extreme  accuracy  and  minuteness  (a).     The  parish- 

'Tbe  Bishop  of    ,  -  ««  «  ••^••«. 

BATaftWK].LB  loners  at  large^  therefore^  or  the  majority  of  those  m  ves- 
try assembled,  had  clearly  a  right  to  elect  the  plaintiff 
Arnold  as  curate;  and  the  limitation  of  the  right  to  tbose 
who  paid  the  church-rate  did  not  appear  to  have  been  ex- 
ercised previously  to  his  election;  and  the  condition  to  pay 
4/.  a-year  to  the  chaplain  or  curate  might  be  either  precedent 
or  subsequent  to  the  election;  but  the   right  to  elect  does 
not  depend  upon  the  actual  payment  of  that  sum,  and  it 
was,  in  all  probability,  resorted  to  for  the  purpose  of  as- 
certaining who  were  parishioners;  and,  although  some  of 
them  might  have  been  defaulters,  they  would  stiD  have  a 
right  to '  insist  on  their  suffrage  to  elect.     So,  though  the 
payment  of  rates  might  afford  the  best  test  of  the  actual 
number  of  the  inhabitants  of  the  parish  who  were  qualifi- 
ed to  vot6,  stilt  it  did  not  deprive  the  parishioners  at  large  of 
their  right  to  elect.  The  Jury  were,  therefore,  warranted  in 
finding  that  they  had  a  general  and  absolute  right  so  to  do. 

Mr.  Serjeant  Merewether^  in  support  of  his  rule.— 1* 
the  entry  in  the  register-book  of  1606,  found  in  the  regis- 
try of  the  bishop,  had  been  an  entry  of  an  exhibit  actual- 
ly made  at  the  time  of  the  bishop's  visitation,  it  might  bare 
been  received  in  evidence ;  but  it  did  not  contain  tfce  ^^i' 
inal  admission  of  the  party  therein  named,  but  was  merely 
an  entry  of  a  parol  declaration  as  to  a  partSculat  fact 
which  took  place  long  previously  to  the  entry ;  and  »»  I* 
related  to  an  admission  made  by  the  laie  rector  of  lfrt»5- 
<<wr,  the  party  making  the  entry  could  have  no  knowledge 
of  that  fact  but  by  general  reputation;  and  such  reputation 
is  not  admissible  in  proof  of  a  particular  fact.     In  the  case 
of  The  King  v.  The  Inhabitants  of  Eristeett,  Lord  Ken- 
f/on,  adverting  to  the  case  of  The  Bishop  of  Meaih  v.  Beir 

(a)  Sec  BlundeU  v.  Howard, per  EUenborough,  C.  J.,  1  Mau.  &  St\w.^' 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  &71 

field,  said  (a):  ''  I  admit  that  a  presentation  majr  be  by         1829. 
parol,  and  may  be  proved  by  parol,  that  is^  by  a  witness       ^rkold 
who  was  present  and  heard  iL  but  I  deny  that  in  such         j- 

1 J   V         .         .         . ,  «     The  fiiihop  of 

a  case  common  reputation  could  be  given  in  evidence*    b^tu^Wslw 
At  all  events,  there  was  a  fatal  variance  between  the  custom 
by  the  parishioners  to  elect  as  alleged  in  the  declarati(»i| 
and  that  proved  at  the  trial;  and,  although  it  has  been 
said,  that  the  Parliamentary  Survey  of  1649  is  the  best 
evidence  to  shew  the  right  to  be  in  the  parishioners  at 
large  to  elect  the  minister  or  curate,  yet  there  was  no  do- 
cumentary or  parol  evidence  of  any  common-law  custom  to 
deprive  the  rector  of  his  right  to  nominate  or  appoint  his 
own  curate.    In  Gape  v.  Handley  (i),  which  was  an  issue 
to  try  whether  the  presentatloa  to  a  rectory  belonged  to 
the  mayor  and  aldermen,  or  to  the  mayor,  a|dermen|  and 
burgesses  at  large.  Lord  Mansfield  said  (c):  ''  The  re- 
striction of  the  presentation  at  large  to  the  select  body  is 
the  most  reasonable  restriction  that  can  exist*    A  popular 
election  of  a  minister  raises  fumes  and  heats  among  the 
parishioners,  and  tends  much  to  destroy  christian  charity." 
The  Ecclesiastical  Survey  of  Henry  8,  and  the  entries  in 
the  parish  books  of  1741  and  1795  were  the  only  docu- 
ments the  defendants  offered  in  evidence. .  The  survey  is 
altogether  silent  as  to  the  custom,  but  merely  states  that 
^  Ss.SiL  was  payable  by  the  rector  annually  to  the  of- 
ficiating priest  or  minbter  for  lus  stipend.    The;W9rd9 
juivta  cousuetudinem  in  the  register  of  visitations,  is  ,the 
only  expression  which  can  be.  found  to  shew  any  thing 
resembling  a  custom;  and  as  those  words  were  introduced 
in. a. document  belongixig  to  the  church,  they  roust  be  tak- 
en to  apply  to  an  ecclesiastical  custom,  which  may  exist 
after  forty  years^  and  need  not  be  proved  to  be  from  time 
immemorial,  as  in  the  case  of  a  common-law  custom.    Even 
admitting  the  accuracy  of  the  Parliamentary  Survey,  it  is 

(a)  3  Tenn  Rep.  723.        (6)  3  Term  Rep.  288,  n.       (c)  Id.  291 . 
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IBSed*        confirmatory  of  thU  asMiniptfoni  fbr  it  states  that  **  die 

Arnold       nuBister  of  BurHngton  hath  usualiy  been  elected  by  the 

V-  pariihioners*"  The  word  ''  muaUy''  may  be  consisteiit  with 

"Flic  ImSOOO  Ok  •        f 

BATuaWELX3  an  ecclesiastical  custolSy  as  well  aa  that  referred  to  in  the 

register  by  the  words^Wto  eonsueiwUnem,  and  these  words, 
so  far  from  implying  an  immemorial  euaConi,  raise  an  mfer* 
eoce  of  an  ecclesiastical  rather  than  a  commoxi  law  cus- 
tom.   In  RaieUffe  and  Chaplin's  case  (a),  the  Court  held» 
that  customs  should  be  taken  strictly;  and  L#ord  Chief 
Justice  Cooke  said,  there  are  two  pillars  of  custom^  obe  the 
common  usage,  the  other,  that  it  he  time  4n$i  qf  mind*  At 
all  erents,  a  custom  must  be  proved  as  laid)  for  i^  WiUoB 
▼•'  Page  (jb)  a  plea  justifyiag  under  a  custom .  for  the  te- 
nants of  a  particular  copyhold  to  dig  gravel,  &c«j  was  held 
not  to  be  supported  by  evidence  of  a  custom  embracing 
the  copyholders  of  the  manor  generally;  and  Lord  Ken-^ 
yon  there  said ,  that  the  defendant  having  pleaded  a  cu3tom 
confined  to  a  particular  tenement,  should  be  boundLby  his 
pleai  and  confined  to  evidence  of  it  only.  Here,  the  only  in- 
stances  adduced  at  the  trial  of  the  election  of  a  cbapl>in 
or  curate,  are  those  of  1744  and  1795,  whioh  are  inconsist- 
eot  with  the  general  right  of  the  parishioiiers,  or  the  msr 
jority  of  them  in  vestry  assembled,  to  elect,  as  alleg^  ^ 
the  declaration ;  for  those  eatries  are  conclusive  to  shew 
that  such  right  was  confined  to  the  inhabitants  of  the 
parish  who  had  paid  42.  to  the  chaplain  beyond  his  titbes. 
From  those  entries  it  must  be  inferred,  that  evaa  tbasQ. 
parishioners  who  had  paid  church-rates  had  no  right  to 
vote,  but  only  those  who  contributed  to  the  mamt^^^ 
or  support  of  the  chaplahi  or  curate.    The  sum  of  ^i 
payable  by  the  parishioners  individually,  is,  mQ9^  prdb^- 
bly,  in  lieu  of  that  which  was  paid  by  the  rector  to  the  ef- 
ficiating  priest  at  the  thne  of  the  Ecclesiastical  Spr^^s 
and  the  r%ht  to  elect  the  curate  was  consequently  g^^^ 

(a)  4  Leon.  242.  (b) 4  E^i.  lUp-  7>* 
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up  by  ihe  rector  to  the  parbhionei^^  on  their  relterifig  liira         '®^* 
from  the  payment  of  that  annual  stipend.     It  cannot  be       Arnold 
contended  for  a  moment,  that  the  sutn  of  4/.  has  b^en  paid    _    ^f • 

,        ,  .  ,  .  .  -  .    ,     "The  Bwhop  of 

by  the  parishioners  to  the  curate  frohi  time  iiTviTt^inortafjBATH&WELtB 
aSy  at  the  time  of  the  Parliamentary  Surrey,  the  rectory  of 
Burrihgian  was  stated  to  be  worth  onl jr  from  40/.  to  50/. 
a-year/  add  that  nearly  15/.  of  that  amount  was  made  up 
of  oblations  and  tithes. 

Lord  Chief  Justice  Best.-^I  ain  of  opinion,  that  diere 
must  be  a  new  trialin  this  case,  li^hich  I  much  i'egret,  as  the 
preferment  is  of  so  trifling  a  nature,  since  it  only  amounts 
to  the  annual  value  of  100/.  One  of  the  groundsr  on  Which 
a  motion  has  been  made  ibr  a  new  trial  is,  that  the  entry 
in  the  register  df  visitations  in  1606,  Was  impi^perly  re- 
ceiv6d  in  evidence  at  the  trial ;  but  I  am  of  opinbti,  that 
it  was  admissible,  and  properly  received.  But  I  very  miich 
doubt,  whether  suflScient  attention  was  paid  to  the  eirettm^ 
stances,  as  to  whether  the  custom  relied  on  fbr  the  plaintfSk  • 
was  an  ecetesiaiHical  or  common  kew  custom ;  and  as  the 
attention  of  the  Jury  was  not  called  to  that  pdht,  the 
cause  must  go  down  to  be  rc-triedv  If  the  nature  df  the 
custom  be  considered  with  reference  to  other  evidence  in 
the  cause,  particularly  the  entries  in  the  parish  books  as 
to  the  election  of  the  chaplains  or  curates  in  1744  and 
1795,  it  appeari^  tome  to  be  rather  an  ecclesiastical  thM 
a  common  law  custom.  The  main  ground  on  which  I^ 
think  the  entiy  in  the  register  was  admissible  is,'  th^ 
it  is  the  duty  of  the  bishop,  at  his  visitations,  to  inquire 
how  the  different  parishes  within  his  diocese  are  served ; 
if  the  duty  be  performed  by  the  rector,  he  needs  no 
further  investigation,  but  if  the  parish  be  served  by  a  cu- 
rate, it  would  naturaBy  lead  him  to  ask  how  and  by 
whom  he  was  appointed,  and  if  the  Bishop  had  done  so  in 
this  case,  he  would  have  been  informed  that  the  appointment 
was  made  by  the  late  rector.    If  so,  the  bishop  would  re- 
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1839.        quire  further  explaoAtion,  as  the  awthorky  of  the  reoftvr 

^|][^^       to  apfXMnt  ceased  at  his  death ;  but  to  renove  that  dsflEnri- 

y.  tyj  it  might  be  said,  that  the  curate  was  appoioted  aeeoedi- 

Bath  awtui  hig  to  custooi*  which  would  lead  die  biafaop  io  iaqime  iolo 

the  nature  of  such  ciifttoin.  But-^M  evidea«&  adduced  «at 
the  trial»  did  not  she^  whether  the  odstom  rdiad  oti-fortbe 
plaintiffs,  was  a  coinM0ii4aw  or  etcksiaaCisaLciiiiiiaLr  The 
nature  of  the  eustom  nuiat  be  colleeteilftom  nsi^^rBstiftas 
allied  in  the  declaration  to  foe  aaanfieBt  eu^feoH;  hoktm- 
ly  two  instances  of  election  of  out ates.'were  addueed  at  Sie 
trial,  the  one  in  1 744*1  the  other  mi  795,  asd  withteoCUieae 
agreed  with  the  enstiwi  as  iclaiiiiied  bgr  the  .jMatiffi^.  ;  It  is 
stated  by  them,  to  be  a  general  cUfttomfot  thoftariilitoneit, 
or  the  majority,  in  vestry  assembled,  to  eket?:  wh^reaa  jigrttbe 
entries  in  the  parish  books^  the  right  AppetrstlWbeihtiit^  In 
those  inhabitanta  who  pay  four  pounda  tQbth^€bik>tMiio9ar 
and  above  Ins  tithes.  That  qualified  or  restriok^irigbtf  iuiidd 
have  been  set  forth  in  the  .declsralipn«r-f  Anofli^r  atamg 
.  ground  gn  which  I  think  this.  OMBb  desQntesiiirtbenifi^wy 
i^  th^t  it  appears,  that  withinone  bandied. and .*ei|(hty  j^eaiB 
fro«i  this  time)  the  rectory  waa  only  worth  belw^9oni40fi  and 
SOI.  n^year,  more.than  onaD^uirjIh  i^tbfivbiohiWasf  toade«p 
by  the  payment  of  certain  oblations  and  tithes.  ItliMiioI'lie 
supposed  for  a  moment  that  the  inhabitants  of  the  parish 
should  have  paid  4i^  aryear  to  theschitpbjn,iA:tUtt]ibl  of 
JRickard  the  first,  the  period  of  legslflaeaioffy»  or  fi^tai  time 
immemorial,  when  it  appears^  that  within  iHwt  ceatiliiea  the 
whole  reetory  was  not  worth  £(ML  9^yeaa«  >  Four  pounda  wn» 
an^ormous  sum  at  that  period,  <tuid  it  thersfbne  a{>{teairs 
to  me  that  the  custom  referned  to.  in  •'tfieiiegiBievv  coupled 
with  the  Parliamentary  Survey,in  which  the  wofcdf^  usuaM^f 
is  introdueed,  is  an  ecolesiastieal  and  noba  oonwuoi^law^cus^ 
torn.  It  must  also  be  observed,  that  in  the  extract  fisom 
die  Ecdesiaadcid  Survey  of  Henry  the^lhi  an:anqual.eti«> 
pend  of  SL  Gs.8tL  h  stated  to  be  poyaUa.^^y'^ihtf  -rectdk 
to  the  officiating  priest,  for  his  anmial  atipettd^ 'tet  m 
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gvidcBce  waa  addaoed  to  shew  whether  that  XNiyment  was        1839. 
stifl  continaedi  or  whetb^  the  rector  might  not  have  made       »^^Jotir 
aoBie  banmin  with  the  pariBhioiiers.  sMng  them  a  rutht  v. 

to  elect  on  thcar  paymg  4J.  a^-year  to  the  curate^  instead  BATaftWaui 
of  tile  8tq>eiid  originaUy  paid  to  him.  That  eireumBtanee 
certainly  ought  to  be  ftdly  inqairod  hito.  The  right  Of 
nomiiHitiBg  a  curate  is,  by  the  common  law,  in  the  rector; 
and  wjben  8  custom  of  this  nature*  is  relied  on  1^  die 
parishioners,  it  ought  to  be  clearly  and  satisfactorily  prov- 
ed; for,as  was  said  by  Lord  MmmfieU,  in  tiie  case  of  Ga^ 
T*  Hamdieyt  nodmig  is  so  Bkdy  to  engender  feuds  and  bad 
fedings between  a  minister  and  his  parishioners,  as  a  meet- 
kqg  of  the  latter  in  the  church,  and  contending  for  tiie  no- 
miiiation  of  a  ourale  or  chaplain  to  preach  thlere.  It  is  al- 
ways deshrable  tiiat  the  rector,  who  is  considered  as  tbie 
head  of  the  wfcfde  parish,  should  have  the  right  of  nomi- 
nating his  curate,  and  that  tlie  election  of  the  latter  should 
not  be  left  to  the  parishioners  at  large;  and  the  rector 
OQf^  not' to  be  deprived  of  his  right,  unless  such  satisfac- 
tory evidence  be*  adduced,  as  would  leave  no  doubt  in  the 
BiiaDd  of  any  reasonable' person  of  the  existence  of  a  long 
eetaUisbed  custom  depriving  the  rector  of  his  right  of  such 
somsnation. 


Mr.  Justice  Park* — Every  person  wha  wishes  well  to  the 
of  religion,  must  be  desirous  that  the  rector  of  a  parish 
shonU  have  the  nomination  of  the  curate  or  officiating  cler- 
gyman under  hb  control,  inasmuch  as  he  can  best  judge  of 
Mi  fitpese  ibr  the  situation,  as  w^  as  of  his  principles  and 
aeqnifenieniB,  and  the  soundness  of  the  doctrine  he  may 
preach  f  and,  genemHy  speaking,  I  shall  always  be  in- 
dined  Jta  support  die  right  of  the  rector  to  nominate  «id 
appoint  a  curate,  rather  than  |^ve  the  right  of  election 
to  the  paridiioiiers  at  large,  or  those  in  vestry  assembled. 
But,  at  tile  sane  time,  if  there  be  a  custom  established  by 
iusmemorial  usage,  it  must  be  attended  to,  because  antient 

VOL.  II.  p  P 
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1829.         rights  are  not  to  be  destroyed  by  any  private  wish  or  indi*^ 

\   '  vidual  feelinff.     But  it  does  not  appear  to  me  thai  the  na- 

V.  ture  of  the  custom  relied  on  by  the  plaintiffs  to  dect  dienr 

BATHft  WBLL8  curate,  has  been  so  fully  investigated  as  it  ought  to  be» 

Besides,  it  is  necessary  to  consider  whether  the  custom 
proved  is  conformable  with  that  laid  in  the  declaration. 
With  respect  to  the  entry  in  the  register  of  vi&atatkms,  I 
am  strongly  inclined  to  think  that  it  was  properly  admitted' 
in  evidence.  A  bishop  at  his  visitations  is  always  in  Ae  babit^ 
of  making  strict  inquiries  as  to  the  mode,  and  by  whom  the 
different  ehurches  within  his  diocese  are  served,  and  how 
the  curates  are  appointed,  and  by  whom  they  are  nominated. 
This  he  does  for  his  own  private  information.  These  visi- 
tations, in  antient  times,  were  not  held  at  stated  periods,  but 
are  now  held  annually.  In  many  dioceses,  a  bishop  sends 
round  printed  circulars  to  all  the  clergy  within  his  jurisdk^ 
tion,  inquiring  how  their  respective  churches  are  filled,  and 
by  whom  the  officiating  ministers  are  nominated  or  appoint^ 
ed.  Here,  the  words  relied  on  in  tlie  register  of  1606  are 
juxta  consueiudinem,  and  we  therefore  ought  clearly  to  see 
what  was  meant  by  those  words;  and,  for  the  reason  stated 
by  my  Lord  Chief  Justice,  I  strongly  incline  to  think  they 
refer  to  an  ecclesiastical,  rather  than  a  common-law  custom.. 
At  all  events,  their  meaning  is  so  ambiguous,  that  I  think 
the  case  requires  a  further  and  strict  investigation. 

Mr«  Justice  Burrough. — I  am  quite  satisfied  that  there 
ought  to  be  a  new  trial,  as  the  nature-  of  the  custom  was 
not  satisfactorily  proved.  I  cannot  agree  with  my  Lord 
Chief  Justice,  and  my  brother  Park,  that  the  entry  in  ths 
register  of  visitations  was  receivable  in  evidence,  as  it  only 
west  to  shew  the  admissba  of  a  priest  by  a  late  rector, 
many  years  before  the  entry  was  made;  At  all  events,  it 
ought  not  to  have  been  received  as  evidence  to  prove  the 
custom^  It  does  not  contain  the  original  adimsaioa  of  the 
person,  therein  named,  nor  does  it  appear  that  he  or  die 
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rector  was  present  at  the  time,  and  the  words  juxta  cansue"        1829. 

iudinem  are  not  only  ambicuous  m  themselves,  but  were  not      \    ' 

.1  Arnold 

evidence  of  a  particular  custom,  unless  they  were  shewn  to  v. 

relate  to  a  long  established  or  immemorial  custom*  Batu&Vbi.l8 

Mr.  Justice  Gaselee, — I  concur  with  the  Court  m  think- 
ing that  there  ought  to  be  a  new  trial,  and  as  I  shall,  in  all 
probability,  have  to  try  the  cause,  I  shall  now  refrain  from 
raalung  any  observation. 

Rule  absolute  for  a  new  trial. 


BusHNELL  and  Others  v.  Levi.  "^''r^!^?'' 

Feb,  4th, 

JL  HIS  was  an  action  of  assumpsit  for  work  and  labour  An  officer  of  the 
performed  by  the  plaintiffs  in  repairing  the  defendant's  Sheriff  of  Jfw- 

chaise.  lock-up  house 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West-  where  he^mid- 
minster,  at  the  Sittings  after  the  last  Term,  the  plaintiffs  onw/buTnel*. 
proved  the  value  of  the  work  done  for  the  defendant,  in  W«  »^  ''•p*  ^ 

office  or  count- 

the  county  of  Middleser,  and  the  Jury  found  a  verdict  ing-houae  in  the 
for  them  for  4/.  18*.  wifereh^"^;! 

on  the  biuinesfl 
of  a  Sheriff's  of- 

Mr.  Serjeant  Andrews,  on  a  former  day  in  this  Term,  ficer,  in  partner- 
obtained  a  rule  nisi,  that  the  defendant  might  be  at  liberty  lom— Held, 
to  enter  a  suggestion  on  the  roll,  under  the  London  Court  jJ^JJoBTsreking 
of  Requests  act  (39  &  40  Geo.  3,  c.  civ.  s.  5  (a),)  in  or-  »  HveUhood  or 

trading  or  deal- 
ing in  LondoHf 
ttid  witUn  the  JmiadSction  of  the  London  Court  of  ConKience  act,  39  &  40  Geo.  S,  c.  dr. 

(a)  By  which  it  is  enacted,  that  from  any  person  or  persons  what- 

it  shall  be  lawful  for  any  person  soever,  residing  orinhabiting  with- 

or  persons,  whether  residing  with-  in  the  city  of  London,  or  the  liber- 

iD  the  city  of  London  or  else-  ties  thereof,  or  keeping  any  house, 

where,  who  shall  have  any  debt  due  warehouse,  shop,  shed,  stall,  or 

to  him  or  them,  not  exceeding  5/.  stand,  or  teeking  a  Uvtlihood,  or 

pp2 
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1829.  der  to  deprive  the  plaintiffi  of  their  costs.  He, founded 
his  motion  on  an  affidavit,  which  stated,  "  that  the  defend- 
ant  lived  in  Newman  Street y  Oxford  Street ^  and  that  pre- 
vious to  and  at  the  time  of  the  commencement  of  this  suit, 
and  ever  since,  he  had  carried  on  the  business  of  a  SheriflTs 
officer,  in  Fetter  I^anCt  in  the  city  otZjondon,  under  the 
firm  of  WiUiam  Levi  and  Son,  and  had  rented  offices,  or 
a  counting-house,  and  premises,  jointly  with  his  said  son 
and  partner,  in  Fetter  Lane,  aforesaid,  and  had  sought 
and  endeavoured  to  get  his  livelihood  within  the  said  city 
of  London,  by  his  aforesaid  business  of  Sheriff*B  officer,  in 
partnership  with  his  son,  and  that  the  defendant  was  lia- 
ble to  be  summoned  to  the  Court  of  Requests  there.^  The 
learned  Serjeant  referred  to  Todd's  Practice  (a),  where  aD 
the  cases  as  to  the  residence  of  parties,  on  the  construction 
of  this  statute,  are  collected ;  and,  although  in  Mitkr  y.WU' 
Uams{b),  it  was  held,  that,  if  a  partjis  residence  be  out  of 
the  jurisdiction  of  the  Court  of  Requests  for  tjondon,y\& 
occasionally  under-writing  a  policy  at  Lloyd" sCoi^eeHoMse,. 
where  he  had  a  seat,  was  not  a  seeking  his  livelihood  within 
the  city,  so  as  to  subject  him  to  the  jurisdiction  of  the  Court, 
as  it  must  be  followed  as  a  trade  or  business.    So,  in  Jef- 

trading,  ordealing  within  the  same  And  by  the  12th  section  it  is 
dty  or  liberties,  to  cause  snoh  enacted,  "  that^  if  any  acdon  ot 
debtor  or  debtors,  pencm  wt  per*  :  suit  slnU  bfr  commenoed  in  »fif 
sofisfroQ  Hrhom  snchdebtpf  debfs  otfiar  Court  than  ^ft^  (}o^.^ 
shall  be  due  and  owing,  or  claiin-  Requests,  for  any  debt  not  exceed- 
ed and  demanded,  and  so  resident,  ing  5/.,  and  recoverable  by  nrtae 
inhabithig^  or  keeping  any  honse,  of  the  fotmer  acts,  or  <yf  tins  act, 
wai«lM«se,sb(ip,&e4,4ic^orMefe«  in  the  sail  Coikrt  of  Re^iicsCB^ ^^ 
ing  aliveUbOjod,  or  trading  or  deal-  plaintiff  or  plaipti|lii  in  >fiiich  to- . 
ing  as  aforesaid,  to  be  wacaed  or  tion  ^r  suit  shall  not>  by  reason 
summoned  to  appear  before  the  of  a  verdict  for  him,  her,  or  tbem, 
coiiimissionerB  at  GtiildkoU,  ftc,  or  oth^wise,  hare  Or  be  endued 
who,  if  the  debt  does  not  exceed  to  any  costs  whatsoever." 
5/.,  have  power  to  make  order  for  (a)  9th  Edit.  955^. 
the  payment.  (6)  5  Esp.  Rep.:  19. 
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feriei  v.  Watti  (a),  where  the  defendant  tended  in  Middle- 
sex, and  kept  a  warehouse  in  .the  city  of  London,  jointly 
with  another  person,  but  told  the  plaintiff  that  he  did  not 
keep  the  warehouse,   and  the  plaintiff,  upon  inquiry  in 
the  neighbourhood  of  the  warehouse,  could  obtain  no  intel- 
ligence respecting  bim,  this  Court  would  not  exempt  the 
defendant  from  payment  of  costs,  on  the  ground  that  the 
g  under  51.,  the  defendant  ought  to  have  been 
9  the  London  Court  of  Requests.     So,  in  Gray 
a  market-gardener  who  held,  at  an  annual 
[]  with  a  shed  over  it,  in  Fleet  Market,  which 
1  three  times  a-weet,  on  market-days,  till  ten 

^e  morning,  after  which,  and  on  all  other  days, 

it  was  occupied  by  others,  wqts  held  not  to  keep  a  ttand, 
mthjp  the  me^ingof  theact|  aoAm  Slanner  v.  Davit  (c), 
B  person  plying  as  a  porter  in  the  city  of  London,  and  re- 
sorting to  a  house  of  call  there,  butnot/b^^'f^in  the  city, 
was  deemed  not  to  be  a  person  seeking  bis  livelihood  in 
Jjondon,  within  the  act.  So  in  Ketasett  t.  IVett  {d),  a  coal- 
merchant,  who  resided  and  earned  on  his  business  at  Lam- 
beth^ in  Surrey,  but  kept  a  counting-house  in  the  city  of 
London,  for  the  purpose  of  receiving  orders,  was  held  not 
to  be  entitled  to  the  privilege  of  being  sued  only  in  the 
Ziondon  Court  of  Requests,  as  a  person  seeking  hia  Ureli- 
hood  in  the>eity:  yet,iin  Cr<^  v.PH«ian{e)  a  person  who 
rented  a  counting-house  hi  the  city  of  London,  joindy  with 
another  person,  and  received  orders  there  for  his  business, 
was  held  to  be  within  the  jurisdiction  of  the  London  Court 
of  HequeaU  act,  akhutgh  he  slept  and  resided  in  Southmari. 
That  ease  is  expm84y  in  point,  and  is  the  latest  authority, 
with  the  exception  of  Kemsett  v.  Weat,  where  Crojt  v. 
Pitman  was  not  adverted  to;  and  in  all  the  previous  deci- 


(o)  1  New  Rep.  10.  (<')  5  Don.  &  Ryl.  636. 

:«)  8  Eut,  336.  U)   1    Manh.  269;     &  C. 

U)  2  Tsant.  196.  Twunt.  648. 
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1929;  sionSy  the  defendant  had  no  permanent  office  or  place  of 
business  within  the  city,  but  only  resorted  there  occasion- 
ally ;  whilst  here,  it  is  expressly  sworn,  that  he  rented  i 
counting-house  in  the  city  o(  Loudon,  and  sought  to  get 
his  livelihood  there;  and  although  he  was  in  partnership 
with  his  son,  he  is  still  within  the  meaning  of  the  act,  ac* 
cording  to  the  case  of  Croft  y.  Pitman, 

Mr«  Serjeant  Wilde  now  shewed  cause,  on  affidanti 
which  stated,  that  the  defendant  carried  on  the  business 
of  a  Sheriff's  officer  in  partnership  with  his  son,  at  a  look* 
up  house  for  the  Sheriff  of  Middlesex,  in  Newman  Sireeit 
Oxford  Street,  where  he  resided,  and  that  he  was  rated 
as  the  occupier  of  such  house;  that  process  in  the  city 
of  London  is  served  and  executed  by  one  of  the  Seqeants 
of  Mace;  that  the  defendant  was  not  one  of  those  oiBr 
oers;  but  that  he  carried  on  the  whole  of  hb  busioess  as  a 
Sherifi^s  officer  in  the  county  of  Middlesex,  where  the 
phtintiff's  cause  of  action  arose,  the  chaise  having  been 
repaired  there.  It  was  also  sworn»  that  the  plaintifs  did 
not  know  that  the  defendant  had  a  coiinting4oiiae  otoi- 
fice  in  Fetter  Lane  at  the  time  the  laetion  was  brongbt; 
and  that  it  was  rated  in  the  name  of  Lawrence  Leei,  the 
defendant's  son.  The  learned  Serjeant  submitted}  ^^ 
this  caae  waa  distinguishable  from  Croft  y.  PUmanySB  there 
the  debt  was  opntracted  in  London,  wUkt  heie,  as  the  de- 
fendant was  not  an  officer  of  the  Sheriffs  of  that  eity,  and 
resided  wholly  in  Middlesex,  he  must  be  considered  as 
'  carrying  on  his  business  tbere^  although  he  was  in  'partner- 
ship with  his  son,  and  occupied  an  office  jointly  with  ban 
in  Fetter  Lane. 

But  the  Court  held,  that,  as  the  worda  of  the  act  extend 
to  persons  keeping  any  shop,  shed,  stall,  or  stand,  or  seen* 
ing  a  UveUhood,  or  trading  or  dealing  within  the  city  o 
London;  and  as  Lord  Chief  Justice  Gibbs  had  heldiio^C^ 
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y.  Pitman^  that  a  person  renting  a  shop  or  stall  was  with- 
in the  jurisdiction,  although  he  rented  it  jointly  with  ano- 
ther; and  Mr.  Justice  Dallas  said,  that  the  defendant  re- 

m 

ceived  orders  at  his  counting-houscj  and  that,  if  so,  he 
^ust  be  said  to^arry  on  his  business  there ;  and  Mr.  Justice 
Heath  and  Mr.. Justice  Chambre  concurred:  that  case 
must  gOYcrn  the  present,  particularly  as  the  affidavit  is  suf<« 
ficieiit  to  bring  the  defendant  within  the  authority  of  that 

decision. 

Rule  absolute. 


1829 


bushnell 
Levi. 


Gould  v.  Shirley. 

jThIS  was  an  action  of  assumpsit,  and  brought  to  recover 
fiom  febe  defendant  the  sum  of  20/.  and  upwards,  for  goods 
sold  and  delivered.     Pleas — First,  non  assumpsit;  and 
secondly,  non  assumpsit  infra  sex  annos,  on  which  issues 
were  joined.    The  -defendant  paid  3/.  5s.  id.  ifito  Court. 
At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last  as- 
sizes for  the  county  of  Stafford,  it  appeared  that  all  the 
goods  were  delivered  to  the  defendant  previously  to  and 
in  the^ear  1820,  with  the  exception  of  one  parcel,  supplied 
tm  the  S6th  December,  1825,  the  amount  of  which,  vix, 
•SI*  6e*  4d.,  he  paid  into  Court.     In  order  to  take  the  eas6 
but  of'tbe  operation  of  the  statute,  the  plaintiflrs  nephew 
ims'caHed  as  a  witness,  who  said  that  he  had  assisted  the 
plaintiff  in  his  business,  and  that  he  saw  the  goods  de- 
livered to  the  defendant;  that,  in  the  Spring  of  1826, 
be  went  to  the  defendant,  and  told  him  that  the  plain- 
tiff had  sent  him  (the  witness)  for  some  money,  which 
lie -owed,  on  account;  that  the  defendant  said,  that  he  had 
jiot  got  any;  that  the  vntness  saw  him  again  shortly  after- 
words^ and  told  him  that  his  uncle  (the  plaintiff)  had  shewn 
Mtn  his  accountSr  and  that  the  amount  was  more  than  20/., 
but  that  the  defendant  made  no  answer;   that,  on  the 
witness  then  urging  the  defendant  to  help  him  to  5/.,  as 


Thta^iday, 
Feb.  5th. 

On  the  defend- 
ant'i  being  ap- 
plied  to  for 
payment  of  a 
debt  of  20/., 
barred  by  the 
statute  of  iiml- 
tations,  he  said 
he  was  going  to 
H.  in  the  course 
of  the  week, 
and  he  would 
help  the  plaintiff 
to  5/.  if  he 
could: — Held, 
that  this  was  a 
mere  condition- 
al promise,  and 
that  it  was  in- 
cumbent on  the 
plaintiff  to  shew 
that  the  defend- 
ant was  of  abili- 
ty to  pay. 


1 


S^,  ..    .1   .,   !C^M^$iV  MtUMY  JU^H^.  I 


•  l'  I 


im       thQ:{(M4p^  ,wM.  ht^ing^  mi4  Wteled  tooney  WEy^Mi 

^^^^/  '-  the  ctefendant.repliddi  he  ww  goiiig  or^r  te  Hm/kyi  id -tha 

V.  ccjivicseof  4&e.w6ek,  and  he  ^ovld  hejp  ti^e  plaittfiCr  t^^^if 

. Xheileamed  J^d£6  kftU.toUie  Juf-jr  to  «^i^  wjietbe^' 
upon  thiA  evidence  there  waa  an  a^powlodgfoeol^  of  Ibe 
debtjby  th^  defisndant,  and  a  pronuiie.  tQ  pay^  a^  fin  du| 
pI^tiflTs.^punael  9^bllutting  that. the  evi^^ifio  waii  ii^'' 
fip^ot  for  that  purppoei  the  Iei^nie4  ^udgea^^j  tfaat|kheie' 
wi^^  at  aU  f¥ents  m  adnisaioB  of  a  debt  of  d/«/  #^d.  l^t  it 
t({  the.  Jury  to  ppx^^ider  whejfcer,  irtt^fs  n  person  ^^nwdi 
SP(.>  and  there  13  a  promUe  to  p^j  5i^^  it  ia  apa  ^dipiiwo 
of  jljbe  wbofe.  They,  found  that  there  was  an  a^Iuopwledg- 
xx^mt  an<l  p90Q(U9e  V>  pqr  t^  .F-bol^t  ^  gfi^^  «  ?prdict  &r 
th^ j^lajintiJB&  fer^.  17«.9i/^  the  anu^pxil^  of  h^.demaqi 
a^  proved^  Leave,  hoiyover,  w<^  xefterv^  to  the.d!?fie|<^#^ 
tQ.mc^vQ  tQ.c;nU;r  a . nonsijit,  pr  fbat  ^)eT!?^d|ptffiwhthf 
reduced  to  l/.l^.  8cf«|  which,  vidi  tjb^sum  9fS/vd««^« 
p^jd  into  Ceuxtf .  would  amount  to  5/.  ;i  to  'F^ich  alpq^tH  f  ^ 
sub^iittedtbe  p^yntiffc9uId.tee|ltitledf       .    ^   . 

^,Mr.-?e?ds^ut  ]^tfcf?,in  the  Ia3^  Tferoi«  acG<ndii9gIy;^ 
ta^<3d  a.rule^/j^.apd  contended  .that  diqra  Wiaa  ^at.siiffi? 
cient  proof  of  an  ^u^^kfiowledgip^t  pr  ip^f^fo^^  |by  tb^  J^ 
fendant  to  take  the  case  out  of  the  statute ;  that  the  pro- 

"JJSP'i ff  ^J^y^  *  "?5^^  ^opditipnaj  pivroMef  aid ^<** 
aUey^entp^^a  cf^itic»ifl|l  prpipUp  to  p^  ^^co^HQ^)'^ 
ta^en  to.l)eian  abeolute  pro^e  to payi^^  foj? wbi^^h  ^ 
v^dict*  ufaa  tdten<  .    j 

J  Mr^Seq^ant  Peqhp  uoir  8hewe4.f<auae^. — ^Tfhe  qpfft^W 
W;a/»  .properly,  left  to  the  Jury»  and  there  ia  np  groiiB4  ^ 
disturb  their  veprdict.  Although  in  Scales,  v.  JfKifib  (^h 
where  the  defendant,  on  being  called  on  for  payment  of  a 
debt,  said  it  was  not  in  hb  power  to  pay,  but  as  soqn  as  it 

(a)  3  Biog.  638. 
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wiUir,lie'v<rMM-^il  iris  lield  to  be  a  conditional  promise  only,  1829. 
and-that  it  was  iacuuibent  on  the  plaintifF  to  prove  the  de* 
febdimt's  ability  to  pay;  yet  there  the  Court  were  equaHy 
divided  in  opinion;  and  though » in  the  subsequent  case  of 
TMner  W  Smarf{a)t  ^*bere  the  defendant  said:  '*  I  can- 
n^C^^y  the  debt  at  present^  but  I  will  pay  it  as  soon  as  I 
can/*  ^t  Was  held  not  to  be  a  sufficient  acknowledgment  to 
entitle'  the  phintiff  to  recover,  he  not  having  proved  the 
defeiiditifs  abiKty  to  pay;  yet  here,  the  defendant  did  not 
say  ihat  he  could  inot  pay,  but  that  he  would  help  the 
-fkiSMffio  6l.f  if  he  could.  That,  therefore,  amounted  to 
afi  aeknbwledgiiient  of  the  whole  debt,  and  a  promise  to 
pay  6l.  in' part;  and,  although  the  expression  miay  b^ 
equivocal  in  H^felf,  it  was  properly  left  to  the  Jury  to  say 
wither  it  was  an  admission  of  the  whole  debt  being  due, 
o^  a  promise  to  pay  part  only.  In  A*  Court  v.  Cross  (b) 
the  defendant  sdd  he  would  never  pay;  and  although,  in 
Ayiony.  B6U  (c),  idiere  the  defendant  said  he  should  be 
happy  to  pay  the  debt  i/"  he  cotdd,  the  Court  held,  that 
the  case  fell  within  the  rule  laid  down  in  jf  Court  v.  Cross  i 
yet  here,  the  defendant  did  not  deny  that  the  sum  of  SO/. 
yrak  due  to  the  plaintiff,  and  he  promised  to  help  him  to 
Sii,  whieh  Was  evidence  of  an  acknowledgment  of  the  ori- 

gidai  diebt,  and  a  promise  to  pay  part  of  it. 

. . »       ■  .    . 

Mr.  {Seitjeant  WiUe,  in  support  of  his  rule,  relied  on  the 
case  -of  Tanner  ▼•  Smart,  where  the  defendant's  promise 
wto  la  terms  similar  to  the  present,  and  the  Court  took 
time  to  consider;  and  Lord  Chief  Justice  Tenterden,  in 
delivering  judgment,  after  referring  to  the  several  cases  on 
tMs  disputed  point,  skid  {d) :  ''  AH  these  cases  proceed 
upon  the  principle,  that,  under  the  ordinary  issue  on  the 
statute  of  limitations,  an  acknowledgment  is  only  evidence 

« 

{a)  6  Barn.  &  Cress.  603.  (c)  4  Biog.  105. 

(6)  3  Btng.  329.  (</)  6  Barn.  &  Cres$.  609. 
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.1099.  «f  a  juromtse  to  pay,  and.uolesa  it  is  conformable  tOj  and 
0iaiBiains  the  promiaes  ia  the  deelanitioii»  though  it  may 
flheif  to  ^moBStration  that  the  debt  hat  nerer  been  paidj 
*and  18  stiU  subsiating,  it  has  no  effect.  The  question  then 
cemea  to  this :  Is  there  any  promise  in  this  case  whieh  will 
support  the  promises  in  the  declaration?  The  promises  in 
the  declaration  axe  absolute  and  unconditional,  to  pay  when 
thereunto  afterwards  requested.  The  promise  proved,  was 
'^^  I'U  piQT  afli  soon  as  I  can;'  and  there  waa  no  ewleneeof 
ability  to  pay,  so  as  to  raise  that  which  in  its  terms  was  a 
qualified  promise  into  one  that  was  absolute  and  unqualifi- 
ed."  That  reasoning  is  expressly  applicable  to  the  pie- 
pent  casCi  and  makes  the  former  decisions  consistent  and 
intelligible^ 

I^ord  .Chief  Justice  Bbst. — Where  the  terms  of  an  ac- 
knowledgment of  a  debt  barred  by  the  statute  of  limita- 
tiona  are  ambiguous,  their  meaning  and  efieot  ace  ques- 
tions for  the  Jury;  but  I  am  of  opini<m  that  what  was  said 
by  the  defendant  in  this  case  does  not  amount  to  a  pro- 
i»\seio  p8(y,  or  even  an  acknowledgment  of  the  plaintiflTs  de- 
mand; and,  eyen  if  it  did,  it  is  quite  clear  tiiat  it  waa  merely 
a  conditional  promise.  The  defendant  at  first  said,  that  he 
had  not  got  any  money,  and,  on  being  afterwards  applied 

.  to  for  20{,|  he  made  no  answer;  and,  on  being  requested  to 
help  the  phintiff  to  5L,  he  replied,  **  that  he  was  going  to 

.  Hanieif  m  the  oourse  of  the  week,  and  that  he  wouM  help 
him  to  5k  tf.  he  cauld.'!  It  was,  therefore,  incumbent  on 
the  plaintiff  to  shew  that  the  defendant  was  able  to  pay 
that  sum*  This  case,  therefore,,  falls  precisely  withm 
that  of  Tanner  v«  Smart,  where  my  Lord  TenterdcH,  in  a 
most  elaborate  judgment,  after  reviewiog  all  the  previous 
conflicting  decisions,  arrived  at  the  conclusion,  that,  in  the 
case  of  an  acknowledgment  in  terms  similar  to  the  present, 
the  plaintiff  could  not  recover  without  addudng  proof  of 
the  defendant's  ability  to  pay. 


SBIftLSY. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  lY.  585 

Mr,  Justice  Pakk. — I  am  of  the  same  opinion.    Ill        lSd9. 
4*C0uri  Y,  Cross,  the  Court  thouffht  that  the  mere  ao-  ^ 

°  Gould 

knowledgment  of  a  debt  did  not  amount  to  a  promise  to  9. 

pay;  and  that,  if  there  were  any  thing  said  at  the  time  of 
the  acknowledgment  to  repel  the  inference  of  a  promise, 
the  bare  acknowledgment  would  not  take  the  case  out  of 
the  statute;  and,  although  we  were  divided  in  opinion  in 
Scales  y.  Jiteob,  yet,  the  grounds  on  which  I  came  to  a 
different  conclusion  from  my  Lord  Chief  Justice  and  my 
brother  Guselee^  were  the  peculiar  circumstances  of  tile 
case,  andparticularly  the  time  when  the  promise  was  made, 
and  I  thought  that  such  promise  ought  to  accompany  the 
acknowledgment ;  and  that,  if  there  were  a  condition  annex- 
ed, it  was  incumbent  on  the  party  to  shew  its  performance, 
or  the  means  of  doing  so.  Here,  howeYer,  what  was  said 
by  the  defendant  does  not  amount  to  an  acknowledgment  of 
the  plaintiff*^  demand,  much  less  a  promise  to  pfay  ev^tr  a 
part  of  it!  he  merely  said,  that  he  was  gbing  to  HinU^y 
in  the  course  of  the  week,  and  that  he  would  help' Ike 
plaintiff  to  51,  if  he  could;  and  when  he  wad  premttsAy 
informed  that  the  account  was  ^h  and  upwards,  he  mafde 
no  answer.     I  therefore  think  that  the  rule  for  entering  a 

nonsuit  must  be  made  absolute. 

•    •  .       •         ...  .  -  -  .♦ 

Mr.  Justice  Bvrrough. — ^The  ground  on  whichlfound- 
ed  my  opinion  in  Scaks  y.  Jacob  was,  ihtA  the  d^fefttf^t 
was  sued  within  six  years  after  his  promise,  and  that,'ifan 
action  had  been  commenced  on  an  account  stated' the' dky 
after  the  pronrise  was  made,  the  acknowledgment  would  faaYe 
been  sufficient  to  sustain  the  action,  the  debt  being  an  aYOil- 
able  claim  at  the  time.  But  thi^  case  faHs  expressly  within 
that  of  Tanner  y.  Smart,  and  with  which  I  fully  concur^ 

Mn  Justice  Oasblee. — In  Scales  y.  Jacob  I  thought 
that  die  promise  by  the  defendant  was  a  conditional  pro- 
mise, and  that  it  ought  to  have  been  declared  on  as  such ; 


^ 


58^ 


doutlS 

^*    i 
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J629.  ^  and  also  tliat  it  was  a  new  promise,  and  not  a  revival  of  the 
old  one..  Here,  I  would  not  nonsuit  the  plaintiff,  but  left 
it  to  tlie  Jury  to  say,  wliether,  the  defendant  having  ad- 
mitted 51.  to  be  due,  it  amounted  to  an  aclnowledgiaent 
of  the  whole  of  the  plain tiff^s  demand.  I  was  not  then 
aware  of  the  decision  of  the  Court  of  Kitufs  Bench  io 
?««««;  V.  ^««,r^,  which  has  laid  do W  a  tr«7a„d  conect 

princi{)te,  and  by  which  I  feel  myself  bound  to  abide. 

••  •  .         • 

'  Rule  absolute  fdr  a  nonstiit. 


Feb.  5th. 


The  plalntiA 
coiDincoced  ui 
action  agalnat 
the  defendcnt, 
at  adminiftni- 
trixet. — Pleiu, 


Anh  TAyLOR  and  Mak,y  Foldbr,  Adwioist^atnxv  of 
Sarak  Folder,  deceased^  r*  Lyov. 

A' RULE  mM  WII4  obtaiin^by  Mr^84»ijMiA  mAfe|<ma 
{qtmerdsfin^MB^etttH  that  the  ptalntiflb  udght  be  at 
liberty  t9  nmend  the  writ  and  «teclttrati6ii  iii  Ihismiose, 
either  by  ^Moitliiig  the '  «»pte0eiMtttlfe'  ^Iiiirftdfiev  of  the 
limitadoos,  and  phAltlfS^  OF  hychaiigii^;  It  from  adminlmiitrbiesio  8(0^ 
M  wm^!^r  ^^^0  inttners^  or  by  entklii^  the  dedavation  of  Hilmf 
adminittntrizet  T^nm^lBSSj  itisteMl  of  MMu^mow  Tem,  48i^|  iiild  AmC, 

of  the  deceased,  •  x 

at  the  time  of  in  tfie'|nMUi  time,  idl  ifarthef  proeeedings  migiiii  be-sti^ea^ 
ment^Sr^t  H©ibunUel>hk.«wtioaott  an  affidavit  «f  th©  pWfttUfi^^ 
li^Lutmi^  ^'^^^^'^i^  fldikh  atntlid,  tbat'tbe  oettoa  mA  cmtt^aRC^  m 
were  not  uken  the^  13th'  StptBrnbefy  1807,  by  process  oat  of  iMs  Coarti 
a!e  action  WM  retismable  on  the  Brst  retum  of  the  Midtu^UnaBtem 
^^^rS^  fotto#iiig^  that  the  plaintiffs  sought  te  reodter  tbfr  Mm 
tationt  wooid     oC  SOM.  hotn  the  defiendant,  as  the  eOMplor-Df  ee^ 

have  been  a  bar  . 

to  a  new  ac-  taiil  faffla  of  cwbange,  4rawn  on  him  by,  and  p*yitUe 
^'hS^^'  ^^  Sarah  FMer,  who  died  in  J/oreA,  !«»;  that  tke 
t^^^^^  pkdntiira'  iitforhey  wes  instructsd  to  aoe  the  defeadieit  in 
minutntriiei  of  DeccfkAtT  ki:Ak9t  yoar^  but  tbtt  he  was  finable  to  find  his 
Uie  Court  allow-  address  till  September f  1827;  that,  before  theretoniof 

ed  the  writ  and 

declaration  to  be 

amended  by  describing  them  in  their  former  character»  OH  payment  of  coats  by  the  pkiiotiAi  vAi^- 

lowing  the  defendant  to  plead  de  novo. 


•v.-i 
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the.  writ|  the  defendant  cominenced  a  suit  asauist  the  plain- 
tiffs  in  the  .Court  of  MxcHequer^  and,  obtaiped  a^  writ  of  ip-> 
junction  for  want  of  app^arance^  restraining  th^  plaintiffs^ 
from  proceeding  in  this  action ;  and  that  the  injunction  was 
dissolved,  upon  the  merits,  at  the  end  of  the  last  trinitu 
Term;'  that  the  declaration    was  intitled  gei^erally  of 

Michaelmas  Term,  1827,  and  delivered  on  the  first  day  ot 

»        ,■      .        »        •  •       ,     •  ■ *•    » " 

that  Term:  and  that  the  defendant  pleaded— l^r^.  the 
general  issue — Secondly^  the  statute  of  limitations — ^and 
Lastfyi  that  t|)e  plaintiffs  v^re  not  administratrixes  of 
Sarah  Folder,  deceased,  at  the  time  of  the  commencement 
of  the  suit:  upon  which  the  plaintiffs'  attorney  found,  on 
inquiry,  that  the  letters  of  administration  were  not  taken  out 
until  Oi^eB^Deeetnberi  1B37;ye  hairing  previously  thdugW 
that  they  had  been  granted  within  a  yieat  kfter 'the  death  of 
t\^  ittteatataA  it  wafi^abo  sI^ot^,  thiit  tlfa  idaintiiffi.iRdrdf  ^d, 
si^ryK^^g-pi^lnfit^^  y^l'i^s  tb^  adinttrisfrbtrik^  of  4lifi;i 
dfcefi«(Bdi;ftn^:ttial:th9  40l^t  jn  queationr  wto^oantrnot^  kit 
the.  ^dliirs^  oi^a  biliintssjfic^j^      in>  fhe  separate  nAmadf 
SarfiAfMen  but  fbrtlibe  jobit  benefit  ofhei^self  sM: tU  i 
pl^iatUki  and :|]ial  the  plea  of  ftbestatote of  Uwilatiaiiaf 
wfwJdbeifiltid'to  my-mw  action*  •  Under  ihea^  eircmirT 
ataiMei^  the  bat ned  ScarjeesI  atib»Hted><thAti  as^thftipbdia-f »     t    >  ' 
tiflb'attAm^y  sii^d  oul:  the  writ,  in  ignbsaaoe/  off  .theiftedj 
that  thelelMra  of  admintatralloabad  nols  ^dienifaebB  gi^duthy 
e^i  IheiplliiDtiffaLweie  entitled  td  mie  aav«uir|tbgl;pir^;' 
nwsj  4(ial#Ad  of  iir.  dieitrepreaantaitiYedittriaBtan^  thdanne) 
oCae^Qli  being  .the  ^aoie ;  .and  he  9flk^  om  !diei  cas^  pfi  Tlie 
Esieeutprs  of  the  Duke  o(  Marih^ougiv^  Widnun^{b)^ 
wbM^.<Af  iJnintiS  dedlEu^d,  as  exdcutpni*:  i«  ia  proitntk  to^  ^ 
th^  teaUntof,  and  ,i)i9m\  liaxlng  bee»:joiped  oita  :|dfa'^x>f ; 
tl|0  atatlilie  9f  liikiitatioos,  the>,Co»rt  permitted  the' ^H''But*«' : 
ti|S»  .to  amende  by  laying  the  ptfemisi^  to  have  been  laluie  toi 
thjema^Tet.       . 


•T  .-''. ,'  i' 

.J^'L..!*  t'  it     :■'.• 
--."'  •  ■•  ''.I  " .".    «■? 

■  .','>'  <  i  :, .'. 
J.    ...    '     iM, 


In,      ■  <    'I    .  ;j   ." 

!l>   •    "■        '       •'       'el' 
»T'  1         •  I, 

-   .'   Ill  •  jn  "•■ . 


^^    lilt.-,  4.. •■'I  • 
'.  f.  ol.  .  /■'/     i' 

f   ■      ....      -1? 
■V'     ••  ,.  ■    ,   .  :) 


(«>  2  Str.  890. 
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Mr.  Serjeant  Taddy  and  Mr,  Serjeant  SpanUe  now 
shewed  cause.— If  this  amendment  were  allowedi  it  would 
hare  the  effect  of  giving  the  jJaintiffs  an  opportanity  of 
Commencing  a  new  and  dtfierent  action,  to  the  prejadice  of 
die  defendant,  and  so  deprive  him  of  that  benefit  to  which 
be  woidd  bai9e  be^n  entitled  if  the  idainti£&  had  at  first 
eonnnenced  the  action  in  their  own  right.     In  the  ease  of 
The  Executors  of  the  Duke  of  MarWorougk  v»  Widmorea 
the  amendment  was  allowed  on  the  authority  of  Bearecrofi 
T.  The  Hundred  of  Bumham  (a),  where,  in  an  action  apon 
the  statute  of  hue  and  cry,  the  allegation  of  the  oath  in*  Ae 
declaration  was  allowed  to  be  amended,  by  laying  it  to  have 
Ueen  made  by  the  servant  instead  of  by  the  master.  In  Doe 
d,  Hafdnian  v.  Piltingtan  {b),  Mr.  Jus^ee  Yaie9  and  tbi 
Justice  Agton  cited  the  case  of  The  Exeeators  of  the  Duke 
(X  Marlbotoiigh  v.  FFtdmore,  and  said,  that  it  was  reported 
mone  at  large,  and  rightly  taken,  in  Fiixgibbott  (c),  where 
die  declaration  was  amended  by  laying  the  promise  as 
made  to  the  exedutors  instead  of  to  the  testator,  because 
the  plaintiffs*  action  would  otherwise  have  been  lost,*  the 
statute  of  limitations  having  run  upon  the  promise  made 
to  the  testator.     A  count  on  a  promise  to  the  plaintiffs  a» 
surviving  partners,  cannot  be  joined  widi  a  eoiint  alleging 
a  proitoise  to  them  as  administratrixes,  or  to  their  intestate; 
and  although  the  declaration  might  be  amended  by  laying 
a  promise  to  them  in  their  representative  character^  in- 
stead of  to  their  intestate,  yet  th^  cannot  be  allowed  to 
abandon  their  former  action,  and  commence  imolher  in 
their  own  right.    -  Besides^  in  this  case  there  u  nothing  to 
amend  by,  which,  as  Mr.  Justice  Bnller  said,  in  Oreenn  v. 
Betmei  (tf),  is  a  circumstance  by  which  the  Gourts  have  al- 
ways been  guided;  and,  although  a  writ  might  be  amend* 


(fl)  3  Lev.  347.  (c)  Ptoge  193. 

(6)  4  Barr.  2448.  {d)  1  Tenn  Rep.  763. 


Mr.  Ju&tice  Park* — ^Amendments  are  not  only  in  the 
ereiion  of  the  Court,  but  of  a  Judge  at  CShambf^rs,  andmaji 
be  allowed  in  every  stage  of  the  proceedings,  until  Tendict^ 
ptoYided  tbey  be  in  furtkeranee  of  justice.  In  the  caae^ixf 
bailable  prooess,  in  an  action  against  the  bail>  the  pleadkiga 
eould  not  be  amended  by  introducing  a  new  and  substai^iv^^ 
earaae  of  action  against  them,  so  as  to  make  them  liable,  inv 
dependently  of  their  character  as  bail.  But,  by  allowing 
thb  amendment,  we  shall  prevent  expense,  and  alao  con- 
fer a  &TOur  (m  the  defendant,  as,  if  he  succeeds^  ihe  will 
•bftain  his  costs. 
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ed  by  the  pnedpe,  yet  there  is  a  wide  distinction  where 
the  mistake  is  occasioned  by  the  act  of  the  party,  or  by  the 
negligence  of  the  derk;  and,  as  the  defendant  has  pleaded 
that  the  plaintiffs  were  not  administratrixes  at  the  time  of 
the  commencement  of  this  suit,  it  is  a  complete  answer  ta 
the  action,  and  it  is  too  late  for  the  plaintiffs  to  seek  to 
amend  their  own  error;  especially  as  the  nature  of  the  ao« 
tion  will  be  thereby  changed. 

Lord  Chief  Justice  Best-^^Wc  are  not  always  bound 
to  see  whether  there  be  anything  to  amend- by  xiv  nat^ 
We  may  order  declarations  to  be  amended  bystriking^nit 
nnnecessacy  coants;  and  we  are  also  empowered  ta  amend; 
{M^viously  to  vevdict,  when  we  see  that  the  jtOstice  of 
the  case  will  be  advanced  by  our  so  dotDg«  Qaestiona  of 
amendment  are  purely  for  the  discretion  oS  the  Catirt^ 
Although  the  plaiatiffii'  cause  of  action  is  bounded  an  a 
a^e  demand,  the  defendant  has  not  alleged  that  lie  has 
been  deprived  of  the  testin<^y  of  any  witness  by  death:  or 
otherwise;:  and,  if  he  has  a  good  defence  to  the  action,  the 
artiendment  will  be  beneficial  te  him^  as  he  wiirbeentL^ 
ded  to  costs,  which  he  would  not  have  been  if  the  plain-^ 
^iflGa  had  eoi^imied  their  suit  in  their  cbaxacter  of  admins 
istratrixes. 
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1629.  Mr.  Justice  Bur&ouoh  and  Mr.  Jostioe  Gasiub  oon- 

curred* 

Rule  absolutej  on  payment  of  costs^  A»  d^ 
fendant  having  leave  to  plead  ife 


Fridi^,  Mary  Davis  r,  Russell  and  two  Others. 

Feb.  Oik.       _, 

A  coiwtibie  it  X  HIS  was  an  action  of  trespass  finr  an  assault  sad  Mr 
i^h^T  imprisonmetit.  biought  agamst  the  defendant  BrnM, 
peiBon  charged   a  supenntendant  of  the  CheUefdkam  poBce,  and  the  two 

on  impicioD  of 

Sdony,  if  he  Other  defendants*  the  one  a  constable,  the  other  a  ooDec- 
OTpnMbte**  ^'  ^f  rates»  who  acted  as  the  assistants  of  Jtufiffl)  in 
S^ti^^^P  taking  the  pkintiff  into  custody  and  eonveynig  ber  to 
charged  it  the     prison.    Plea— *Not  goDty. 

btviiig  been  left  At  the  trial,  before  Mr.  Justice  Gaweletf  at  tbe  hit 
n^he^AerTon  Assiscs  for  the  county  of  Ghueetier,  it  appeared,  thst,  in 
•u  the  £m:u  be-  November,  1827,  the  platntiff,  afemale  in  the  dedineof  life, 

fiire  iheiDy  they  ,—, 

Uuraght  that  the  lodged  in  the  house  of  one  Anm  Hammeriat^  amilliserat 
^^bie^  Cielienham,  who,  in  the  evening  of  the  lOth  of  thatnoatii, 
^""ihaTthe^  all^Eed  that  her  house  had  been  robbed,  and  the  pfauntifs 
party  charged  trunk,  which  was  in  her  bed  room,  and  which  eontsisedft 
Mooy^andwhe-  bank  of  Et^gland  note  for  101.,  a  promissory  note  ftr  71, 
^TtftrtlLriu^  and  various  articles  of  jewdlry  and  wearing  appsiel,  vm 
die  coottabie  taken  away ;  that,  some  tame  afterwards,  die  piainliff  dis- 
that  this  direc-  covcred  somo  of  bcr  dotbes  which  were  m  die  trankcos' 
tQbttiinee,^and"  i^^ed  undcT  R  bed  in  Miss  Hammerkn/e  Toom,  and  se^ 
^ui^li^^     other  small  articles  were  found  in  her  possession;  tbstthe 

ttable  did  not  k»l 

fanttxAat  an  un-  plaintiff  then  left  Miss  HammerUnis  house,  and,  on  the^tt 
cMivioD^-^  Jamuary,  18S8,  obtained  a  warrant  at  the  public  ofioe  at 
pSd^'th^  CkelietJum  to  search  the  house,  the  pUntiff  having  pre- 
party  (a  female)  yiously  deposed  that  shc  had  found  some  of  the  aitieiea 

at  nighty  with*        ■•••i  i*i  •  i»««-«       rr         ^.^     • 

Mt  any  warrant,  shs  had  Hi  ttcr  trunk  m  the  possession  of  Miss  Hammertoe » 
h^^^S^  w<l  that  the  plaintiff  had  suspected  that  Miss  ^.  hsd  been 
J^J^Jy  *^-^  eoncemed  in  taking  away  tbe  phuntiff 's  trunk,  and  rAbing 
oM^itnie.        her  of  the  articfos  therein  contained.    On  Miss  Jfammif^ 
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ftniV  appearing  before  the  magistrates  on  the  8th  January ^  .  I829- 
the  defendant  Russell  being  present,  the  charge  was  dis- 
miflsed.  On'  Sunday,  the  27th  January  following.  Miss 
Hsmsmertomeavi^to  Russell,  and  told  him  that  she  had  strong 
grounds  for  believing  that  the  robbery  in  her  house  had  been 
committed  by  the  plaintiff;  and  she  shewed  him  a  letter  ad- 
dressed to  the  plaintiff,  at  her  house,  bearing  the  Cheltenham 
post-mark;  and  Miss  H.  said  that  she  had  opened  the  ends 
«f  IheJetteraiid  looked  into  it,  and  that,  ftom  what  she  saw, 
die  b«d  goed  reaion  lo  bdiave  that  it  would  lead  to  a  dis- 
jQMrecy  of  the  thief.  The  letter  was  accocdtngly  opened  1^  . 
SusseUf  M  her  request,  when  it  was  found  to  be  dated  Lm- 
doUf  Jasmary  19th,  and  signed*  Obadiefh^  and  appeared  to 
be  ^  ^Difunuoicationixom  himias  the  receiver  of  the  Articles 
alleged  to  have  been  stolen  from  Miss  Hwnmerian,  and  hi 
whidb  he.  requested  the  plainttf  to  say  bow  they  sfa&uld 
b^  ^isposedd^  and  requhrmg  her  to  send  him  some  money, 
.theneby  making  ber  a  participator  in  die.  alleged  robbery. 
Mi8»  Nanmeriom  alto  ioUL  the  defendant  RussM,  that,  a 
,t^.  days  after  the  robbery,  a  letter  had  arrived  at  her 
house  tot  the:  friaijaitiff,  in  the  same  band-writing,  bearing 
the  haniKm  poat-^nuuds ;  and  that  th6  plaintiff  had  refiised 
tDT  sbew.  her  i^  contents,  alAough  she-had  been  requested 
todosok  Vpontfaisi  RmsseU,  xsoAet  the  impresirion  that  ' 
4im  plaintiff  bad  oonnitted  the  robbery  at  Miss  Hammer^ 
kmis  bovae,  called  riie  two  oilier  defendants  to  his  assist* 
luioej  and,  at  her  reqneat,  proceeded  to  a  house  in  EXm 
Sitmkf  ChdietAamt  where  she  said  the  plaintiff  was  then 
lodging,  ajad.  where  they  arrmd  between  ten  and  eleven 
o'doA  at  nig^:  oli  their  knocking  at  the  door,  it- was 
opened  to  thenit  and  the  defendant  Russelli  without  pro* 
dsicing  any  warrant,  appnebended  the  plaintiff,  took  her 
from  her  bed,  and  conveyed  ber  to  prison,  where  she  waa 
liept  until  the  next  morning,  etn.  the  28th  January,  when 
^e  waa  taken  before  Mr*  Cn/yer,  a  magistrate,  by  whom 
the  dapotitieii  of  Miss  Hammeriom  waa  taken,  charging  the 

VOIi.  II.  Q  Q 
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1989.  plaintiff  with  the  theft,  and  ahe  was  thereupon  camautted 
to  Norikle€$eh  Bridewell  for  a  further  ezamination,  until 
the  ISth  F^bruarjff  on  which  day  she  waa  again  brought  up 
before  two  magistrates*  when  Miss  Hamrnertou  stated  that 
ahe  had  intercepted  another  letter  addressed  to  tlie  plain* 
tiff  at  Miss  HJs  housej  and  which  was  confirmatory  of  the 
other;  and  the  magistrates  considering  that  those  letters 
afforded  a  strong  ground  of  susfucion  against  the  plaintiff* 
remanded  her  for  a  still  further  examination,  until  the  16th 
February f  when  she  was  discharged  for  want  of  fiuiher 
proof. 

At  the  following  Spring  Assises  for  the  eoonty  of  Qkm^ 
eestcTf  the  plaintiff  pre&nred  a  bill  of  indictoient  for  lar- 
ceny against  Misa  Hammerion,  who  was  found  guilty  oi 
atealing  the  articles  taken  from  the  plaintiff's  trunk,  and 
was  convicted,  and  sentenced  to  seven  years  transportation; 
and  the  day  after  the  trial,  she  committed  sincide  in  Gkm- 
cesier  gaol ;  and  the  anonymous  letter  signed  Oimttaia  as 
well  as  the  subsequent  letter,  were  proved  to  have  been 
written  by  Miss  HammerUm  herself.    The  leaned  Judge 
told  the  Jur  J,  that,  if  RusseUt  the  constable,  on  the  conn 
plaint  being  made  to  him  by  Misa  Uamm^on,  believed, 
or  had  reasonable  ground  to  suppose,  that  what  she  had 
told  him  was  true,  he  had  a  right  to  take  the  plaintiff  into 
custody^  and  be  desired  the  Jury  to  consider,  whether, 
firom  the  facts  proved,  coupled  with  the  letter  ptoduced 
by  Miss  Hammertoe  to  Rugaell,  and,  her  atatemmil  to  him, 
be  had  reasonable  ground  to  suppose  that  the  plaintiff  waa 
implicated  in  the  robbery  with  winch  she  waa  charged, 
and  whether,  if  the  Jury  had  stood  in  the  place  of  RuueU^ 
they  would  have  aeted  as  he  did;  and  the  feamed  Jndge 
also  intimated  an  opinion,  that,  if  the  Jury  thought  that 
there  was  reasonable  ground  for  Russell  to  suspect  that 
the  plaintiff  had  committed  the  felony  imputed  to  her,  the 
defendants  were  entitled  to  a  verdict*     The  Jury  having 
returned  a  verdict  for  them — 
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Mr.  Sefjefikit  Rusi^ll^  in  the  last  Term^  obtained  a  rule  1829. 
fiMJ  that  it  ihight  be  set  aside,  and  a  new  trial  granted,  on 
the  grdUhds, — First,  of  a  tnisdirectioA  by  the  learned 
iudgCi  f^««  thai  the  question  whethi^if  the  defendant  Rm-^ 
sell  had  or  had  not  retisonable  of  probable  cause  fbr  ap- 
prehending thi6  plaintifF,  was  a  question  of  law ;  iind  he 
relied  on  the  case  of  Hill  V.  Ydies  (o),  where,  in  an  action 
of  trespAss  and  ftlse  knprisonment,  fbt  the  apprehension  of 
the  phdHtifFby  the  defendants  (a  constable  And  his  assistant) 
fbr  wood  steAlibg,  Mf .  Baron  Garirdw  left  it  td  the  Ju^  to 
say,  whether  there  was  ptobable  Cause  fbr  the  apprehensioh 
of  the  plaintiff^  at  the  same  time  intlmatibg  it  as  his  dpinion, 
that  thete  wehe  tafBclent  gf  ouhds  for  the  defendants'  acting 
as  they  had  done;  iind,  bh  an  applietitioh  foi-  a  new  trial,  Mr. 
Justice  DttUas  said  (i):  **  Since  the  case  Of  SuHon  V.  John- 
sioke  (e)  the  question  Of  pl!t>bable  catlte  is  a  mattet  Of  hiw, 
Md  <;anndt  be  left  to  the  Smy'^-^Seeondly^  although  the 
apprehension  of  the  plaintiff  might  have  beeti  justifiable,  the 
Jiity  ought  to  have  been  directed  to  consider  whether  the 
defendaiHtf  had  not,  under  the  circumstances,  aeted  with  an 
unnecessary  degree  of  Violenoe  or  coeroioni  by  dragging 
the  plaintiff  from  her  bed  at  li  late  hoOr  tf  the  night,  there 
being  no  reason  to  induce  them  to  believe  that  she  would 
atteitopt  to  escape,  as  she  was  well  known  in  CheUenham, 
where  ^hO  had  long  resided.  Besides,  the  defi'ndants 
acted  without  any  warrant ;  And  in  WrigM  v.  CoUH  (d),  the 
Court  seemed  to  iiitimatei  thai  h  constable  cannot  justify 
handcuffing  a  priifonor,  estcept  he  ha6  Itttenipted  10  escape, 
or  unless  it  bo  neees^dfy,  in  order  to  pteiretit  his  doing  so. 

Mr<  SeijcMt  LudkH$  now  shewed  eause^  and  subuHted, 
thttt  the  direction  of  the  learned  Judge  to  the  Jury  was^  in 


(a)  2  B.  Moore,  80;  S.  C.  8         (c)  1  Term  Rep.  493,  784. 
Taunt.  182.  {d)  4  Barn.  &  Cress.  596;  S,  C. 

(b)  2  B.  Moor^  82.  6  Dow.  &  Ryl.  623. 

Q  Q  S 
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1829.        substance,  correct;  and  although,  in  HUl  v.  Yaies,  the 
Court  said  that  the  question  of  probable  cause  was  a  mat- 
ter of  law,  yet  Mr.  Justice  Dallas  said,  that  it  appesred 
that  the  learned  Judge  who  tried  the  cause  intiniBted 
to  the  Jury  that  he  thought  there  was  probable  canse; 
that  he,  therefore,  should  have  nonsuited  the  jlamtitl,  and 
not  allowed  the  case  to  have  gone  U>  the  Jury  for  tbeir 
▼erdict.    Here,  however,  the  question  left  was,  whether^ 
from  the  letter  produced  by  Miss  Hammeri&n  to  the 
stable,  coupled  with  the  statement  made  by  her  attfae  tii 
and  the  facts  proved,  the  constable  Bm$9M  had 
able  ground  to  suspect  the  plaintiff  of  felony;  and  timti  if 
be  believed  the  representation  made  to  him  by  Miss /fam-> 
merton  to  be  true,  he  was  justified  in  actiDg  iBq>on  it  and 
apprehending  the  plaintiff.     But  the  case  of  BBoimoiik'W* 
PhUby  (a)  is  an  authority  expressly  in  poimt.  There,  it  wat 
held,  that  a  constable,  having  reasonable  cause  to  flnsfwct 
that  a  felony  had  been  committed,  was  justified  in  avrsating 
the  party  suspected,  although  it  afterwards  appeavM  that 
no  felony  had,  in  point  of  fact,  been  committed.  Than^^  too, 
the  learned  Judge  who  tried  the  cause  {b)  was  of  opinioB 
that  the  arrest  and  detention  were  lawful,  provided  tfao 
defendants  (who  were  constables)  hlid  reasonable  cause  to 
suspect  that  the  plaintiff  had  committed  a  felony;  and  he 
directed  the  Jury  to  find  a  verdict  fi>r  the  defendants,  if 
they  thought,  upon  the  whole  evidence,  thai  they  had  f^a* 
sonable  cause  for  suspecting  the  plainti^of 'felony  r  Add  ft 
verdict  having  been  found  for  the  defendants,  a  motion 
was  afterwards  made  to  enter  it  for  the  plaintiff;  not  be- 
cause the  question  had  been  improperiy  left  to  tlie  Jury,'  but 
on  the  ground  that  a  constable  had  no  authoiity,  without  a 
warrant,  to  apprehend  a  person,  unless  dieA  wsd  a-distge 
of  felony  made  by  a  third  person,  or  unless  a  felony  had 
been  committed :  and  Lord  Chief  Justice  TerUerden  said  : 

(a)  6  Barn.  &  Cress.  635.  (h)  Mr.  JUstl^  LUtMak. 
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**  Whether  there  was  any  reasonable  cause  for  suspecting        1829. 
that  the  plaintiff  had  committed  a  felony ,  or  was  about  to 
cbmmit  one,  or  whether  he  had  been  detained  in  custody 
an  unreasonable  timcy  were  questions  of  fact  for  the  Jury, 
which  .they  have  decided  against  the  plaintiff^  and,  in  my 
judgmMt,  most  correctly.    The  only  question  of  bw  in  the 
case  is,  whether  a  constable,  having  reasonable  cause  to  sus- 
pect that  a  person  has  committed  a  felony,  may  detain  such 
peraoQ  until  he  can  be  brought  before  a  Justice  of  the 
Beaee^  to  have  his  conduct  investigated.    There  is  this 
distmctton  between  a  private  individual  and  a  constable :  in 
order  to  justify  the  fbrmer  in  causing  the  imprisonment  of 
a  person,  he  must  not  only  make  out  a  reasonable  ground 
of  suspicion,  but  he  must  prove  that  a  felony  has  actually 
beenoommitted;  whereas,  a  constable,  having  reasonable 
grmmd  to  suspect  that  a  felony  has  been  committed,  is 
antherised  to  detain  the  party  suspected,  until  inquiry  can 
be  made  by  the  proper  authorities.   Now,  in  this  case,  it  is 
quite  clear  upon  the  evidence,  and  the  Jury  have  so  found, 
diat  the  conduct  Ctf  the  plaintiff  had  given  the  defendants 
foak  cause  for  suspecting  that  he  either  had  committed, 
cnr  was  about  to  cOBuniti  a  felony;  and,  the  Jury  having  so. 
founds  I  am  of  cq^uiionthat  the  action  was  not  maintainable." 
Although  it  has  been  said,  that^  in  this  case,  it  should 
have  been  left  to  the  Jury  to  say  whether  the  defend- 
ants had  not  acted  with  an  unnecessary  degree  of  vio- 
lence in  apprehending  the  plaintiff  and  taking  her  from 
bef  bed  to  prison;  yet^  she  was  not  handcuffed,  neither 
was  any  aotual  force  used ;  and,  as  she  was  charged  with  a 
felonious  ofience^  which  the  defendant  Russell  had  reason- 
shlt  ground  to  suspect  that  she  had  been  guilty  of,  he  was 
^latified  in  apprehending  her  as  soon  as  the  charge  was 
madei  and  the  constables  were  not  bound  to  watch  in 
the  atieet  all  night.    As,  therefore,  the  defendants  actr 
ed  bondjide,  and  in  the  execution  of  their  duty,  it  cannot 
be  contended  for  a  moment  that  they  were  guilty  of  any 
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1889.  undue  violence,  no  evidence  having  been  oflfered  to  shew 
itt  The  leiirned  Serjeant  was  proceeding  wilh  his  argu* 
ment,  when  the  Court  called  upon — 

Mr,  8erjeiMQ^t  Russeli  to  support  bis  ruie.«^lf  the  dir ee^ 
tion  of  the  learned  Ji^e  to  the  Juty  be  helid  to  be  oorieol» 
it  will  not  only  have  the  effect  of  destroying  e^tSibUshecl 
legal  principlesj  but  of  overturning  seveval  wlhcoritiea 
which  are  expressly  in  point.  The  question  that  was  suls- 
stantially  left  to  them  was,  whethef  the  eenstable  had 
reasonable  ground  to  suppose  diat  the  plaintiff  had  been 
guilty  of  the  felony  with  which  she  was  charged;  aa4 
whether,  if  the  Jury  had  stood  in  his  placet  the^  wwld 
have  acted  as  be  did.  Whether  the  constable  bad  ot  had 
not  reasonable  or  probable  cause  to  apprehend  the  pMatifft 
was  a  matter  pi  law  for  the  Judge  to  determine^  and  net  a 
question  for  the  decision  of  a  Jury,  In  StifHoKi,  v.  Johmton^t 
which  is  a  leading  case  on  this  siitQect^  Mr.  Barw  Eyre%  in 
delivering  the  judgment  of  the  Court*  said  C^)-  "  In  our  law» 
justifiiCatipn  is  a  eonclusipn  of  law,  whiph  neeessfMri^y  resnllta 
from  a  given  state  of  i«cts;''  and  in  the  argiunent  fiar 
the  defendant  in  error*  in  that  case,  it  waa  said  (^)»  the  defi* 
nition  of  probable  eanae  is,  such  eondMCt  in  an  individual 
ao^used,  as  will  warrant  a  legal  and  reasenable  anspicion 
of  offence  against  the  lawj  in  the  mind  of  the  yi^Non  ac- 
cusing, so  as  that  a  Court  Qan  infer  a  pmoecution  to  have 
been  taken  up  on  public  niiotives.  It  is  a  niiJRed  questiofi 
of  fact  and  law.  What  circumatances  existed*  and  what 
knowledge  the  prosecutor  had  of  them*  is;  a  question  of 
£»ct:  but,  when  the  feots  are  known,  and  the  mind  of  the 
prosecutor  is  laid  open  (o  th^  Jury  by  evidence*  thei^ 
whether  it  were  a  reasonable  or  unreasonable  oause  of  pro* 
ceeding,  is  a  question  of  law."  Thai  doctrine  was  assented 
to  by  the  Court,  and  Lord  Mansfield  and  Lord  Lough" 

{a)  1  Term  Rep.  50?.  (6J  lb.  529. 
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borough^  in  audgnbig  iheir  reasons  to  the  Lord  Chancel-         (829. 
lor,  said  (a):  "  The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact.    Whether  the  circumstances 
alleged  to  shew  it  probable,  or  not  probaUci  are  true  and 
existed,  is  a  natter  of  fact;  but  whether,  supposing  them 
true,  they  amoustit  to  a  probable  cause,  is  a  question  of 
kw:  and  upon  this  distinction  proceeded  the  case  of 
ReyfwMg  ▼.  Kennedy  (iy^  It  is  also  an  univetsal  principle, 
and  long  established  doctrine,  that  what  is  reasonaUe, 
m  a  question  of  law.     Lord  Mtmi/leld,  in  treating  of 
what  should  be  a  reasonable  notice  of  the  dishonour  of 
a  bill  of  esefaange,  said,  in  the  case  of  Tmdalv.  Breton  {c)t 
**  It  is  extremely  clear  that  the  holdtv  of  a  bill,  when 
dishonoured  by  the  acceptor,  must  give  reasonable  no* 
tke  to  the  drawer  or  indorser.    What  is  reasonable  no* 
lice  is  partly  a  question  of  faet^  and  partly  a  question 
of  law;  it  may  depend  in  some  measure  on  facts;  such  as, 
the  distaneeat  which  ihe  parties  live  from  each  other,  the 
course  of  the  post,  Ac    But,  wherever  a  rule  can  be  laid 
down  with  respect  to  this  reasonableness ;  ikai  should  ba 
decided  by  the  Court,  and  adhered  to  by  every  one  for 
the  sake  of  certainty."    So,  Loid  Coie,  in  treating  of 
tolls,  says  (rf):  ^^  What  sbaH  be  deemed  in  liiw  to  be  rea* 
sonaMe,  shall  be  judged,  all  drcumstances  considered,  by 
the  Judges  of  the  law,  if  it  come  judicially  before  them.** 
Again,  in  the  Fksi  InsUtwie  he  says  {e)\^*  Reasonable  time 
shall  be  adjudged  by  the  discretion  of  the  Justices  befor<^ 
whom  die  cause  dependeth;  and  so  it  is  of  reasonable 
fines,  customs,  and  services,  upon  the  true  state  of  the 
case  depending  before  them ;  for,  reasonableness  in  these 
cases  belongeth  to  the  knowledge  of  the  law,  and  is  there- 
fore to  be  decided  by  the  Justices.*'   Now,  where  the  liber-^ 
if  of  the  subject  is  affected,  the  question  as  to  what  shall 

{a)  1  Term  Rep.  545.  {d)  2nd  Instit.  222. 

(6)  1  Wils-  232.  (e)  Co.  Litt.  b(y  b. 

{c)  1  Term  Rep.  168. 
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1829.  be  a  reasonable  or  probable  cause  of  uapriaonHiefit,  bofifiv 
greater  importance  than  ia  oaaes  of  toUsi  fine^  or  c|ialoiV»( 
and  although  it  may  be  said  that  it  only  applies  to  an  a^lM» 
on  thecase^  yet,  in  Swinianv* MQtto3f{a)fan  aetien  of  fiftbe 
imprisonment  was  brought  by  the  plaintiff,  as'pwwM  of  a 
man  of  war,  against  the  defendant,  who  was  hia^aptaioft^aiid 
the  latter  pleaded  a  justification,  for  a  supposed  breiah  of 
duty;  but,  it  appearing  in  eyidence  that  the  4effiidaaC 
had  imprisoned  the  plaintiff  for  three  4^Sj  without  >  in* 
quiring  into  the  matter,  and  had  then  released:  bim  on 
hearing  his  def^mce.  Lord.  Sfyn^ffiiM  vikd^  that  .eui^ 
conduct  on  the  part  of  the  d^endtot  did  not  appieiirrto 
have  been .  a  proper  discharge  of.  his  duty,  and  thepe-* 
fore  that  his  justification  l^  fiiikd  him;  |uwlhia^X«Q<4^ 
ship  did  not  even  leave  the  question  to, the  cgipmUtr 
ation  of  the  Jury.  And  in  the  Second  JnstiMe \ik»  i$ 
said  (b) :  ^*  If  treason  or  fielony  be  done^  whf ij^er  the  w^  ^ 
picion  be  just  or  lawful;  shall  be  d3ter}vuned  by.,  the  Jms* 
tices  in  an  action  of  false  imprisoninent  brought  hjs.the 
party  grieved i*  and  here,  if  the  d/siendants  b«4  i^cmM 
a  justification,  they  must  have  set  forth  the  fiM^S  up<|is  the^ 
record,  and  alleged  that  they  had  reasonablfs  oausn.to  sus- 
pect that  the  plaintiff  had  con\mitte4  a  fekoi^,  iniconae* 
quence  of  which  thc^y  had  apprehended  her;  and  whe^e^r 
they  had  such  reasonable  cause,  would  be  a  J^natter  of  lai^ 
for  the.  Judge  to  detemwu^;  fqr.tlie  onl^  questipn.vhieh 
could  be  left  to  the  Jury  would  be,  whether  certain  facts 
were  proved,  and  not  whether  they  amounted  to  a  justi* 
fication.  The  case  of  Becktoiih  v»  Piilhjf^  does  not  apply 
to  the  present;  and,  even  if  it  did,  it.  cannot  be  reconciled 
with  former  decisions.  There,  however,  the  learned  Ju4g^ 
was  of  opinion  that  the  arrest  and  detention  were  lawful, 
provided  the  defendants  had  reasonable  cause  to  suspect 
that  the  plaintiff  had  committed  a  felony,  and. he  left  it 
to  the  Jury  to  say,  whether  they  ihougM,  upon  the  whole, 

(a)  I  Term  Rep.  537,  n.  (6)  Pa^^e  52. 
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0fiditnee,  tbAt  the  defendants  bad  reasonable  cause  for  1829. 
ttmpeeling  the  plamttff  of  felonj.  Here,  bowever,  the 
wMe  matter  was  left  entirely  to  the  Jury,  which  is  incon- 
dilefit  with  the  decision  of  this  Coiurt  in  HiU  y.  Yate^. 
The  learned  Judge  who  '  tried  this  cause  should  have 
steted  that  he  iJibught  that  the  defendants  were  justified 
itt>apprehending  the  plaintiff/ if  the  Jury  should  find,  upon 
tke  facts  proved,  that  they  had  reasonable  cause  for  sus- 
pMting  her  of  ftlony,  and  that  they  had  acted  6omf  fide 
upon  Steh  ittspidott. 

Seeondlfff  it  should  have  been  left  ^o  the  Jury  to  say  ^  whe- 
ther the  def^dants  had  any  reason  to  fear  thlit  the  plaintiff 
would'  escape,  or  whether  they  had  not  acted  with  an  un- 
necCBsary  degree  of  violence,  in  apprehending  her,  and 
takvlg  her  from  -  her  lodging  at  nfght.  The  defendants 
should  eitiber  have  shewn  thkt  the' plaintiff  attempted  to 
escape,  or  that  it  was  necessary  to  take  her  to  prison  on  the 
nigh^  of  her  apprehension,  in  order  to  prevent  it;  and  her 
age,  and  long  residence  at  Cheltenham,  coupled  with  the 
other  cfat;nmstancesr  proved  at  the  trial,  are  conclusive  to 
shew  that  there  was  no  reason  to  dread  an  escape,  tn  ' 
a  ease  yAiete  ho  felony  hasi  been  actually  committed,  a 
constable  can  only  dct  on  the  necessity  of  the  moment,  nor 
can  he  do  more  thian  is  actually  requisite  foi^  the  appre* 
heimen  of  thepaVty  accusedV  t^nd  he  ought  not  to  ap- 
pfehclnd -a  penron  without  a  warrant,  unless  there  be 
strong  reason  to  suspect  that  the  party  will  attempt  to 
escape,  before  a  warrant  con  be  procured.  Although  a  con- 
stable, in  the  execution  of  his  duty,  may  have  just  cause 
to*  apprehend  a  person  accused,  yet  he  cannot  resort  to 
cOtecive  measures,  or  do  any  thing  more  than  is  necessary 
to  prevent  an  escape ;  and  if  such  a  proceeding  as  the 
present  were  tolerated,  the  most  respectable  individuals 
mfght,  upon  the  bare  surmise  or  unfounded  assertion  of 
an  unprincipled  person,  be  dragged  from  their  beds  at 
midnight,  and  immured  within  the  walls  of  a  prison.  Lord 
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1829.        CokeB9tys  (a):  '^  One  or  more  Juatiee  or  Justaeet  of  the 
Peace  cannot  make  a  warrant,  upon  a  bare  snmdae^  to 
break  any  man's  bouse  to  search  for  a  felon  or  for  slofen 
goods,  and  it  would  be  full  of  inconvenienoe  that  it  diooU 
be  in  the  power  of  any  Justice  of  the  Peace^  being  a 
Judge  of  record,  wpatt  a  bare  stiggestiom,  to  break  the 
house  of  any  person,  of  what  state,  quality,  or  degree 
soever,  and  at  what  time  soever,  either  in  die  day  or  night, 
upon  such  surmises ;  but  that  mice  the  statutes  1  &  2 
PAilip  and  Mary,  c.  IS,  and  S  &  S  PUlip  and  Mary,  c 
10,  if  any  person  be  charged  with  any  manner  of  fekmy, 
and  infotmation  be  given  to  a  Justice  of  the  Peace,  of 
tire  felony,  or  suspicion  of  felony,  and  he  feareth  t^t  the 
King's  peace  may  be  broken,  in  apprehending  him,  the 
saod  Justice  may  make  awarrant  to  the  constable  of  die 
town  to  see  the  King's  peace  kept  in  the  appreheMfding 
and  bringing  the  party  chained  with,  or  suspected  of,  the 
fekny,  before  him ;  and  the  party  AiJt  givetfa  the  inlbr- 
mation  of  faaa  knowledge  or  suspieioB  to  be  present  and 
arrest  die  dehnquent"    Great  care,  tlierefore,  was  for** 
merly  taken  to  preserve  the  public  weal,  and  to  secure 
the  liberty  of  the  subject*    The  power  of  granting  war* 
rants  by  magistrates,  was  afeerwards  extended  against  per* 
sens  swpecied  of  fekny.    In  HaUs  Picas  of  the  Crown,  it 
is  said  (6):  ''  A  Justice  of  the  Peace  may  issue  a  warrsnt 
to  apprehend  a  person  suspected  of  fdony,  though  the 
original  suspicion  be  not  in  himself,  but  in  dieporty  that 
prays  his  warrant  y  and  tlie  reason  is,  because  he  is  a  com* 
petent  judge  of  the  psobiAifities  ofiered  to  him  of  such 
suspicion;"  but,  says  Lord  Hak{c),  ^^  iiis  fit,  in  all  cases  of 
warrants  for  arresting  fear  felony,  UMich  mae^for  $mpicU» 
of  felony,  to  examine  upon  oath  the  party  requiring  a 
warrant,  as  weli  whether  a  fekmy  were  dene,  as  also  the 
causes  of  his  suspicion ;  fer  he  is  in  this  case  a  competent 

(<i)  4tb  Instit.  1 77.  (*)  V^oL  2,  p.  109.  (c)  Id.  1 10. 
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judge  of  those  eifcumstances  that  may  induce  the  granting        \^29, 
of  a  warrant  to  arrest."    But  a  constable  can  only  act 
without  a  warranti  where  he  fears  the  eaeape  of  the  party; 
and  although  be  may  apprehend  a  person  in  the  oaae  of  a 
felony  committed,  on  the  authority  of  hostdHalet  who 
aays  (a):  '*  It  is  not  material  whether  he  saw  the  felony 
commuted*  or  bath  it  oidy  by  complaint  and  iaforinatioo) 
for,  aa  well  in  oneeaae  aa  the  other,  he  is  txMmd  to  appre* 
bend  the  felon,  and  make  search  after  him  within  the 
limits  of  bis  juriadicttoik,  and  to  rdise  hue  and  ery  upon 
ban;  and  cerlabi^y,  what  may  be  done  upon  An^  and  cry 
nuaed  upon  a  felon,  mvf  be  done  by  that  eoostaUe,  who, 
u|ion  tfage  first  complaint,  raiaetb  it/'    And  that^  *^  if  therci 
be  a  felony  done,  (suppose  a  rdi^b^^  u|iea  A.)  and  A.. 
suspects  Bi,  upon  pr<di>abk  grounds,  to  be  the  felon,  and 
acquainta  the  conafcahle  wiih  it»  and  desiiwa  bis  aid  to  ap^ 
prd^nd  bimjh  tbe  consiable  may  apprehend  R.  upon  thia 
account,  though  the  suspicion  aroae  in  A«  at  first;  yeb 
there  are  to  he  these  mremnstanees  to  aoeompaiiy  it:*^ 
fihrttj  A*,  the  person  suspecting,  oi^jht  to  be  present; 
fer  the  justification  is,  that  tbe  constable  did  aid  A.  in 
taking  the  party  «nspected;«^^ceaiii%,  he  ought  to  i»« 
qvire  and  examine  the  circumstancea  and  causes  of  the 
suspicion  of  A.>  which,  though  he  csnnot  do  it  upon  oath, 
yet  such  an  information  may  oarty  over  the  suspicion  even 
ta  the  constable,  wheselqr  it  may  become  his  sospicioii  aa 
wdl  as  the  suspicion  of  A. ;  and  if  the  constable  should, 
not  be  allowed  this  latitude    in  cases  of  this  nature, 
many  felons  would  escape**'    So,  Leid  Hale,  in  treating- 
of  arrest  without  warrant,  says  (6):   *'  A  constable  n^ty, 
esB  qfida,  arrest  a  breaker  of  the  peace  in  Us  new,  and 
keep  him  in  his  house,  or  in  the  stocks,  till  he  can  briog- 
him  before  a  Joatice  ef  the  Peace.    So,  if  A.  be  danger'- 
oissly  hurt,  and  the  common  voice  ia  that  B.  hiirt  him,  or 
if  C.  thereupon  comes  to  tbe  constable,  and   tells  him 


(a)  Vol.  2,  p.  91,  (6)  Vol.  1,  p.  687. 
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JB29.        that  B.  hurt  him^  the  constable  may  imprison  him  tOl  he 
knows  whether  A.  dies  or  lives^  or  can  bring  faitn  before  a 
Justice.    But  if  thete  be  only  an  affray,  and  not  tn  rim 
of  the  constable,  it  hath  been  held  he  cannot  arrest  him 
withoot  a  warrant  from  the  Justice.**  Agttn  (a)«  "If  a  con- 
stable, inpursmi  of  a  febn,  requires  the  ^d  of  L  S.,  beb 
bound  by  hiw  to  assist  him.  Yet,  to  a^oid  question  hi  diese 
caies,  it  is  best  to  obtain  the  warrant  of  a  Justice,  if  die 
time  and  necessity  will  petmiV    It,  therefore,  folfowi, 
either  that  there  must  be  a  probMUiy  of  escafle,  or  tlisf 
the  oonvtable  himself  scm  dbe  felony  coikimitted,  or  was  in 
the  manual  pmnmi  of  the  felon  at  the  time,  in  order  to 
juatUy  hia  apprehending  faSm  without  a  warrant.    Ai- 
though,  in  SUmu^  v.  Payn4  (b),  it  was  held,  that  a  6onstsr 
Uevmight  justify  an  arvest'on  a  reasonable  charge  of  Mony 
wilfaowt  a  warraint,  though  no  felony  had  bieen,  in  pmnt  of 
fac^eptmAii«ed;  yet  L<ml  MangftM^at  the  trial,  considered 
the  law  to  be,  thar,  if  no  felofiy  had  been  oommittcfd,  Ae  «^ 
prebensioii  of  a  pereon  auspeeted  could  not  be  justified  hj 
any^pemon^  In  a  Mte  to  that  case,  itis  Mid,  fhatthe  fMrfnt 
hadtieen  agitated  oriademurrer  to  a  special  justific^o^o 
the  Year-Book,  7  Hen.  4,  p.  35,  pL  8,  and  the  Coorttbere 
seemed  to  have  thought,  that,  if  the  cause  of  suspficisn 
should  appear  reasonable,  the  justification  would  be  goodj 
though  no  felony  were  committed,  but  tiiat  the  case  'w»  ft^ 
joomed.    And  the  ease  of  LedaUh  v.  Catakpob (<?)<>  ^ 
rcfeiced  to,  where  Mr.  Justice  JSifttrf,  in  the  coutse  ofihe 
argument,  aifted,  '^if  a  constable  acts  on  suspicion,  mastif 
not,  toiisake  it  a  ju^ficattbn,  be  a  reasoniiiie  grouad  erf' 
suspicion  in *i$  Ownmind,  o9^  wiikiM  kU  otmtmouMgtf 
and  not  merely  the  information  of  others  ^  for,  if  it  iiriM't 
soy'hb  takae  upon  faiaBelf  to  jU^  of  the  evideiw  of 
otiMTB,  when  he  ought  to  go  before  a  magistrate,  wbeis 
the  pioper  judged*    And  Lord  Mamjield,  m  givmg  judg* 


(a)  Vol.  I,  p.  588-9.  (6)  1  Doug.  358. 

(c)  B.  R.  East,  23  G.  3,  Cald.  291. 
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mentsaid:  "Upon  a  bighimy.robbeiry  \)emg  CQvmitffii^     ^^^ 
an  alami  spreadi  and  particulars  citcqbted^ and iad;^ 
case  of  crimes  still  nioffc  seriousi  upon  notice  giv^n  td 
all  the  s^a-poirts^  it  wodbdbe  a  teroble  thing,  if^  under 
probablt  eaus^,  m  <(rrest  cpiild  net  bejnade;  andA^st 
are  usually  taken  up  jupon  descriptskms  in  advertisenirals*!*' 
His  liardship,  therefpre^  seemed  to  .form  hia  o[um0n.oik 
the  probatnlity  of.  an  escapei:as  the  word^  "prbbuble 
caosCj'V  cannot  be  token  to  refer  merely  to,  a  probable? 
oauae  .of  si^picjos^  but aprol^ablei eauacf to. dread: an<iaisr 
C9p^  of  tbe  partys  if  the  offieer  bad  j)Ot  apprehended  bhp^  r 
There^  tooj  a  Sdony  bad  beeaaqtually  oomaatled^  imd  thil' 
constable  acted  b<mAfiie>,  a^d  in  |Hirtf|i|<  of  the  offenriest 
upon. such  information  as  amounted  to  a  reasonable  aod^ 
probn^Ie^  ground  of  auapiciom  -  In  the  ease  in  the;  Ymg^^ 
BoaJk,  (a),  an  action  ;of  trespass  and  fiilas  imprisonmevA  ifas^ 
baroiigbt  agaiiist  a  baiUff>  end  h0  pleaded,  bj  way  tofjiistif-i 
ficatipjctt  (bat  eei^ain  personi  n«*e  to.  bimjitt*Xioif<ftNi^aad 
toM:him  that  tbe.  plaintiff  and  another  we^eoiittbqri  to; 
Lomhn  with  oeitain  oxen^  which  seemed  to  diem  to^fasre; 
been  aloltt;  up  to  which  he  went  to  the  plaintiff  and. ther' 
other  pearsopi,  and  fi)Und  the  oneA  in  an  ob4€Wfe pkuk  ki: 
ar house;  aiad  that  he  thereuptfn  arrested:  the  plaintfiK^fagp. 
reaaoiaof  the  suspjbion.  There,.bQweiner»as^e{daiiMtiffir^ 
a  straAger  m;  Z^mim^  and  the  eatitie  wer&ji^a  plAcecf  coor^ ) 
ceabnetiti  there  was  €  very  reaaeiltoApp9sbeiBd/the  tecapet 
of  (ibepartiesi  but,  if  a  constable  cafi  bs  deemed  just^ed  ha  \ 
apprebendingi  and.  impiMonfailg  a^tMirfty^tWithout  a  wanrant^ 
on  hia.owo  mere  auspieionk  where  bo. baa  nojMaaen.tOf 
dread  an  eecapoj  a^  may  easily  proourethe  Wsrrant-bf  a.^ 
magiatratej  it  would 'Hot  only  be  aubiven^ve  of  iengeate^^ 
bBsfaed  prinoiplest  but  tend  to  infldiq^e  on^the  libtrtjr  of  the' 
subJMtj;  fiir^  if  a  eonstaUe  or  other  efioer  may/apj^ehenA. 
another   on  mere  euepkioH, t etety  'imprisonment:  on  n 

(a)  7  Hen.  4. 
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18S9.        ohftfge  of  felonyi  although  wholly  unfounded,  nmy   be 

T'"'''^      iuatifled. 


DATIt 

V, 
RVMCLL. 


justified 

Lord  Chief  Juitiee  BEiT.-^ThiB  was  ftn  action  of  tres* 
pass,  for  an  assault  and  fiilse  imj^risontneAl.    The  de- 
f<Nidant|  RusieUf  was  a  constable,  oV  superintendatit  of 
the  police  at  Chelienha^f  and  the  two  others  acted  in  his 
aid  and  assistance  as  such  constable ;  and  he  gave  in  evi- 
daneoi  under  the  general  iseiue,  strong  circuuistancesr  to 
shew,  that  he  had  reasonable  and  prdbable  grounds  fbr 
causbig  the  plaintiff  to  be  apprehended  and  imprisoned, 
from  the  facts  disclosed  to  him  by  Miss  Hammerion. 
The  Jury  hatfaig  found  a  Tsrdict  for  the  defendatitd,  a 
motion  has  been  made  for  a  new  trial,  on  two  grounds — 
Firsi,  on  a  supposed  mis-direction  of  the  learned  Judge 
to  the  Jury;  and  S&eMdlp,  an  omissiott  en  his  pan  to 
leave  It  to  them  to  consider  whether  the   deSeniioM 
were,  under  the  drcumstances,  justified  in  tt^ating  the 
plaintiff  in  the  mamter  they  dld<    FirH,  as  to  the  mis- 
direction^  it  has  been  said  that  it  was  improperty  lefk  to 
the  Jury  to  say  wbedier  the  constable  had  or  had  not 
reasonable   and   probable  cause  for  apprehending  fin^ 
pUuntiff*    Probable  cause  is,  no  donbti  a  question  of  law, 
and  widun  the  province  of  a  Jttdge  to  decide;  but  the  Jury 
must  not  only  first  find  the  foots  which  are  supposed  to  coti« 
stitute  the  probable  cause,  bat  they  a»  also  wanteited  in 
forming  their  conclusion  from  those  facts ;  and  it  isftequont- 
ly  difficult  to  dmw  the  Ime  between  matter  of  law  and  mat* 
ter  of  fact;  and  probsible  eaase  has  been  tnaAy  said  to  be  a 
milled  question  of  law  and  fiict.    It  has  been  insisted,  thati- 
if  even  the  Jury  had  intimated  tbeir  beyif  of  die  foots,  as 
they  did  not  amount  to  probable  cause,  the  plsontiff  should 
have  been  nonsuited;  but  lam  clearly  of  opinion^  that, 
under  the  facts  as  proved,  the  learned  Judge  could  not 
possibly  have  directed  a  nonsuit.    It  was  necessary  to 
leave  it  to  the  Jury  to  say,  whether  or  not  they  believed 
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the  facts  before  them ;  and  if  they  did,  whether  tliey  eon->         1629. 
eluded  ftom  those  facts,  that  the  constable  had  acted 
honestly,  or  as  they  themselves  would  have  done.     If  he 
had  not,  or  if  he  had  acted  under  a  mere  pretence,  or 
harshly  or  arbitrarily,  without  giving  credit  to  the  state- 
ment made  to  him  by  Miss  Hammertofh  the  verdict  should 
have  been  against  the  defendants,  with  heavy  damages. 
But  my  brother  Gaselee,  in  substance,  left  it  to  the  Jury  to 
say,  that  if  they  believed  all  the  facts  proved,  and  from  thence 
inferred  that  the  constable  was  acting  honestly  and  fairly, 
and  in  such  a  manner  as  they,  under  ouch  circumstances, 
would  have  done,  die  defendants  were  entitled  to  a  verdict. 
This  was,  in  reality,  telling  them,  that,  in  his  opinion, 
the  facts  befove  them,  if  believed,  furnished  a  probable 
cause  for  the  defendants'  conduct*    If  the  direction  of  a 
Judge  to  A  Jury  be  right  m  suisianeet  a  mere  inaccuracy 
of  expression,  or  general  remark,  must  not  be  considered 
as  a  mia-direction,  so  as  to  make  it  ar  g^und  for  an  appli« 
cation  to  the  Court  for  a  new  trial.    But  it  has  been  said, 
that  a  constable  has  no  right,  on  a  mere  suspicion,  to  ap* 
prehend  a  person  on  a  charge  of  felony,  without  a  warrant 
from  a  magistrate*  That,  however,  is  not  so.  A  distinction 
has  long  since  been  taken  in  the  law,  between  common 
persons^  and  those  who  are  armed  with  authority,  and 
which  dbey  axe  bound  to  exercise  in  the  execution  o<f  their 
duty.  Although  a  private  individual  cannot  arrest  another 
on  a  bare  suspicion  of  felony,  unless  he  can  shew  a  felony 
actually  cosomitted,  yet  a  ooMtable  may  do  so;  for,  if 
the  latter  have  reason  to  suspect  rtiat  a  felony  has  been 
committed,  it  is  sufiioient  to  justify  him.    This  has  been 
decided  so  frequently,  that  it  is  ilmiecessary  to  refer 
to  eases  on  the  sutgact.    Had,  then,  the  constable  in  this 
case^  reason  to  suppose  that  a' felony  had  been  committed, 
and  by  whom?  Miss Hammertan  told  him  that  she  had  lost 
her  property,  and  that  tke  plaintiff  bad  robbed  her ;  that 
the  plaintiff  had  an  opportmiity  of  roblnng  her  whilst  she 
lodged  in  her  house ;  and  that  her  suspicions  were  con- 


606  CASES  IN  HILARY  TERM, 

1829.        finned  by  an  anonymous  letter,  which  she  gave  to  the 
constable,  desiring  him  to  open  it,  which  he  did  in  her 
presence.    He  had  then  no  means  of  knowing  that  the 
letter  was  fabricated,  or  written  by  Miss  Mammeritmhfft' 
self.  He,  of  course,  thought  that  it  came  from  lAmtkm, 
where  it  was  dated;  and  the  contents  of  the  letter,  if  ge- 
nuine, would  justify  him  in  apprehending  the  plaintiff  oo  a 
suspicion  of  felony.    The  letter,  as  well  as  aU  the  other 
facts  attending  it,  were  submitted  to  the  consideration  of 
the  Jury,  and  they  were  desired  to  say,  whether,  from  the 
whole  of  what  they  had  heard,  the  defendant,  RuaMi 
had  reasonable  grounds  to  suspect  the  plaintifT  of  feUnifi 
so  as  to  justify  him  in  apprehending  her  in  his  charscter 
of  constable.    The  Fowrth  InstUuie  (a)  hias  been  referred 
to,  for  the  purpose  of  shewing  that  a  constable  caonot 
arrest  upon  suspicion,  even  und^  the  warrant  of  a  msgis* 
trate.    But  it  is  there  said,  that  '^  one  o?  more  Justices  of 
the  Peace  cannot  make  a  warrant,  upon  a  bare  stirmise,  to 
break  any  man's  house,  to  search  for  a  felon  or  for  stoka 
goods ;  and  that  it  would  be  full  of  inconvenience  that  it 
should  be  in  the  power  of  any  Justice  of  the  Peace,  beiif 
a  Judge  of  record,  upon  a  bare  Muggetiion,  to  1)reak  the 
house  of  any  person  upon  such  surmises."   A  bare  mtrvf*^^ 
or  suggestion,  differs  widely  from  a  case  where  thero  is  a 
reasonable  ground  for  suspecting  that  a  party  has  been 
guilty  of  felony :  and  Lord  Coke  refers  to  the  Year-Bfiok 
18  Edw.  4,  fol.  9,  where  it  vas  held,  that,  for  felony,  or 
suspicion  of  felony,  a  man  might  break  the  house  to  take 
the  felon,  because  it  was  for  the  common  weal,  and  he- 
cause  the  King  had  an  interest  in  the  felony. — The  au* 
thority  of  Lord  HcUe,  to  which  we  have  been  referred^ 
appears  to  me  to  be  against  the  position  for  which  it  was 
cited.     It  is  there  said  (6) :  "  A  constable  may,  ex  ^ffi^> 
arrest  a  breaker  of  the  peace  in  his  view,  without  any 
warrant,  and  keep  him  in  his  house,  or  in  the  stocks,  nli 

(a)J»agc  177.  (*)  Vol.  I,  687. 
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he  bring  him  before  a  Justice  of  the  Peace.  So,  if  a  felony  .^  ^S^- 
be  coimnitted,  and  A,  acquaints  him  that  B.  did  it,  the 
constable  may  take  him  and  imprison  him,  at  least,  till 
he  can  bring  him  before  some  Justice  of  the  Peace.  But 
that,  if  there  be  only  an  affray,  and  not  in  view  of  the  con- 
stable, it  liath  been  held,  he  cannot  arrest  him  without  a 
warrant  firoin  the  Justice;  but  it  seems  he  may,  to  bring 
the  offender' before  a  Justice,  though  not  compellable.*' 
Again,  Lord  jFfofe  says:  **  If  there  be  a  felony  done, 
fsupl^ose  a  robbery  upon  A.),  and  A.  suspects  B.,  upon 
probable  grounds,  to  be  the  felon,  and  acquaints  the  con- 
etable  with  it,  and  desires  his  aid  to  apprehend  him;  in 
IMS  case,  I  say,  the  constable  may  apprehend  B.  upon 
tf^  aeeotmt,  though  the  suspicion  arises  in  A.  at  first.^ 
?Ffie'case  of  Samuel  v.  Payne,  is  an  express  authority  to 
S^iew,  that  a  constable  and  his  assistants  may  justify  an 
srrest  oli  a  reasonable  charge  of  felony,  without  a  warrant, 
idlhough  ilo  felony  had  in  fact  been  committed.  And  here, 
Wass 'Hainmerton  not  only  charged  the  plaintiff  with  fe- 
loiiy,  but  said;  that  sfie  had  every  reason  to  suspect  that 
ibe  had  irobbed  her,  and  stated  the  grounds  for  such  sus- 
picion; and,  on  these  facts,  coupled  with  the  letter  produc- 
ed 1)y  herto  the  constable  at  the  time,  the  Jury  found  that 
fie  had  reasonable  and  ptobable  grounds  to  apprehend  the 

pfeintaE-y-' '  ^  :■■•■'-' /y  -   ^' 

'  iS'ecanc}/^,  it  has  been  said,  that  it  should  have  been  left 
to  the  Jtirjr  to  say,  whether,  under  the  circumstances,' 
ftfe  constable  had  not  exertised  an  undue  degree  of  vio- 
lence or  coercion ;  and  it  has  been  insisted,  in  support  of 
tbiat  position,  that  he  had  no  right  to  apprehend  the  plain- 
tiff at  the  hour  of  night  he  did:  and  that  even  if  he  had, 
ht  could  not  be  justified  in  taking  her  from  her  bed,  and 
compelling  her  to  go  to  prison*  But  what  was  the  constable 
t4>  do?  When  the  charge  was  made  to  him  by  Miss  Ham- 
iTt^lchr,  h^  was  bound  immediately  to  go  to  the  house 
where  the  plaintiff  was  living;  and,  if  he  had  not  done 

VOL.  II.       '  R  R 
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1829.  SO9  he  would  be  responsible  for  a  breach  of  duty.  A 
direct  charge  was  made  by  Miss  Hammerton  against 
the  plaintiff,  and  on  which  the  constable  was  bound  to 
act,  and  he  had  not  time  to  exercise  his  own  discretion. 
Besides,  he  not  only  heard  the  charge,  but  was  shewn  the 
anonymous  letter  in  support  of  it,  which  directly  accused 
the  plaintiff  of  being  a  participator  in  the  robbery ;  and, 
on  Miss  HammerionM  shewing  him  where  the  plaintiff 
then  resided,  he  was  not  bound  to  stay  at  the  door  of  the 
house  all  night,  nor  to  watch  all  the  doors  and  windows 
to  prevent  the  possibility  of  an  escape.  It  was  proT« 
ed,  that  he  used  no  unnecessary  violence,  and  on  the 
door  being  opened  to  him,  he  was  bound  to  apprehend 
the  party  accused.  The  case  certainly  has  raised  ques- 
tions of  considerable  importance,  not  only  to  constables, 
but  to  the  public  at  large,  and  it  has  been  most  fully  and 
ably  argued.  It  is  important  to  constables,  as  they  ought 
to  know  the  extent  of  their  authority,  but  that  they  must 
not  exceed  or  abuse  it ;  and  to  the  public,  that  constables 
or  other  officers  should  not  be  interrupted  in  the  due  di^ 
cliarge  of  their  duty.  Courts  of  justice  will  never  cottn« 
tenance  acts  of  ill  usage,  or  unnecessary  violence  or  re* 
straint;  but  we  ought  not  to  support  the  idea,  that  a  con* 
stable  is  not  justified  in  entering  a  house  at  night,  to  appre- 
hend  a  person,  not  only  suspected,  but  directly  charged 
with  felony.  A  party  is  not  to  be  decoyed  out  of  a  house 
by  unfair  means,  or  to  be  treated  with  cruelty  or  severity 
after  his  apprehension,  but  it  is  necessary,  when  a  consta- 
ble has  once  appi-ehended  him,  to  keep  his  person  secure. 
I  much  regret  the  inconvenience  and  sufferings  the  plain* 
tiff  has  sustained,  as  there  can  be  no  doubt  of  her  inno- 
cence; but  they  were  occasioned  by  the  wickedness  of 
Miss  Hammerton^  of  whom  the  constable  and  his  assist- 
ants were  the  innocent  instruments;  and  I  am,  therefore, 
of  opinion,  that  the  rule  for  a  new  trial  must  be  dis- 
charged. 
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Mr.  Justice  Park. — I,  also,  am  extremely  sorry  for  the  1829. 
situation  in  which  the  plaintiff  has  been  placed  by  the 
iniquitous  conduct  of  her  accuser;  but  we  tnust  administer 
justice  to  all^  equally  and  impartially,  and  divest  our  minds 
of  any  hardship  to  which  a  party  may  have  been  unjustly 
put«  I  do  not  seek  to  impeach  any  of  the  authorities  to 
which  we  have  been  referred,  in  the  able  argument  of  my 
brother  Russell,'  and,  although  I  admit  that  the  question 
of  reasonable  or  probable  cause,  is  a  question  of  law  for 
the  Judge,  yet  it  must  be  necessarily  compounded  of  facts 
on  which  the  Jury  must  decide;  and  it  has  been  my  con* 
staot  practice,  in  cases  of  this  description,  to  leave  it  to 
the  Jury  to  say,  whether  they  believe  the  facts,  as  proved, 
to  be  true;  and,  if  they  do,  I  tell  them  that  I  think  that  they 
amount  to  a  reasonable  and  probable  cause  to  justify  the 
party  for  the  act  done.  So  here,  my  brother  Gaseke  left  it 
to  the  Jury,  in  substance,  to  say,  whether  they  believed,  on 
the  whole  of  the  facts  before  them,  that  the  constable  had 
reasonable  ground  to  suppose  that  the  plaintiff  had  been 
guilty  of  felony,  so  as  to  justify  his  apprehending  and  tak- 
ing her  to  a  place  of  custody.  In  Hill  v.  Yates,  the  learned 
Judge  left  it  to  the  Jury  to  say,  whether  there  was  probable 
cause  for  the  apprehension  of  the  plaintiff;  but,  at  the  same 
time,  intimated  it  as  his  opinion,  that  there  were  sufficient 
grounds  for  the  defendants  (a  constable  and  his  assistant), 
to  act  as  they  had  done.  But  he  should  have  toTd  the 
Jury,  that,  if  they  believed  the  facts  adduced  in  evidence 
for  the  defendants,  they,  in  his  opinion,  would  amount  to  a 
probable  cause.  But  my  brother  Gaselee  left  this  case  to  the 
Jury,  in  substance,  in  the  same  terms  as  my  brother  Lit- 
tledale  did  in  Beckwith  v.  Philby,  where  he  directed  thaai 
to  find  a  verdict  for  the  defendants,  if  they  thought,  upon 
the  whole  evidence,  that  the  defendants  had  reasonable 
cause  for  suspecting  the  plaintiff  of  felony;  but  he  had, 
at  fir^t,  intimated  an  opinion,  that  the  arrest  and  deten- 
tion were  lawful,  provided  the  defendants  had  reasonable 

rr2 
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IS29.  ^       cause  for  such  suspicion*  And  Lord  Tentertleny  on  motion 
for  a  new  trial,  said,  "  whether  there  was  any  reasonable 
cause  for  suspecting  that  the  plaintiflf  had  committed  a 
felony,  or  was  about  to  commit  one,  or  whether  he  had 
been  detained  in  custody  an  unreasonable  time,  were  ques- 
tions of  fact  for  the  Jury.    The  only  question  of  law  in  the 
case  is,  whether  a  constable,  having  reasonable  cause  to 
suspect  that  a  person  has  committed  a  felony,  may  detain 
such  person  until  he  can  be  brought  before  a  Justice  of  the 
Peace,  to  have  his  conduct  investigated.  There  is  this  dis- 
tinction between  a  private  individual  and  a  constable:  m 
order  to  justify  the  former  in  causing  the  imprisonment  of  a 
person,  he  must  not  only  make  out  a  reasonable  ground 
of  suspicion,  but  he  must  prove  that  a  felony  has  actuallj 
been  committed ;  whereas,  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is 
authorized  to  detain  the  party  suspected,  until  inquiry  can 
be  made  by  the  proper  authorities.*'    There,  as  here,  the 
direction  to  the  Jury  was  tantamount  to  this,  f>iz.  that,  if 
they  thought  the  defendants  had  acted  bond  fide,  the  Judge 
was  of  opinion  that  they  had  probable  cause  for  the  step 
they  had  taken.     I  fully  concur  with  my  Lord  Chief  Jus- 
tice, in  thinking,  that  if  the  direction  of  a  Judge  to  a  Jury 
be  right  in  substance,  and  the  verdict  be  consistent  with 
it,  such  verdict  ought  not  to  be  disturbed* 

But  it  has  been  said,  that  the  constable  was  not  warranted 
in  acting  as  he  did,  in  going  to  the  house  where  the  plaintiii 
lived,  at  night,  and  taking  her  from  her  bed  to  prison,  un- 
less he  had  reason  to  dread  an  escape;  but,  if  a  constable 
be  informed  that  a  felony  has  been  actually  committed,  and 
that  the  suspected  party  is  residing  in  a  particular  house, 
although  such  person  might  be  a  man  of  property  or  con- 
sequence, yet  it  is  the  duty  of  the  constable  to  repaid  iW" 
mediately  to  the  house,  and  not  to  stay  outside  the  doo 
all  night,  or  even  in  the  room,  after  the  party  is  appJ^^' 
bended.    The  committal  of  the  plaintiff  by  the  magfs- 
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trate^  on  the  following  morning,  affords  a  strong  presump-  1829. 
lion  that  the  constable  acted  bond  Jide;  and  as  she  was 
directly  charged  with  having  committed  a  felony^  he 
had  some  reason  to  fear  an  escape,  and  he  was,  there* 
fore,  justified  in  apprehending  the  plaintiff,  and  imprison- 
ing her  till  he  could  bring  her  before  a  magistrate,  ac- 
cording to  the  authority  of  Lord  Hale;  for  Miss  Ham- 
merton  not  only  told  the  defendant,  Russell,  that  a  felony 
had  been  committed,  but  that  she  had  every  reason  to 
believe  that  the  plaintiff  was  concerned  in  the  robbery; 
and  she  produced  a  letter,  to  shew  that  her  suspicions 
were  well  founded. 

Mr.  Justice  Burrough. — Whenever  a  direct  charge  of 
felony  is  made  to  a  constable,  he  is  bound  to  act  upon  it 
immediately,  and  he  has  a  right  to  apprehend  the  party 
accused,  and  keep  him  in  custody,  if  he  has  any  reason 
to  fear  an  escape,  and  the  charge  itself  is  sufficient  to  raise 
such  an  apprehension.  Although  the  constable  and  his 
assistants  might  protect  themselves  under  the  plea  of  the 
general  issue,  yet,  if  they  had  pleaded  a  justification, 
stating  that  a  felony  had  been  committed,  and  that  they 
had  been  informed  of  it;  that  the  plaintiff  was  living  in  the 
house  where  the  alleged  trespass  was  committed,  and  that 
the  defendants,  as  constables,  had  good  reason  to  suspect 
that  the  felony  was  committed  by  her,  it  would  be  a  good 
defence  to  this  action.  The  information  given  to  the  con- 
stable by  Miss  Hammerton,  that  she  had  reason  to  sus- 
pect the  plaintiff,  as  she  lodged  at  her  house  at  the  time 
of  the  alleged  robbery,  added  to  the  terms  of  the  let- 
ter, which  were  corroborative  of  that  fact,  were  sufficient 
to  create  a  strong  suspicion  in  the  mind  of  the  constable ; 
and  she  further  desired  him  to  take  the  plaintiff  into  cus- 
tody, and  shewed  him  where  she  resided;  and  he  accord- 
ingly did  so:  and  if  he  supposed,  at  the  time,  that  the 
statement  made  by  Miss  Hammerion  was  true,  he  was  fully 
warranted  in  acting  as  he  did.     The  subsequent  con  vie- 
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1 829.  tion  of  that  woman  has  raised  the  main  difficulty  in  this  case; 
but  the  question  is,  on  what  grounds  did  the  constable 
act  at  the  time  of  the  apprehension  of  the  plaintiff.  I 
think  he  acted  rightly,  and  in  the  due  exefcution  of  bb 
duty,  as  he  had  every  reason  to  believe  that  the  plaintiff  had 
committed  a  felony ;  and,  on  a  charge  of  that  nature  bebg 
made,  he  had  cause  to  fear  an  escape;  and  when  he  had 
apprehended  the  plaintiff^  it  was  his  duty  to  take  her  to  a 
place  of  security,  previously  to  the  charge  being  heard 
before  a  magistrate. 

Mr.  Justice  Gaselee.— As  the  Court  thuik  that  thb 
verdict  ought  not  to  be  disturbed,  I  not  only  agree  witfi 
them,  but,  on  reviewing  all  that  has  been  urged  for  the 
plaintiff,  I  still  entertain  the  same  opinion  I  formed  at  the 
trial.     I  felt  much  anxiety  for  the  plaintiff,  as  I  thought  it 
a  very  hard  case  upon  her.     I  do  not  recollect  all  my  «*" 
pressions  to  the  Jury,  but  I  stated  to  them,  in  substance, 
that  if  they  believed  all  the  &cts  adduced  on  the  part  of 
the  defendants,  and  would  have  acted  as  they  did  if  they 
were  placed  in  their  situation,  they  amounted  to  a  ^tooa- 
ble  cause  to  justify  the  apprehension  of  the  plaintiff, 
certainly  did  not  mean  to  leave  the  question  of  probable 
cause  to  them,  as  I  had  the  case  of  BeckftUh  v.  PMioy 
before  me;  and  notwithstanding  I  was  requested  to  nonsuit 
the  plaintiff,  I  thought  that  I  ought  not  to  do  so,  although  I 
have  sometimes  acquiesced  in  so  doing,  after  the  defend- 
ants' case  had  been  gone  through;  but,  when  there  is  sny 
doubt  as  to  the  facts,  they  must  be  found  by  the  Jury* 
Here,  the  plaintiff's  primd  facie  case  was  contradicted  ny 
the  facts  proved  for  the  defendants;  and,  as  they  appear^ 
to  me  to  be  of  a  complicated  nature,  I  left  it  to  the  Jury  ^ 
determine,  whether,  after  all  they  had  heard,  they  thoug 
that  the  defendant,  Russell,  had  reasonable  cause  for  sus' 
pecting  the  plaintiff  of  felony ;  and  also,  whether  he  sn 
his  assistants  had  acted  bondjide  in  apprehending  ^^  ^^' 
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taining  her;  and  that,  if  they  were  satisfied  on  those  points, 
I  thought  they  were  entitled  to  a  verdict;  and|  as  to  the 
bonaJide$  of  tlie  transaction,  I  asked  them  whether,  under 
the  circumstances,  they  would  have  acted  as  the  constahle 
did,  on  his  receiving  the  information  from  Miss  Hammertan. 
With  regard  to  the  objection,  that  the  defendants  exer- 
cined  an  uncalled-for  degree  of  coercion,  although  it  is  a 
most  important  question,  we  have  been  referred  to  no 
authority  which  goes  the  length  of  saying,  that  a  consta- 
ble cannot  detain,  or  take  to  a  place  of  safe  custody,  a 
party  whom  he  has  apprehended  on  suspicion  of  felony, 
unless  he  has  reason  to  fear  an  escape. 
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Rule  discharged. 


Wright  v.  Wales.  /[^fyi 

Feb.  6th, 

X  HIS  was  an  action  of  trespass  and  false  imprisonment,  and  The  piaintis;  a 
brought  against  the  defendant  for  assaulting  the  plaintiff,  occupied'in  cut- 
and  taking  him  into  custody,  and  carrying  him  before  a  li^JIngVo^iI^  ma- 
magistrate.    The  damages  were  laid  at  600/.     Plea— Not  ?"'*»•  for  «nak- 

^  **  ^  iDg  a  road  otct 

guilty.   At  the  trial,  before  Mr.  Justice  Holroydt  at  JBurt/  common  landa 

Si.  Edmunds,  at  the  last  Assises  for  the  county  oSSuffolk,  t^m^?/;  the 

it  appeared  that,  on  the  16th  January,  1828,  the  plain-  SL^*"^°'' " 

tiff,  (a  surveyor),  being  employed  in  directing  workmen,  «>»  having  the 

.  .  «    care  of  such 

With  a  number  of  teams  or  waggons,  m  cuttmg  up  turf,  Unds,  asked  the 
and  carting  and  spreading  beach,  shingle,  and  gravel,  for  ^^^  authority 
the  purpose  of  forming  a  road,  thirteen  feet  in  width,  over  ^.^**®?.'^!j*^J 
certain  common  or  town  lands,  in  the  parish  of  fValbers-  plaintiff  replied, 

that  he  was  or- 
dered to  make 
the  road  bf  a  magistrate:  that  the  defendant  then  told  the  plaintiff,  that,  if  he  didno^  desist,  he  should 
consider  Idm  as  a  wilful  trespasler;  and  as  the  plaindff  still  continued  the  work,  and  did  not  shew 
any  order  or  frarrant  authorising  him  to  make  the  road,  the  defendant  caused  him  to  be  appre- 
.  bended  by  a  constable,  and  took.him  before  a  magistrate,  who  refused  to  receiTe  the  complaint ;  on 
which  the  plaintiff  brought  trespass  against  the  defendant  for  an  assault  and  false  imprisonment: 
— Held,  that  the  latter  was  entitled  to  notice  of  action,  under  the  7  &  8  Geo.  4,  c.  30,  s.  41,  as 
he  bad  reason  to  suppoee  that  he  was  acting  under  colour  of  that  statute,  in  causing  the  plaintiff  to 
be  apprebendedi  although  he  was  not  in  fact  committing  a  wilful  or  malicious  injury  at  the  time. 


^ 
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wict  in  ibe   county  of  SvffoHi  the  defendaBt,  aa  tbe 
fen^-ye^^ei  qx  pardon  etn  ployed  by  tha  towsabtp  tatake 
ci^ne  of  the  lands,  and  to  make  entrieB  of  oatlle  depastured 
thereojii  and  to  receive  the  mooiea  paid  for  tbenOf  wid  ge- 
nerally  to  do  all  acts  connected  wi^  the  town  propertyi 
asked  the  plaintiflT,  by  the  desire  of  the  commonerS)  by 
whoso  authority  he  was  employed;  to  which  he  aDswered, 
he  was  ordered  to  make  up  the  road  by  a  magistrate;  the 
defendant  then  said,  that  the  plaintiff  had  no  business 
up9^  the  land,  and  desired  him  to  leave  off  working^theie, 
and  that,  if  he  flid  not,  he  should  ooiuuder  him  as  a  wilful 
trespasser;  and  as  the  plaintiff  did  not  shew  tbedefepd- 
ant  any  waarant  or  other  authority  from  the  magistrate 
for,  his  so  actings  the  defendant  ordered  a  copstable  \f^ 
take  ihim  into  custody;  and  the  same  day  took  him  before 
a  magistrate,  who  refused  to  receive  the  complaint^  aad 
ordered  the  plaintiff  to  be  discharged;  on  which  the  pre- 
sent  action  was  commenced.     It  also  appeared  that  the 
defendant  thoiight  he  was  justified  in  acting  as  he  dW> 
and  that  he  was  not  actuated  by  any  ill  will  or  malicious  feel- 
ing..towards  the  plaintiff;  and  it  waa  contended  for  the  for- 
mer, that  he  wa«  justified  in  causing  tfaeplaintiff  to  beappre- 
hended  under  the  act  for  consolidating  and  amending  the 
laws  relating  to  malicious  injuries  to  property,  t^*  ^ 
7  &  8  Geo,  4,  c.  30,  s.  28  (a),  as  be  was  acting  as  the  ser- 
vant, or  under  the  authority  of  the  commoners,  who  might 
be  considered  as  the  owners  of  the  property  in  question. 
The  Jury,  under  the  direction  of  the  learqed  Judge,  who 


(<i)  By  which,  for  the  more  ef- 
fectual apprehension  of  all  offend- 
ers  against  the  act,  it  is  enacted, 
"  that  any  person  found  commit- 
ting any  offence  against  the  act, 
whether  the  same  be  punishable 
upon  indictment  or  upon  sum- 
mary conviction,  may  be  imme- 


diately apprehended  without  • 
warrant,  by  any  peace  ojficer,  or  '*« 
owner  of  the  property  injtired,or 
his  servant,  or  any  person  authorti^ 
ed  by  him,  and  forthwith  taken 
before  some  neighbouring  Justice 
of  the  Peace,  to  be  dealt  wth  ac 
cording  to  law." 
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stated,  that  they  must  give  a  reasonable  compensation,  ma- 
liee  being  out  of  the  question,  found  a  verdict  for  the  plain- 
tiff, damages  twenty  shillings ;  leave  being  reserved  to  the 
defendant  to  move  to  set  it  aside,  and  that  a  nonsuit  might 
be  entered  instead  thereof,  in  case  the  Court  should  be  of 
opinion,  that  the  plaintiff  was,  under  the  circumstances, 
doing  a  wilful  or  malicious  injury,  within  the  intent  and 
meaning  of  the  24th  section  of  the  statute  (a). 


1829 


Mr.  Serjeant  Wilde,  in  the  last  Terra,  accordingly  ob- 
tained a  rule  nisi:  First,  on  the  ground  that  the  defend- 
ant was  justified  in  arresting  the  plaintiff  under  the  S8th 
section  of  the  statute,  as  he  was  committing  an  offence  with- 
in its  meaning;  and  secondly,  that  the  defendant  was,  at 
all  events,  entitled  to  a  notice  of  action,  under  the  41  st 
section  of  the  act  (A). 


(fl)  By  which  it  is  enacted, "  that 
if  any  person  shall  wilfully  or  ma- 
licionisly  commit  any  damage,  in- 
jury, or  spoil,  to  or  upon  any  real 
or  personal  property  whatsoever, 
either  of  a  public  or  private  na- 
ture, for  which  no  remedy  or 
punishment  is  hereinbefore  pro- 
vided, every  such  person  being 
convicted  thereof  before  a  Justice 
of  the  Peace,  shall  forfeit  and 
pay  such  sum  of  money  as  shall 
appear  to  the  Justice  to  be  a  rea- 
sonable compensation  for  the  da- 
mage, injury,  or  spoil  so  com- 
mitted, not  exceeding  the  sum  of 
5/.** — And  the  25th  section  en- 
acts, that  every  punishment  and 
forfeiture  by  the  act  imposed 
on  any  person  maliciously  com- 
mitting any  offence,  whether  the 
same  be  punishable  upon  indict- 
ment or  upon  summary  convic- 


tion, shall  equally  apply  and  be 

4 

enforced,  whether  the  offence 
shall  be  committed  from  malice 
conceived  agunst  the  owner  of  the 
property,  in  respect  of  which  it 
shall  be  committed,  or  otherwite,'* 
(b)  By  wliich,  for  the  protec 
tion  of  persons  acting  in  the  exe- 
cution of  the  act,  it  is  enacted, 
*'  that  all  actions  and  prosecutions 
to  be  commenced  against  any 
person ybr  any  thing  done  in  pur^ 
suance  of  the  act,  shall  be  laid 
and  tried  in  the  county  where  the 
fact  was  committed,  and  shall 
be  commenced  within  six  calen- 
dar months  after  the  fact  com- 
mitted, and  not  otherwise;  and 
notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be 
given  to  the  defendant,  one  ca- 
lendar month  at  least  before  the 
commencement  of  the  action ;  and. 


Wbi«ht 
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1899.  Mr.  SMJeant  Storks  and  Mr«  Seijesnt  B^mpa»  bow 

shewed  cause.    Unlesa  the  plaintiff  were  BoaaUetitfy  dooog 
«,  a  wilful  or  malicioiui  injury  al  the  time  of  the  act  com- 

platned  of,  there  is  no  pretence  for  saying,  that  thede- 
fendant  could  have  any  cdour  for  apprehending  him  by 
virtue  of  the  statute,  7  &  8  Geo.  4;  and  as  the  plaint^ 
was  acting  under  the  supposed  authority  of  a  magistratei 
he  cannot  be  considered  as  a  person  falling  within  either 
of  the  provisions  of  that  act*    Although  the  defeadaDt 
might  have  considered  himself  justified  in  apprehending 
the  pbmtiff  under  the  28th  section,  yet,  the  proviso  in 
the  S4th  is  a  complete  answer,  by  which  it  is  expressly 
provided,    that  "  nothing  in  the  act  contained  shall  ex- 
tend  to  any  case,  wjbere  the  party  trespassing  acted  und^r 
a  fair  and  reM<mable  supposition  that  he  had  a  right  to 
do  the  act  complained  of.'*    If  so,  no  notice  of  action  to 
the  defendant  could  have  been  necessary  under  the  4l6t 
section,  which  requires  such  notice  to  be  given  in  actioos 
to  be  commenced  against  any  person  for  any  thing  done 
in  pursuance  of  tie  act;  and,  as  the  plaintiff  had  a  fair  and 
reasonable  ground  to  suppose  that  he  had  a  right  to  make 
tiie  road  under  the  authority  of  the  magistrate,  his  ap- 
prehension by  the  defendant  could  not  be  justified,  al' 
though  the  hitter  might  have  thought  that  he  was  au- 
thoriaed  in  so  doing.    The  apprehending  the  plaintiff  was 
not  even  under  colour  of  the  Act,  much  less  in  pursuance 
of  it;  and  as  he  could  not  have  been  aware  that  he  had 
been  guilty  of  an  offence  within  it,  the  defendant  caoiaot 
be  entitled  to  its  protection,  as  he  did  not  act  in  discharge 
of  his  public  duty  as  fen-reeve,  or  within  the  scope  of  Ws 
authority  as  such ;  and  even  if  he  did,  he  cannot  be  con- 
ddered  as  the  servant  of  the  owner  of  the  property  iB- 

In  any  8Udi  action,  the  defendant      ter  in  evWencc  at  any  trirf  lo  be 
may  plead  the  general  issue,  and      liad  thereupon." 
give  the  act  and  the  special  mat- 
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jureil,  aa  he  was  the  mere  agent  of  the  townsn^n/haTbig  a  1839. 
right  of  common  over  the  lands  m  question ;  and  he  did  not 
act  himself,  but  directed  a  constable  to  take  the  plaintiff 
into  custody ;  and  although  he  told  him  that  he  ahoald 
consider  him  as  a  wilful  trespasser^  there  was  no  evidence 
that  he  charged  him  as  such  before  the  magistrate^  and 
therefore  the  plaintiff  could  not  suppose  that  the  de- 
fendant was  entitled  to  a  notice  of  action,  under  a  statute 
of  which  he  had  no  knowledge.  This  case  can  scarcely 
be  distinguished  in  principle  from  that  of  Cook  v.  Leo- 
nard (a)j  which  was  an  action  for  an  assault  and  false  im- 
prisonment; and  it  appeared  at  the  trial,  that  the  defendants, 
(the  one  a  constable,  and  the  other  a  surveyor  to  commission- 
ers under  a  local  act  for  paving,  lighting  and  improving  the 
town  of  Siroud)i  bad  authority  to  apprehend  all  vagrants, 
and  idle  and  disorderly  persons,  who  should  be  found 
wandering  or  misbehaving  themselves  during  the  homt  of 
keeping  tooieh  within  the  limits  of  the  town: — and  it  was 
by  the  act  declared,  that  no  plaintiff  should  recover  in 
any  action  commenced  against  any  person  /or  any  thing 
done  in  execution  of  or  wider  authority  of  the  act, 
unless  notice  in  writing  should  be  previously  given  to 
the  person  intended  to  be  sued,  twenty-eigbt  days  befinre 
such  action  should  be  commenced;  ^  and  as  the  defend- 
ants attempted,  at  five  o'clock  in  the  day  time,  to  take 
a  dromedary  out  of  a  stable,  which  two  foreigners  had  been 
exhibiting  in  the  town,  and  the  plaintiff,  who  was  present, 
told  one  of  them  that  the  constables  had  no  authority 
to  order  him  to  take  the  dromedary  out  of  the  town ; 
upon  which  one  of  the  defendants  took  hold  of  the  hal- 
ter in  order  to  remove  the  dromedary ;  and  on  the  plain- 
tiff's attempting  to  prevent  him,  the  defendants  assault- 
ed the  plaintiff,  and  imprisoned  him;  it  was  held,  that 
as  the  attempt  to  seize  the  dromedary  was  not  made  dur- 

(a)  6  Bam.  &  Cress.  351. 
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1829.         ing  the  hovira  of  watcb,  and  the  constables  did  not  attempt 
to  apprehend  the  owner,  but  the  animal  itself,  the  consta- 
bles were  not  entitled  to  the  notice  of  action  given  hy  the 
act,  as  such  notice  could  only  be  necessary  in  those  cases 
in  which  the  party  against  whom  the  action  was  brougbt, 
had  reasonable  ground  for  supposing  that  the  thing  done 
by  hkn  was  done  in  execution  of  or  under  the  authority  of 
the  act ;  and  Mr.  Justice  Bayley,  after  citing  the  cases  of 
Weller  v.  Take  (a),  and  Bird  ▼.  Gunslon  (A),  in  order  to 
shew,  that  magistrates  acting  beyond  the  limits  of  tbenr 
authority  have  been  held  to  be  within  the  protection  of 
particular  statutes  entitling  them  to   notice  of  action, 
said, ''  These  cases  fall  within  the  general  rule  applicable 
to  this  subject,  viz.  that,  where  an  act  of  Parliament  re- 
quires notice  before  action  brought,  in  respect  of  any  thing 
done  in  pursuance,  or  in  execution  of  its  provisions,  those 
latter  words  are  not  confined  to  acts  done  strictly  in  pur- 
suance of  the  act  of  Parliament,  but  extend  to  all  acts  done 
bondfidCf  which  may  reasonably  be  supposed  to  be  done 
in  pursuance  of  the  act.     But,  where  there  is  no  colour  for 
supposing  that  the  act  done  is  authorized,  then  notice  of 
action  is  not  necessary."  And,  after  citing  the  cases  otLa^ 
ton  V.  Miller  (c),  and  Morgan  v.  Palmer  {d),  and  applying 
the  principles  deducible  from  those  cases  to  that  before 
him,  that  learned  Judge  concluded,  by  saying,  "  where  an 
act  of  Parliament  says,  that,  in  the  case  of  an  action  brougnt 
against  any  person  for  any  thing  done  in  pursuance  or  i^ 
execution  of  the  act,  the  defendant  shall  be  entitled  to  cer- 
tain privileges ;  the  meaning  is,  that  the  act  done  must  be 
of  that  nature  and  description  that  the  party  doing  it 
may  reasonably  suppose  that  the  act  of  Parliament  ga^^ 
him  authority  to  do  it.     I  think,  that,  in  this  case,  the  de- 
fendants had  no  reasonable  grounds  for  thinking  that  the 

00  9  Ewt,  364.  (h)  24  Geo.  3.  (c)  E.  T.  131^-  ^^• 

(rf.l  2  Barn.  &  Cresa.  /29. 
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act  of  Parliament  gave  to  thenii  or  to  the  comtnUsioners  13^9; 
tinder  whose  authority  they  acted,  any  power  to  remove 
the  dromedary  from  the  place  where  it  was,  at  the  time 
when  they  attempted  to  remove  it;  and  that  being  bo,  I  am 
of  opinion,  that  the  rule  for  a  new  trial  must  be  made  ab- 
sohile."  And  Mr.  Justice  Holroyd  said:  "  In  order  to  en* 
title  the  defendant  to  notice,  they  ought  to  have  had  a 
colourable  authority  for  removing  the  dromedary.*'  So, 
here,  the  defendant  ought  at  least  to  have  bad  a  coloura- 
ble authority  for  apprehending  the  plaintiff;  and,  as  he  can* 
not  be  considered  as  doing  a  wilful  or  malicious  injury  at 
the  time,  or  committing  an  offence  within  the  terms  of  the. 
statute,  the  defendant  could  not  be  entitled  to  notice;  and 
more  particularly  so,  as  the  plaintiff  supposed  he  was  jus* 
tified  in  making  the  road,  as  he  expressly  told  the  defendant 
that  he  had  the  order  of  a  magistrate  to  do  so.  The  41st 
section  is,  at  all  events,  controlled  by  the  proviso  in  the  ^4tb ; 
and  in  Looter  v.  Halcomb  (a),  which  was  an  i^ction  of  tres* 
pass  for  an  assault  and  false  imprisonment ;  and  t  hie  plea  was, 
that  the  plaintiff  was  mlfulfy  breaking  down  the  defend- 
ant's fences,  wherefore  he  apprehended  the  plaintiff,  and 
took  him  before  a  magistrate;  and  the  plaintiff  replied, 
that  he  broke  the  fences  in  the  b^ndjide  assertion  of  a 
right  of  way ;  and  the  plea  was  framed  with  a  view  to  bring 
the  defendant's  case  withiq  the  malicious  trespass  act,  (1 
Geo.  4»  c.  56),  which  is  repealed  by  the  statute  7  &  8  Geo. 
4^  c.  30,  Lord  Chief  Justice  Best  said  (b):  "  An  act  of  Par- 
liament^  which  takes  away  the  right  of  trial  by  Jury,  and 
abridges  the  liberty  of  the  subject,  ought  to  receive  the 
strictest  construction;  nothing  should  be  holden  to  come 
under  its  operation  that  is  not  expressly  within  the  letter, 
and  spirit  of  the  act.  If  the  Courts  were  to  decide  upon 
a  different  principle,  the  law  which  has  been  the  subject  of 
discussion  this  day,  would  become  an  intolerable  griev- 

(a)  4  Bing.  183.  ih)  Id.  188-9. 
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1829<  ance,  placbg  the  liberty  of  tbe  subject  in  the  hands  of  any 
owner  of  property  who  might  think  himself  aggrieved  by 
a  claim  of  right.  The  statute  can  only  apply  to  cases 
where  a  party  enters,  having  no  colour,  and  Anoini^hc 
has  no  colour  of  right  to  enter.'*  Here,  however,  the 
plaintiff  thought  that  he  was,  by  the  order  of  the  magis- 
trate, authorized  in  acting  as  he  did, 

Mr.  Serjeant  Wilde,  in  support  of  his  rule.— Under  the 
circumstances  of  this  case,  it  is  quite  dear,  Uiat  the  defend- 
ant, at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
supposed  that  he  was  fully  justified  in  8€i  doing,  and  that 
he  was  acting  bond  fide  under  the  authority  of  the  statute 
in  questbn;  as  he  told  the  plaintiff,  that,  if  he  did  not  de- 
sist from  working,  he  should  consider  him  as  a  fmlfid  if^^- 
passcr.    Besides,  the  defendant,  as/ir^-re^r^,  had  tbe  care 
of  the  town  lands,  he  therefore  stood  in  the  situation  of  a 
puUic  officer,  and  it  was  his  duty,  as  such,  to  prevent  all 
injuries  and  encroachments  on  the  lands ;  and  as  the  plain- 
tiff was  found  in  the  act  of  doing  an  immediate  injury  on  t 
part  of  such  lands,  by  cutting  up  turf,  and  making  a  road; 
and  as  he  did  not  shew  the  defendant  any  order  or  aatbori- 
ty  under  which  he  acted,  or  which  might  justify  tbe  com- 
mitting the  trespass  complained  of,  tbe  defendant  was 
fuUy  warranted  in  supposing  that  he  was  acting  malicious- 
ly, or  at  least  wilfully :  and  the  words  of  tbe  statute  are 
in  the  alternative ;  for,  if  any  person  shall  wilfully  or  mali- 
ciously commit  any  damage,  injury,  or  spoil,  to  or  upon 
any  real  or  personal  property  whatsoever,  eithefof  a  V^ 
lie  or  private  nature,  it  falls  within  the  S4th  section  of  the 
act.    The  defendant,  therefore,  supposing  that  he  was 
authorized  to  take  the  plaintiff  before  a  magistrate,  in  P^' 
suanoe  of  the  act,  was  entitled  to  notice  of  action  with- 
in the  41  St  section,  although  the  magistrate  dkmissed  the 
complaint,  and  discharged  the  plaintiff  on  his  being  brought 
before  him.    The  question  then  is,  whether  the  defendant, 
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having  a  special  duty  to  perform,  thought  that  he  was  1639. 
acting  bond  fide  ^  and  under  the  supposition  that  the  plain- 
ttfTwas  wilfully  committing  a  damage  or  injury  upon  the 
land  over  which  he  had  the  care.  If  so,  he  was  clearly 
entitled  to  notice;  for,  where  a  statute  gives  protection  t^ 
persons  acting  in  execution,  or  in  pursuance  of  it,  all  those 
who  act  under  its  provisions  are  entitled  to  that  protect 
tion,  although  they  exceed  their  authority  by  so  doing ; 
and,  if  the  defendant  acted  under  colour  of  the  authority 
of  the  act,  but  had  overstepped  his  authority,  he  would  be 
entitled  to  notice  of  action,  although  the  plaintiff  might  hot 
have  been  committing  a  wilful  or  malicious  injury,  or  doing 
any  act  which  would  bring  him  within  the  terms  or  mean- 
ing of  the  statute.  In  Gaby  v.  The  W%U9  and  Berht 
Canal  Company  (a),  a  proviso  in  a  local  act  of  Parliament, 
that  all  actions  should  be  brought  against  any  person  or^ 
persons  for  any  thing  to  be  done  by  him  or  them  in  pur- 
suance of  the  act,  or  in  the  execution  of  the  powers  and 
authorities  therein  given,  within  six  calendar  months  next 
after  the  iact  commuted,  was  held  to  extend  to  a  case  where 
the  parties  did  an  act  within  the  limits  of  their  official 
authority,  but  exercised  that  authority  improperly,  be*' 
lieving  at  the  time  that  they  were  acting  within  it;  and 
Lord  EUenborough  said :  '*  We  are  caHed  upon  to  put  a 
general  construction  on  the  terms  of  this  act  of  Parliament, 
and  to  say  whether  the  thing  done  by  the  company  can  be 
considered  as  so  far  done  in  pursuance  of  the  act,  or  in 
execution  of  its  powers  and  authorities,  as  to  be  within 
the  Hmited  protection  of  the  act,  though  what  has  been 
done  by  them  is  not  borne  out  in  its  full  legality  by  the 
coarse  that  they  have  pursued.  The  way  in  which  the 
statute  04  Geo.  S,  c.  44>,  was  construedby  Lord  Kenyan  (i), 
seems  to  have  been  much  like  the  construction  we  are 


(a)  3  Man.  k  Selw.  580. 
(6)  See  Alcock  v.  Andrews,  2  Bsp.  Rep.  642. 
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1829.         now  giving  to  this  act;  for  he  thought  that,  if  a  person 
does  an  act  within  the  limits  of  his  official  authority»  bat 
exercises  that  authority  improperly,  or  abuses  the  discre- 
tion placed  in  him,  eatenus  the  statote  extends/'  And  Mr. 
Justice  Le  Blanc  said:  <<  The  question  is  not,  to  what 
extent  the  company  have  oiFended,  nor  whether  they  have 
done  the  act  in  such  a  manner  as  to  clothe  themselves  with 
the  character  of  persons  conforming  in  all  respects  to  the 
authority  given  them  by  the  act,  but  whether  they  have 
done  this  wilfully  and  maliciously?     If  they  did  it  io^tf 
fide,  they  will  be  protected  as  to  the  time  of  commenciDg 
the  action;"  and  Mr.  Justice  Bayley  added,  "  The  ques- 
tion seems  to  come  to  this,  whether  the  company  were  act- 
ing bond  fide?  for,  if  they  were  not  so  acting,  they  are  not 
brought  within  the  protection  of  the  act."     So,  here,  the 
only  question  is,  whether  the  defendant  acted  6oiKi/»^» 
in  causing  the  plaintiff  to  be  apprehended,  on  the  sup- 
position that  he  was  doing  a  wilful  or  malicious  injury  to 
the  land  over  which  the  defendant  had  the  superintend- 
ance  and  care ;  and,  although  he  might  have  been  mu* 
taken  in  thinking  that  the  plaintiff  was  committing  a  tres- 
pass of  such  a  nature  as  would  bring  him  within  the  terms 
of  the  statute,  yet  the  defendant  was  entitled  to  the- notice 
of  action  thereby  prescribed. 

Mr.  Justice  Park  (a).— I  am  of  opinion,  that,  under  the 
circumstances  of  this  case,  the  defendant  was  entided  to 
notice  of  action.  If  he  had  been  acting  legally  >  he  wouw 
not  have  required  the  protection  of  the  statute  by  vbicfl 
the  notice  is  given.  He  meant  to  act  in  his  character  ot 
fen-^eeve^  and,  as  such,  must  be  considered  as  a  publfc 
officer;  and,  if  he  exceeded  his  authority,  or  made  a  bm** 
take,  still,  if  he  had  reason  to  suppose  that  he  was  acting 

(a)  Lord  Chief  Justice  Bett  vras  at  Gbambers. 
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Wright 

V. 

Vales. 


i&  pmrsuAnce  of  the  statute*  he  is  entitled  to  Che  proieetioh  (B29. 
which  -the  law  intended  to  throw  round  him.  The  act 
hi  question  has  been  ioiproperiy  termed  the  petty  trespass 
act,  but  it;  applies  to  maficious  injuries  of  the  highest  de- 
seriptioni  mr.  the  netting  fire  to  churches  or  Coal  mines,  and 
the  destruction  of  machinery  used  in  the  manufacturing  of 
silk,  or  for  agricultural  or  other  purposes.  The  language 
of  the  statute  is  immaterial  i  and  al  thougih  the  act  done  by  the 
plaintiff  was  not  an  offence  within  its  kieamng,  yet  if  the  de« 
ihndant  thought  that  he  was  acting  bond  ^fide  and  under 
colour  of  4he  act,  he  ought  to  have  had  the  notice  of  action 
required  by  die  41st  section,  according  to  the  principle 
estaUished  '  in  the  case  of  Oaby  v.  The  Wilis  andBetkt 
€kna\  Company* : 

»  •  * 

Mf*  Justice  GWRBOuoH.-^Tbere  can  be  ho  doubt  but 
that  the  defiebdant  acted  beyv>nd  the  provisions  or  the 
statute;  yet  it  if  equally,  ctear  that  he  supposed  thait 
he.  was .  aetiing  uBdenit^as'lie  told  the  plaintiff,  that,  if 
he*  did-  not  desist. irom  working»  be  should; consider  him 
a  wilfid  trespasser:  and  the  defendant  was  to  judge  wfae^ 
ther.'the'plaintiff  were  committing  an  offence  which  would 
justify  his  immediate  apprehension ;  and  if  he  thought  he 
was,  he  is  entitled  to  the  protection  of  the  statute,  and  the 
notice  of  action  required  by  it.  In  BoUon  v.  Boldero,  the 
defendant,  a  Justice  of  the  Peace,  baring  called  his  coach- 
nan  or  groom  into  the  parlour,  ordered  him  to  saddle  a 
horse  for  his  daughter;  and  on  the  servant^s  saying  he 
would  be  damned  if  he  did,  the  magistrate  directed  a  war- 
rant to  be  made  out  against  him,  under  which  he  was  com- 
mitted; and  the  groom  having  brought  an  action  against  bis 
master  for  false  imprisonment,  but  laid  the  venue  in  the 
county  where  the  prison  was  situate,  he  was  nonsuited;  it 
being  held  by  Lord  Mansfield,  that  the  defendant,  having 
supposed  that  he  bad  a  right  to  commit,  was  entitled  to  be 
sued  as  a  magistrate,  and,  consequently,  that  the  action 

VOL.  II.  s  s 
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1829.  should  have  been  brought  in  the  county  where  the  alleged 
act  was  committed  (a),  although  he  had  acted  without  ju- 
risdiction. Here,  if  the  defendant  had  acted  legally,  b€ 
would  not  have  required  the  protection  of  the  act;  and  if 
he  acted  bond  fide  and  under  colour  of  its  authority,  he 
was  entitled  to  the  notice  thereby  required ;  and  I  think 
there  can  be  no  doubt  but  that  he  supposed  he  was  acting 
under  the  authority  of  the  act,  when-  he  caused  liit  plaintifT 
to  be  apprehended. 

Mr.  Justice  Gaselee. — If  the  defendant  could  have 
justified  the  act  complained  of  by  the  plain tifi^  he  would 
not  have  required  the  protection  of  the  statute;  and  it 
appears  to  me  to  be  quite  clear,  that  he  supposed  that  he 
was  acting  under  the  act.  This  case,  therefore,  is  dis- 
tinguishable from  that  of  Cook  v.  Leonard^  as  there  the  de- 
fendants  had  no  colour  under  the  act  of  Parliament  for 
seizing  the  dromedary  in  the  day-time,  it  not  being  dur- 
ing the  hours  of  watch ;  but  here,  I  cannot  say  that  the 
defendant  had  no  colour  for  supposing  that  he  was  not 
justified  in  apprehending  the  plaintiff,  or  that  he  did  not 
think  that  he  was  proceeding  under  the  authority  of  the 
statute.    The  rule  for  entering  a  nonsuit  must,  therefore, 

be  made— 

Absohte. 

(a)  See  the  statute  21  Jac.  I,  c.  112^  s.  5. 
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Alcock  V.  Cooke.  PeTnl' 

Ml  his  was  an  action  of  trover,  for  a  bowsprit.     Plea —  p^oi  eyidence 

Not  guilty.    At  the  trial,  before  Lord  Chief  Justice  Best,  ^^^^  tSTi^or- 

at  the  last  Assizes  at  Lincoln^  the  plaintiff  claimed  the  der  to  support 

bowsprit  by  virtue  of  a  right  to  take  wreck  of  vessels  right  to  wreck, 

cast  on  shore  in  the  parish  of  Sutton  in  the  Marshy  in  ^ep^^nyin* 

the  county  of  lAneoln^  under  -a  grant  or  letters  patent,  re»p«ct  of  which 

wreciL  18  ciftiiii~ 

dated  the  7th  May,  1631  (6  Car*  I,)  which  was  under  ed,  was  in  the 
the  seal  of  the  Duchy  of  Lancaster,  and  by  which  Charles  time  "of  VAorfe* 
the  Ist,  in  consideration  of  2,350/.,  granted  to  Charles  ^^l^^^^l^^f^^ 
Harbord,   Christian  FaveU,    and    Thomas    Young,  and  that  it  was  in 

those  under 

their  heirs,  under  whom  the  plaintiff  claimed,  (among  whom  the  par- 
several  other  manors,  lordships,  castles,  hundreds,  tene-  {^^^  oH^io'"* 
ments,  and  hereditaments.  &c.)  the  manor  of  Greetham^  ^^^^V^\ , 

'  '  -^  '  if  the  Icing 

in  the  county  of  Lincoln^  with  all  its  rights,  members,  makea^ant 
and  appurtenances,  the  reeveship  of  Greetham^  and  the  take  effect  ac- 
baiUwick  of  Greetham,  and  all  lands,  tenements,  rents,  f?!?^^^|!!. 

'  .  '  '  '    terms,  it  must 

and  hereditaments  whatsoever  in   Greetham,  and  vari-  be  concluded 
ous  Other  places  (omitting  the  parish   of  Sutton),  or  m  deceived  in  his 
any  or  either  of  them,  or  elsewhere  in  the  said  county  of  f^^  where, 
Lincoln,  called  or  known  by  the  name  of  the  lordship  or  therefore,  wreck 

,  *  was  conveyed 

manor  of  Greetham  aforesaid,  to  the  said  lordship  or  ma-  by  lease  for  a 
nor,  reeveship  or  bailiwick  of  Greetham,  in  any  wise  be-  which^'hirnot 
longing  or  appertaining,  or  as  member,  part,  or  parcel  of  f *^®^  u^^-^ 
them,  or  any  of  them,  being  heretofore  had,  known,  ac-  cited  in  m  grant 
cepted,  occupied,  used,  or  reputed,  wfth  all  and  every  of  immediate  estate 
their  appurtenances,  (which  said  lordship  or  manor  of  ^^ees,^uch 
Greetham,  and  other  the  premises  before  granted,  were.  ^""'  ^  !°'?'. 

o  '  J    because  the  king 

by  a  particular  thereof,  mentioned  to  be  altogether  parcel  having  already 

leased  the  right 
of  possession,  he 
cannot  convey  the  same  right  to  another,  and  all  leases  from  the  king  must  be  enrolled. 

Although  the  king  holds  lands  as  duke  of  Laneatter,  he  holds  them  as  king  also ;  and  the  prero- 
gative and  privileges  of  the  king  belong  to  him  with  reference  to  those  land^  as  they  do  with  re- 
spect to  those  which  belong  to  him  immediately  in  right  of  his  Crown:  therefore,  a  giant  under  the 
Duchy  seal  is  subject  to  all  the  incidents  of  a  grant  from  the  Crown. 
It  seems  that  wreck  will  not  pass  under  general  words  in  a  grant 
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1829.  of  the  antient  lands  and  possessions  of  the  Duchy  of  Los- 
casier  in  the  county  of  Lincoln),  and  all  and  singular 
the  granges,  fanns,  &c.,  and  all  rents,  revenues,  and  ser- 
vices, rents-charge,  rents- seek,  &c.,  yearly  rent«,  increas- 
ed rents,  fee-farm  rents,  coorts-leet,  &c.,  and  all  that 
to  courts-leet  did  in  any  wise  belong  or  appertain,  bb* 
munities,  ^acquittances,  and  hereditaments  whatsoever, 
with  all  and  singular  their  rights,  members,  and  appurte* 
nances,  of  what  kind  or  nature  soever  they  be,  or  by  what 
name  soever  they  are  known,  deemed,  called,  or  acknow> 
ledged,  situate,  lying,  and  being,  issuing,  growing,  renew- 
ing, happening,  or  arising,  in  or  within  the  lordships,  at- 
nors,  hundreds,  towns,  places,  fields,  parishes,  or  hamlets 
aforesaid,  or  in  or  within  any  or  either  of  them,  or  else- 
where, or  wheresoever,  to  the  aforesaid  <»8tles,  lordsbipSt 
manors,  hundreds,  messuages,  lands,  tenements,  and  ne^ 
reditaments,  and  other  the  premises  by  those  presents  w- 
fore  granted,  or  mentioned  so  to  be,  to  any  or  cither  oi 
them,  or  to  any  part  or  parcel  thereof,  in  any  wise  bdonf 
ing,  appertaining,  incident,  appendant,  or  incumbent,  or 
as  member,  part  or  parcel  of  the  same,  being  at  any  tno^ 
theretofore  had,  known,  accepted,  occupied,  and  demiseai 
leased,  or  reputed;  and  the  reversion,  or  reversions &c, 
dependent  or  expectant  of,  in,  or  upon/  any  gift  or  gift*  ^ 
fee-tail,  or  any  demise  or  grant  for  the  term  or  tcims  ot 
life,  or  lives,  or  years,  and-  also  all  rents  reserved  upon  any 
demise  or  grant,  demises  or  grants : — And,  by  the  same  let- 
ters patent,  the  said  king  Charles  the  1st,  did  also  gt^ 
unto  the  said  Charles  Harbord,  Christian  Favell,  and 
Thomas  Young,  their  heirs  and  assigns,  that  they,  v^&x 
heirs  and  assigns,  should,  from  henceforth,  for  ever,  barsi 
hold,  and  enjoy,  within  the  aforesaid  castles,  lordshipSi 
manors,  hundreds,  lands,  tenements,  and  hereditame^'*' 
and  all  and  singular  other  the  premises  thereby  grantedi 
as  mantf^  as  great,  such,  the  same,  and  the  like  courts-iee*> 
views  of  frank  pledge,  hundred  courts,  law-days,  ^^ 
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and  aasay  of  bread,  winei  and  beerj  goods  and  chattels  1829. 
waived^  estrays,  deodandsi  ^scheats^  reliefs,  heriots,  free- 
warrens,  bawkings,  buntings,  and  all  other  rights^  Juris-* 
dictions,  and  franchises,  liberties,  privileges,  eustotns^  imr 
msmities,  aequiUcinces,  profits,  commodities^  advantages, 
emoluments,  and  heredUaments  whatsoever,  as  and  which, 
and  as  fully,  freely,  and  wholly,  and  in  as  ample  manner 
and  form  as  any,  abbot  or  prior  qf  any  late  monastery, 
abbey»  or  priory,  or  any  Duke  of  Lanc^er,  or  0ny  other 
person  or  persons  at  any  time  heaving,  possessing,  or  bising 
seised  of  the  aforesaid  castles^  lordships,  manors^  inessu- 
agesy  lands,  tenementsy.and,h^reditamentaj  and  other  pre^ 
niisea  thereinbefore  granted,  or  mentioned  so  to  be^  or;  any 
parcel  thereof, .  &fer  had,  held,  used,  or  enjoyed,  or^ongbt 
to  bate  had,  held,-.used«  or  enjc^yed  i^  the  premises  thore- 
uibefore  granted,  by  reason  or  pretext  of  any  act  or  acts 
qC  Parliaraenty  or  of  any  charter  of  gift,  grant,  or  conton- 
atipnj  or  by  reason  of  any  letter^  patent  by  the  .said  king, 
or  any  of  his  .progenitors  or  ancestprsi  then  lat£  kings^  or 
queens  of  England,  theretofore  had,  made,  granted  or  con- 
fijEsoed,  or  by  reason  or  pretext  of  any  lawful  presoriptioOf 
nae^  Pf  custom  theretolbre  had  pr  jused,  er  by  any  other 
Uwful  means,  r^ht,  or  title  whatsoever;  and  as  fully,  free- 
ly^  and  wholly,  and  in  as  fimple  manner  and  form,  as  the 
said  king,  or  any  of  his  progenitors  pr  ancestors,  then  late 
kings  or  queens  q{  England,  had  bad  or  enjoyed,  or  ought 
to  have  .had  or  enjpyed,  in  the  premises  thereinbefore 
granted)  or  mentioned  so  to  be,  or  in  part  or  parcel  ihere- 
€ff,  or  by  reason  or  pretext  of  the  premisea,  or  of  any  parod 
thereof:  except  cdmays  nevertheless,  and  out  of  that  grant 
^ytogether  reservedf  all  knight*s  fees,  wards,  &e.,  and  all 
s^rviees  for  or  in  respect  thereof,  and  all  advowsons,  dona- 
tions^  free  dispositions,  and  right  of  patronage  of  all  and  sin- 
gular rectcNries,  churches*,  vicarages,  chapels*  and  all.oiher 
ecck^astical  benefices  whatsoever,  to  the  premises*  or  any 
or. father  of  them,  in  any  wise  belongingi.appertainipg*  Jn- 
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1829.  cident,  appenplant,  or  incumbent;  and  also  ejecept  afr 
royal  mines  of  gold  and  silver  being  or  to  be  found  with- 
in or  upon  the  premises,  and  aU  prerogoHnes  io  the  same 
mines  belonging. 

The  plaintiff  then  produced  an  extract  from  Domes- 
day-book, to  shew  that  the  parish  of  Sutton  was  pait 
of  the  manor  of  Grendham  or  Oreeiham;  and  in  order 
to  shew  that  the  reversion  of  the  right  to  wreck  was 
vested  in  Charles  the  1st,  at  the  date  of  the  above 
grant,  the  plaintiff  put  in  an  indenture  of  lease  of  the  SA 
January f  1  Sth  James  1  st,  and  made  between  that  king  of 
the  first  part,  and  one  John  Livingstone  of  the  other  part, 
whereby  the  king  granted,  and  to  farm  let,  to  Livingstone 
(among  other  things)  all  and  singular  the  profits  and  com- 
modities happening  within  the  honour  of  BoKngbrokef 
parcel  of  the  Duchy  o{  Lancaster^  in  the  county  of  lAn^ 
coin,  of  the  goods  and  chattels,  and  debts  and  credits 
whatsoever,  of  felons,  felons  of  themselves,  and  fugitives, 
elerks  convicted,  persons  outlawed,  deodands,  waifs,  ea- 
trays,  and  wrecks  of  the  sea,  as  well  in  the  accounts  of  the 
bailifls  and  ministers  of  the  said  honour  of  BoUngiroke 
aforesaid,  accountable  as  otherwise,  within  the  said  ho- 
nour, to  the  said  lord  the  king,  ailswered  or  to  be  an- 
swered : — To  hold  the  same  unto  the  said  John  Living- 
stone, from  Michaelmas  then  last,  for  the  term  of  thirty- 
one  years,  at  the  yearly  rent  of  6/.,  and  a  moiety  of  all  pro- 
fits amounting  in  themselves  to  501,  and  upwards. 

It  was  then  proved  by  other  documentary  evidence,  that 
the  honour  of  Bolingbroke  comprised  the  manor  of  Greet- 
ham.  The  plaintiff  then  gave  in  evidence  certain  proceed- 
ings in  a  suit,  by  way  of  information,  instituted  in  the  Duchy 
Court  of  Lancaster,  commencing  in  the  8th  and  ending  in 
the  1 3th  year  of  Charles  the  1  st,  relating  to  the  right  of 
wreck  within  the  manor  of  Sutton,  among  various  other  pla- 
ces, which  was  alleged  to  be  within  the  honour  of  BoUng^ 
broke;  and  which  suit  was  in  the  nature  of  a  prayer  for  pro- 
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cess  by  the  Altbmey-General  of  the  Duchy  Courts  on  the  1829. 
relation  of  one  Charles  Harbord^  the  Surveyor-General 
of  the  Duchyj  (one  of  the  grantees  named  in  the  grant 
of  Charles  the  Ist),  against  one  Rogers;  and  in  the  in- 
foxmafioiv  the  lease  of  James  the  Ist  to  Uvingstone  was 
xecitedy  and,  both  in  the  information  and  decree,  Sutton 
W9»  mentioned  as  being  within  the  manor  of  Grend- 
ham,  alias.  Greetham,  and  Greeiham  as  being  within  the 
faonour  of  Bolingkroke;  but  the  defendant  Rogers^  in  his 
answer,  did  not  justify  or  lay  claim  to  any  property  or 
I9gbt  of  wreck  within  Suttpn^  The  plaintiff  then  gave  in 
evidence  deeds  of  1703  and  1707,  by  which  it  appear- 
ed^ that  the  right  of  the  grantees  in  the  grant  of  Charles 
the  lat  bad  been  regularly  conveyed  down  to  the  plaintiff*s 
predecessors,  and  from  them  to  him.  Several  witnesses 
were  then  called,  to  shew,  that  the  immediate,  persons 
under  whom^  the  jdaintiff  claimed,  had  exercised  an  un- 
limited and  undisputed  right  to  take  wreck  in  tjie  parish 
of  Sutton,  until  the  year  1760, 

The  defendant,  in  support  of  his  title,  put  in  a>  bill  and 
answer  in  Chancery ,  in  1763,  and  proved,  by  several  wit- 
nesses, that,  from  that  time,  he,  and  those  from  whom  he 
^ok  the  estate  under  a  decree  in  that  cause,  had  not  only 
clamed  wreck  in  the  pariah  of  Sutton,  but  had  frequently 
exercised  their  right  in  taking  it*  It  was  then  objected 
for  the  defendant,  that  as  wreck  was  a  royal  prerogative, 
it  did  not  pass  by  the  general  words  contained  in  the 
gmnt  or  letters  patent  o( Charles  the  1st;  and  that,  even  if 
it  could  pass  by  the  terms  of  that  grant,  as  Sutton  was  not 
mentioned  therein,  the  plaintiff  had  no  right  to  claim  wreck 
m  that  parish,  particularly,  as  it  had  not  been  satisfactori- 
ly proved  that  the  parish  o{  Sutton  was  within  the  manor 
of  Greethanim  The  Jury,  however,  found  a  verdict  for  the 
plaintiff;  the  Lord  Chief  Justice  reserving  to  the  defendant 
leave  to  move  to  set  it  aside,  if  the  Court  should  be  of  opinion 
that  wreck  was  not  conveyed  under  the  words  contained  in 
the  grant  of  Charles  the  1st;  and  also,  if  it  were  not,  or  that 


QSO  CASES  IN  HILARY  ttfiti^ 

1829.  that  deed  were  void,  then,  whether  the  plaintifP  had  ad* 
duced  sufficient  proof  of  the  exercise  of  a  right  to  sup- 
port a  claim  by  prescription  to  take  such  wreck. 

Mr.  Serjeant  Adams,  in  the  hst  Term,  aocordingly'Oli- 
tained  a  rule  msij  that  this  verdict  might  be  set  aside,  and 
a  nonsuit  entered,  or  a  new  trial  granted;  and  Bubmitled 
that  the  plaintiff  could  only  recover  on  the  vtrtogth  of  In 
own  title;  and  that,  as  he  had  not  proved  SuHkm  to  be 
wkhin  the  manor  of  Greetham,  he  could  not  be  entitled  to 
daiav  wreck  within  that  parish.  Besides,  the  defendant 
bad  not  only  proved  a  usage  within  the  teccflfeetton>f»f -all 
living  witnesses,  but  the  eicercise  of  a  right  fo  take'ihneek 
in  /SWl/off, '  from  1768  to  the  preslent  day.  It  is  eirident 
lliat  the  grant  of  the  6th  of  Ckdrles  the  list,  e6ii^reyed  no 
right  of  wreck  to  the  plaintiff  undet  the  gener^wordstb^rfr- 
in  Cofltained;  neither  did  the  proceedfaigs  in  the  Dueby 
Cowt  of  Lancaster  tend  to  support  that  right,  as  fted^nd- 
ant  Rogers  did  not  attempt  to  justify  a  dairii  to  takt  wteA 
in  Siaion.  The  graht  of  Charles  ihe  Ist  merely  gave  to  the 
grantees,  therein  named,  all  the  rights^  jurMiitiona,  and 
firanchises,  ftc.  &c.,  in  as  amplemahn^r  and  form  as  any  ab- 
bot orpriorof  any  kite  monastery,  abbey,  or  priory,  or  any 
Duke  of  Lancaster,  bad  held  6r  enjoyed  the  premises  by 
that  deed  granted;  and,  it  was  impossible  for  a  Court 
or  Jury  to  know  what  would  pass  under  those  wotds,'or 
what  property  or  interest  an  abbot  or  former  ^Duke  of 
Lancaster  might  have  had  in  the  premised  conveyed.  In 
Comyns's  Digest  (a),  it  is  said,  that  "  general  words- in 
the  King's  grant  never  extend  to  a  grant  of  things'  which 
belong  to  the  King-  by  virtue  of  his  prerogative ;  for  that 
such  ought  to  be  expressly  mentioned.  Again,  It  is 
said  (6),  that,  if  liberties,  franchises,  &c.,  which  Welre-ap« 
pendant  to  a  manor,  as  ipreeks,  waifb,  estrays,  &c.,  ooliie 

(a)  Tit.  "  Grants  G.  ?.  (6)  Id.  TU.  "  Fr«iiic*««f/'.G.  K 
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with  the  manor  to  the  king,  the  appendancy  is  extinct,  1829. 
and  the  king  is  seised  of  them,  as  before,  in  jure  corome. 
The  only  evidence  adduced  by  the  plaintiff,  to  shew  that 
Suiion  w^  within  the  nbtnoff  of  Greeiham^  was  an  extract 
from  'Daiiiesday4)ook,  which  was  improperly-  indorsed 
and  ifititled,  as  the  book  itself  only  relates  to  certain 
buds  which  Earl  Hugh  had  in  divers  sokes  «nd'  parisfaes 

in  the  county  of  lAweoln* 

•  .  , .    '    . 

.  Mr.  Serjeant  Wildes  ou  a  former  day  in  this  Xarm, 
shewed  cause. — Although  the  grant  of  1631,  on  which 
the  plaintiff  relies,  is  a  grant  by  Charles  the  1st,  yet  it  is 
not  a  grant  from  the  Grown.    The  only  question,  is^  as  to 
the  nature  of  the  grant,  and  the  roles  of  eonstruetbn  by 
which  its  meaning  is  to  be  ascertained.    It  isnot  neces* 
sary  to  dispute  that  wreck  is  not  a  prerogative  rigbt  of 
the  Crown,  as  the  grant  in  question  appears  to  have' been 
made  and  exeeuted  under  the  seal  of  the  Duchv  Gouttof 
Lancaster,    Althdugh  the  Duchy  of  Laneasier  came  to 
the  Crown  when  Henry  the  4th  ascended  the  throne,  yet 
be  was  too  prudent  to  suffer  it  to  be  united  to  the  Crown, 
which  he  had  wrested  from  Riehard  the  ^d,  lest,  if  belost 
the  one,  he  should  be  deprived  of  the  olJier  alsa;  and, 
therefore,  he  procured  an  act  of  Parliament  in  the  first 
year  of  his  reign,  ordaining  that  the  Duchy  of  Lancaster 
should  remain  to  him  and  his  heirs  for  ever,  and  descend 
in  like  manner  As  if  he  never  had  attained  the  regal  dig*- 
nity,  and  thus  it  descended  to  his  son,  and  grandson^  Hen- 
ry  (he  5th,  and  Henry  the  6th.     But  the  latter  king  being 
attainted  in  tiie  first  year  of  the  reign  of  Edward  the  4th, 
the  Duchy  was  declared  to  have  become  forfeited  lo  the 
Crown,  and  the  statute  1  Edward  4,  c.  i,  was  passed, 
by  which  the  whole  of  the  Duchy  of  Lancaster  was  vest* 
ed  in  that  king  and  his  heirs,  kings  of  England^  for  ever, 
but  under  a  separate  guiding  and  governance  from  the 
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1829.  exercised  a  right  to  take  wrecks  and  the  pUintiflfgave  evi- 
dence of  a  user  by  them  from  the  daAe  of  that  deed  to  the 
year  1760,  such  right  ought  not  to  be  disturbed ;  and  con- 
sequently the  parol  evidence  adduced  at  the  txial^  in  order 
to  establish  a  right  by  prefcription^  need  not  be  res^rtr 
ed  to.  '  '        f 

Mr«  SeTjeBntAdaag,  in  suppoct  of  his  rule*— ^The  liw* 
our  of  BoUngbroke  is  altogether  distinct  from  the  manor 
of  Greetham^  and  the  latter  is  not  co*extensive  with  the 
former^  which  ia composed  of -matiy  manors.  The  9t|»tute  of 
prerogatives  (17  Edw.  2»  c.  11)  is  dedrive  K>  shew  that  the 
prerogative  in  wreck  of  the  sea  is  in  tbe.kiD^;*  aad  what 
is  a. royal  prerogative  when  in  the  Qrowny  becoopfccs  a  fran- 
chise in  the  hands  of  a  aul^ect;  and,  as  wreek  was  not 
menttoned  in  the -grant  of  CAar2e«  the  lat^  no  right  to  it 
was  conveyed  to  the  threi^  grantees  nam^d  inihat  deiod. 
It  cannot  be  disputed .  but  that  wrecks  of  the  sea  within 
the  honour  of  Bolh^brcke  were  .conveyed  to  Lipingsiane, 
{qt  the  term*  of  thirty 'one  years,  by  the  lease  otJam^sthe 
Ist^  but  that  lease  had  not  expired,  at  the  time  of  the 
gr^nt  of  Charles  the  Ist;  and,.  \n.Cemjfn$'s  Digest^  it  is 
said  (^),  that  general  words  in  the  king*5  grant  never  ex^ 
t^nd  to  a  grant  of  things  which  belong  to  the  ki^g  by  vir- 
tue of  bis  prerogative,  for  that  such  onght  to  be  expressly 
lyientioned;  and  that,  if  bona  felonum^  &c.^,  which  lie  in 
grant,  and  not  in  prescription,  are  reunited  to.  the  Crown, 
and  afterwards  the  king  gvants  the  manor,  cum  tofU  tali" 
bus  libertatibus,  privilegiis^  ^c>  qualia  A.^  nuper  abbas ^ 
habuii,  who  claimed  the  same  privileges  by  charter,  the 
grantee  shall  not  have  bpna/ehnum  by  such  general  words ; 
and  Hollers  Abridgment  (6),  and  Sir  William  Jones  (c), 
are  referred  to  as.  authorities  in  support  of  this  position* 


(«)  Tit.  «  Grant,"  G.  ?.  {b)  Vol.  2,  193, 1.  40. 

(c)349. 
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AgAin,  it  is  said  (a),  '^tbat,  if  franchises  and  liberties  are         1SS9. 
gratited  by  the  king,  which  were  before  in  esse^  as  flowers 
of  his  GrowDy  and  afterwards,  by  escheat,  surrender,  or 
otherwise,  come-back  to  the  Crown,  they  are  re-united  to 
the  Crown,  and  the  king  has  them  in  Jure  corona,  as  be- 
fore."   A  right  to  take  wreck  may  be  assimilated  to  a 
right  to  take  toll,  which  is  usually  annexed  to  a  fair  or 
market;  but  toll  is  not  of  right  incident  lliereto,  aiid:can 
only  be  claimed  by  apecial  grant  from  the  Crown,  or  by 
prescription ;  and,  in  Heddy  v.  Wheelhouse  (b),  it  was  held, 
tiuit,  if  liberties,  franchises,  &c.,  which  were  appendant  to 
a  manor,  as  wrecks,  waifs,  estraya,  &c.,  come  with  the 
manor  to  the  king,  the  appendaneyis  extinct,  and  tUe 
king  is  seised  of  them  in  right  of  his  Crown,  and  they 
cannot  afterwards  be  granted  but  by  a  new  creation;  and 
it  is  equally  clear  that  the  king  cannot  be  deprived  .of  a 
prerogative  right  by  general  words.    That  case  was  con- 
sidered an  authority,  and  its  principle  fully  recognized  in 
that  of  the  Abbot  of  Strata  MerceUa  (c),  where  it  is  said, 
that,  when  the  king  grants  any  privileges,  liberties,  cur 
fran^ises,  which  were  in  his  own  hands,  as  (among  others) 
v»reccHm  maris,  &c.,  if  they  come  again  to  the  king,  they  ane 
merged  in  the  Crown ;  and,  if  the  wreck,  &c.  were  append- 
ant before  to  possessions,  the  appendanoy  is  extinct,  and 
the  king  k  seised  of  them  injure  corome.    By  the  statute 
87  H^*  8,  c.  28,  dissolved  monasteries  were  given  to  the 
Grown,  to  be  held  in  the  same  manner  as  they  were  held  Iqr 
the  abbots;  and  the  statute  3S.fl0ii.  8,  c-SO,  which  was 
passed  to  explain  the  former  act,  enacts,  that  the  king 
shall  hold  sUch  mbnasteries  in  the  same  way  as  the  abbots 
held  them,  and  th&t  theliberties  and  privileges,  and  royal 
prerogatives,  shall  not  be  extinct;  and  the  case  of  the 
Abbot  of  Strata  MereeUa  was  founded  principally.xm  the 
construction  of  these  two  statutes,  and  how  far  they  altered 

(a)  Tit. "  FraficAtfet,"  G.  1 .        (6)  Cro.  Eliz.  691.        (c)  9  Rep.  26  b. 
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1939.        the  course  of  the  commoa  law,  vi»m  that  a  franchise  re- 
united to  the  CSrown  hecomes  again  a  royal  prerogative^ 
and  nnifit  be  re-granted  by  the  Crown.    A  County  Pala- 
tine is  a  royal  prerogatiTe,  and  although  it  may  pass  by 
prescription;  yet  it  cannot  be  contended  that  it  can  pass 
under  the  general  words  of  a  grant,  and,  as  wreck  as 
equally  a  royal  prerogative,  if  the  one  cannot  pass  by  general 
words,  neither  can  the  other.   At  all  erenta,  it  doe9  not  «p» 
pear  that  there  was  any  intention  that  wreck  ahould  paas 
under  the  grant,  neither  is  it  a  grant  of  the  reversion  of  the 
property  previously  leased  to  lAmngHtme^  as  that  was  con- 
fined to  profits,  waifs,  eatrays,  and  wrecks  arising  within  the 
honour  of  BoUngbroke^  not  one  of  which  is  mentioned  in 
the  grant  to  HarbordnxvBi  his  co-grantees.  Admitting  that 
the  Duchy  oiLancoMter  is  held  separately  from  the  Crown* 
yet,  in  Camyns^e  Dige9i{a)f  it  is  said,  that  the  King  shaU  have 
the  same  prerogative  where  he  is  seised  in  right  of  the 
Duchy  of  Lancasierf  as  where  he  is  seised  in  right  of  the 
Crown.    And  the  case  of  The  Qiteen  v.  The  Archbishop 
of  York  (6),  is  referred  to  in  support  of  that  position.   That 
case  is  more  fiilly  reported  in  Phntdeih  where  it  is  called 
*^  The  case  of  the  Duchy  of  Lancaster  ^  and  it  is  there 
said  (c),  that,  by  the  statute  1  Edw.  4,  all  possessions 
which  king  Henry  6th  had  invested  in  and  annexed  to  the 
Crown^  by  that  act  are  created  to  be  the  Dudhy  of  Z^oa- 
eaeteVf  and  that  the  king  diall  have  a  seal  and  officers  for 
the  Duchy,  and  that  they  shall  be  managed  separately  from 
the  other  possessions  of  the  king.  It  therefore  follows  that 
a  grant  of  property  within  the  Duchy  must  be  sulyect  to 
the  same  incidents  as  a  grant  from  the  Crown.    And  in 
the  Fowrth  Ineiituie  («Q,  it  is  expressly  saad,  that  if  a  lease 
either  in  possession  or  reversion  be  made  under  the  Duchy 
seal,  such  lease  is  good,  although  in  truth  the  Chancellor 

(a)  Tit.  •*  Franchises,*'  D.  3.  (c)  Row.  219. 

(6)  Cro.  EUz.  240.  {d)  209. 
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niBcleit^  and  pat  the  neal  of  the  Ducby^  for  that  sucb  leased  1689. 
under  the  Duchy  aeal  of  land«  within  the  Dudiy  are  of  as 
great  foree  as  lands  of  the  Crown  under  the  gi?eat  seali 
Again,  it  is  quite  dear^  that  the  king's  grant  cannot  eunre 
to  a  double  intent^  and  in  Camtfiufs  Digest  (a),  it  is  saidj 
that  if  the  king  be  deceived  in  his  grant^it  wUl  be  YiU^ 
though  made  ess  oertd  mentid  &g.|  and  (&))  that,  if  tb^ 
kiiig^s  grant  can.  enure  to  two.  intents,  it  shall  be  taken 
to  the  intent  that  makes  most  for  tlie  king's  benefit^ 
and  therefore  that  it  shall  be  construed  stzklly. 

At  all  events,  the  grant  of  Chairlee  the  lat,  is  void,  as  it  i^ 
terms  grants  an  iimnediate  estate  in  fee,  in  possessiDn^.to 
the  three  grantees  thermn  named,  isim*  from  theneqfiorth 
for  ever 9  whereas,  at  that  time,  the  reversion  only  was  vest* 
ed  in  the  king,  as  th^lease  tojUMi^stos^faad  not  expired; 
and  in  AUot^Wood^9  case,  it  is  said  {c^i  '*  If  the  iking 
makes  a  lease  for  years,  or 'ibr  life,  and  afterwards^  grants 
the  land  to  another,  in  fee,  or  in  tail,  widiont  reciting  th* 
lease,  th^  last  grant  is  void;  £rst,  because  the  king  grants 
an  estate  in  possession,'  where  he  hath  but  a  reversioh, 
and  so  is  deceived  in  his  grant-;  'and  the  subject  had  a  way 
to  come  to  the  knowledge  of  the  sAid  lease;  fori  every  t)a- 
tent  ought  to  be  enrolled  in  the  Chancery,  to  which  all 
subjects  may  have  access. -'  So,  in  RolUs  Abridgment  {d)^ 
it  is  said,  if  the  king  leases  land  to  another,  ahd  afterwards 
makes  a  new  lease  to  the  same  party,  this  is  void>  without 
recital  of  the  first  lease.  And  in  the  Earl  of  RMdmFs 
case  {e\  it  was  decided,  that  if  the  king  grant  ap  office  ior 
life,  and  afterwards  grant  the  same  office,  post  mortem,  to 
another,  he  ought  to  recite  the  first  grant,  although  it  is 
not  properly  a  reversion;  and  that,  without  a  special  recital 
of  the  first  estate  for  life,  the  second  grant  is- void*    And 


(«)  Tit  "  Grant**  G.  1 1.  {d)  Tit.  '* Prerogative  Le  Bajf: 

(h)  Id.  a  12.  Q.  pi.  4,  Vol.  2,  p.  I^. 

(c)  1  Rep.  46.  (0  8  Rep.  67. 
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1S89.  herei  bb  tlie  lease,  to  Lipingsiane  £br  tUrly-one  yesn,  wUdi 
was  produced  io  shew  that  .tbe  revenioii  of  tbe-«ij|iit4^ 
vieck  WW  vested  in  Cioitles-ibe  Isi,  wai^iotieeited  in  dat 
grants  it  was  akogetber  .veid«.  •  ^KhetbM^  thes^ire,  Sitikm 
were  or  were  not  widi]n<  Ibat  grant,  mod  althoegfc'wuneh 
might. pass,  under > die  general  wosda  therein  contained^ 
yet,  as  it  was  s  giant  to  the^gnniitee8.lher6in  named^  JnAwi 
withiiBHPeditttejpr)mBwiiien»>  and* it  did* not  recite  the  leans 
to  Livkigsiane,  which  bad  not  then  expired^  die  giaiU 
was  altogether  Toid»  although  wrecks  of  the-seajii^t&liacva 
passed  to  lAringiiame  under  that  lease. 

.,1*  .'  •  ■  .«.  «.  !«.'*• 

Loid  Chief  JuHioeiBKaT  new^  deKveMd  the  jwiynistit 
iff 4he  Court  as  folloias  :-^Thia  was  an'  aetion  of  tfoses^ 
bmught  by-theidaiatiffy  wbotobnmeda' right  lotaltie'WJbck 
east  en. idiore  within , the  psndLfoiSttito$^4niAe  JIAwaA^m 
dm  Qounty  of.  Lineoln^  At  thisvtriatbefoae  me,  at'lheiast 
Assises* ibr>;that  county ^a  great  number uif^Qbede^ere-pdb 
in,,  whkh  iiliad'na  oppertunity  of -secSngi  wndtrthe 
wasvcaUed  on..  Iftl  had»  JtiDnghtharenaiped  the>p 
th&iQKpense  of  thiaapplieatto»  to  die£!oart;:and'l^tioift 
that,/c»e  longi  soine>practioe  will  >be>  adopted/l^.ialMh 
Judges  !witt  be*  enabled. 'to  >see  Ahe-nuiterial  pnrtstttfdbeda 
en  iwbich:pardes  taay^Tely/  previowdyt^taitfae-tciaL'.  in 
this  case,  a^great-  deal  of  psosnl  evidence  waa^resosled^ 
by  die  plaintiffr  in  0rder  to^establish  a  right  to  tak^  wnA 
by^prescription.,.'  Attheek)se  of  the argnmciiti  on.tfaeaail- 
tion  to  set  aside  the  verdict  fi>und  for  the  plainti£^!l  only 
doubted  whether  thene-  should  be  a  new  trial,  orithata 
nonsuit  should  be  entered  on  the  points  reservedf  hut  we 
are  now  unanimously  of  opinion,  that  a  nonsuit  must  be 
entered.  With  respect  to  a  new  trial,  it  was  taken  for 
granted,  at  the  trial,  that  the  lands  on  whidi  the  wreck 
was  claimed  were  in  the  parish  of  Suttim,^  and  aweoKtraot 
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ftom  Domeaday-book  was  given  in  evidence,  in  order  to         1829. 
shew  that  Sviian  was  within  the  manor  of  Oreeiham;  and 
9$  it  was  indorsed  and  intitled  in  large  letters  at  the  head» 
("  Return  of  the  manor  of  Greetham^**)  I  took  it  for  grant- 
ed, that  it  was  a  description  of  that  manor,  and  that  manor 
only,  and  that  imprestton  was  confirmed  by  the  mode  in 
which  the  extract  began  and  was  continued  throughout, 
fw. '  the  manor  of  Greeiham*     But  having  since  had  an 
Cfrportiinity  of  looking  at  Domesday-book,  it  appears  to  me 
to  be  perfectly  dear  that  SutUm  is  not  within  that  manor; 
because,  instead  of  the  title  bemg-^  return  -  of  the  ma- 
nor of  Greeikam,  it  is — a  return  of  the  lands  of  Earl  Hugh, 
in  tbe^manor  of  Greetham  and  elsewhere;  and  it  then  de- 
scribes that  manor ;  and  in  that  part  which  treats  of  it,  Sut- 
/mi  is  not  included,  but  is  inserted  Ibwer  down  in  a  descrip*- 
tion  of  other  lands.which  Earl  Hugh  had  in  a  certain  soke ; 
and  in.  the  next  paragraph  certain  other  lands  of  the  Earl 
are  described;  and  it  is  then  stated,  that  '  all  thm  land  or 
soke  pertains  to   Greetham;*  therefore,   Sutton  having 
been  described  as  being  within  the  former  soke,  and  not 
bemg  specified  in  the  latter,  it  seems  to  me  to  be  perfectly 
efear  that  it  is  not  in  Greetham^  but  in  some  other  manor 
belonging  to  the  Duchy  of  Lancaster.  Although,  in  the  de- 
cree in  the  Duchy  Court,  Sutton  is  spoken  of  as  being  with- 
in the  manor  of  Greetham,  yet,  that  was  merely  evidenee 
of  a  fact  of  which  the  parties  might  have  been  mistaken;  . 
and  although  the  Attemey-General  in  his  information, 
recited  the  lease  to  lAungetone,  he  did  not  mention  the. 
grant  of  Chariee  i^t  1st;  nor  did  the  defendant  JZo^er^ 
attempt  or  pretend  in  his  plea  to  claim  wreck  in  Suiton,  but 
only  in  certain  places  in  the  plea  specifically  mentioned; 
and  although,  in  the  decree,  Sutton  is  mentioned  as  beipg 
part  of  Greetham,  yet  no  part  of  the  wreck  taken  was  to 
be  accounted  for  in  Sutton,  but  only  in  those  places  men- 
tiooed  in  the  plea*    If,  therefore,  this  case  were  sent  down 
to  a  new  trial,  it  appears  to  me  that  a  Jury  could  come 
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1829.        to  no  other  conclusion  but  that  Smitan  is  not  a  pttt  of  this 
manor  of  Greeiham. 

With  respect  to  the  nonsuiti  I  r^serred  two  points 
at  the  trial  I  eh.  first ,  whether,  supposing  SuU&m  to 
be  within  the  manor  of  Greeiham,  wreck  was  conveyed 
under  the  deed  of  Charles  the  Ist,  to  the  grantees  nadH 
ed  in  that  deed,  and,  through  those  personSi  to  the  phin- 
tiff;  and,  Secondlf/y  supposing  wreck  hot  to  be  convey- 
ed, whether  the  parol  evidence  adduced  by  the  plaintiff 
was  sufficient  to  support  a  prescriptive  right  to  wi«ck. 
I  will,  in  the  first  instance,  shortly  dispose  of  the  sn^eond 
question.  The  plaintiff's  parol  evidence  cannot  support 
a  prescriptive  right  to  wreck,  because  it  deariy  appeari, 
from  the  information  and  proceedings  in  the  Duchy  Court 
of  Lancaster,  that  all  this  property  was  in  the  Crown  so 
late  as  in  the  reign  of  Charles  the  Ikt ;  and,  if  so,  tibe  pl&hi^ 
tiff  could  not  make  out  a  good  title  to  wreck  by  prescrip- 
tion, inasmuch  as  he  had  not  adduced  evidence  from  which 
the  Jury  might  infer  that  it  was  in  those  whose  eMkCe 
he  holds,  from  time  of  legal  memory,  it  seen»s  totase^ 
therefore,  to  be  impossible  (strong  as  the  evidence  uuiy 
be)  that  the  plaintiff  can  make  out,  in  this  case,  a  title  to 
wreck  by  prescription.  That  brings  me  to  the  other  point, 
and,  indeed,  the  main  question  in  the  cause,  vus.  whether 
or  not  the  deed  of  the  6th  of  Charles  the  1st  conveyed 
wreck  to  the  grantees  therein  named.  Two  p<$ints  have 
been  raised  on  that  deed :  first,  that  wreck  will  not  ps^s 
under  general  words ;  and  secondly,  that  Ae  grarit  is  void, 
as  granting  in  possession  that  of  which  the  Crdwn  had'only 
the  reversion.  Now,  as  to  whether  wreck  will  or  ^H  ndt 
pass  under  general  words,  there  is  a  great  deal  of  eonfu- 
sion  in  the  cases,  which  it  is  not  necessary  for  us  to  attem]5t 
to  reconcile,  as  we  shall  decide  this  case  on  another  point. 
It  was  taken  for  granted  at  the  trial,  \  nd  there  noW  call 
be  no  doubt,  but  that  Sutton  was  a  place  or  parish,"the 
property  of  wreck  in  which  was  leased  by  indenture  in  dxe^ 
ISthi/ome^  the  1st  to  Livingstone.  Thatindenture  is  a  lease 
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from  tiie  king;  and  it  is  most  material  to  observe  that  every  1829. 
lease  from  the  king  must  be  enrolled.  This  has  on  its  ti- 
tle ''.£rpm  the  9th  to  13th  James  1,  folio  140."  It  is  made 
between  the  most  excellent  prince  and  lord  king  James^ 
by  the- grace  of  Qod,  &c.,  of  the  one  part;  and  John  Liv- 
ing$i^Hefl&9q.,  oneofthe  grooms  of  the  chamber  of  the 
said  lord .  the  king,  of  the  other  part.  It  then  grants .  wreck 
in  a  number  of  different  places^  and  also  all  and  singu- 
lar the  profits  and  commodities  happening  and  arising 
wilUn  ihe  whole  honour  of  BoUngbrokCf  (and  it  is  taken 
for  granted,  that  Greetham  is  a  part  of  the  honour  of 
BQtmgbroke),  parcel  of  the  Duohy  of  Lancaster^  in  the 
c^nty  i>SJAncolnf  of  the  goods  and  chattelsi  and  debts  anfl 
credits  whatsoever  j  of  felons,  &o.,  deodands,  waifs,  estrays, 
and  wrecks  of  the  sea^  as  well  in  the  accounts  of  the  bailiffs 
of  the  said  honour  of  Bolingbroie,  as  otherwise,  to  Lip^ 
imgsionef  for  the  term  of  thirty-one  years;  so  that  wreck 
of  the  sea  is  leased  to  him  in  express  terms.  In  the  de* 
CKee  in  the  Duchy  Court  of  Laneasier,  this  lease  to  Liv* 
ingsione  is  recited  as  an  existing  lease.  Now,  at\the 
time  that  decree  was  pronounced,  the  grant  of  the  6  Car^ 
],  had  be^n  executed:  the  lease,  therefore,  was  an  exist* 
ing  lease,  at  the  time  of  such  grant. 

This  brings  me  to  the  question,  whether,  as  the  king  had 
granted  a  lease  of  this  property,  and  had  not  recited  that  lease 
in  the  grant  of  the  fee-farm,  in  perpetuity,  the  latter  grant 
was  noty  by  the  common  law  o(  England,  altogether  void? 
We  are  of  opinion,  that  it  was  altogether  void.  We  take  it 
to  be  a  principle  of  the  common  law  of  this  country,  that,  if 
t^e  king  makes  a  grant  which  cannot  take  effect  in  the  man- 
ner in  which  it  ought  to  take  effect,  according  to  its  terms» 
we  must  conclude  that  the  king  has  been  deceived  in  that 
grant,  andi  therefore,  that  the  grant  is  void.  I  have  said 
already,  that  the  grant  does  not  contain  the  word  Sutton; 
but  I  am  now  assuming  that  Sutton  is  a  part  of  Greetham, 
and  that  the  conveyance  applies  to  Greetham  in  all  its  parts. 
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If  Sutton  be  not  a  part  of  Greetham,  the  pbintiff  is  a 
perfect  stranger^  and  cannot  hare  the  least  preteace  to 
maintain  this  action.  Assumingi  however ,  thatjSWtoais 
within  Greet hatn,  and  wreck  could  be  well  conveyed,  yet,  in 
our  opinion,  it  is  not  well  conveyed;  because,  havii^ been 
before  granted  by  lease,  and  that  lease  not  being  recited, 
the  king  has  proposed  or  made  a  grant  which  be  coold 
not  carry  into  effect;  for,  having  already  leased  the  right 
of  possession,  he  proposed,  by  the  grant,  to  convey  the 
same  right  of  possession  to  another  person.  Now,  it  would 
be  inconsistent  with  the  king's  honour  (and  it  is  stoted  in 
a  case  to  which  I  shall  presently  refer,  th«t  the  cDOunon 
law  has  no  object  that  is  dearer  to  it  than  to  preserve  Ait 
honour),  it  would,  I  repeat,  be  inconsistent  with  the  king^ 
honour,  that  he  should  grant  the  right  of  possession  in  the 
same  thing  to  two  different  persons:  and,  therefore,  the 
latter  grant  is  altogether  void.  It  is  unnecessary  to  refer 
to  cases;  for,  it  is  an  established  principle,  that,  if  the 
king  is  deceived  in  his  grant,  such  grant  is  altogether 
void.  It  cannot  be  supposed,  unless  he  is  deceived  in  hts 
grant,  that  he  would  grant  to  A.  that  which  he  has  al- 
ready granted  to  -B./  that  would  be  giving  rise  to  a  se- 
ries of  litigations,  which  it  is  always  the  object  of  the  king 
to  prevent.  I  must,  however,  guard  the  observation  1 9m 
now  making,  and  to  which  1  have  already  called  the  atten- 
tion of  the  Court,  nV.  the  circumstance  of  this  being  a 
lease  from  the  king,  which  must  be  enrolled ;  becauBe  the 
doctrine  which  lam  now  laying  down,  is  applicable  onfy 
to  grants  so  enrolled;  for,  if  an  individual  grants  a  kase, 
and  the  estate  of  which  that  individual  grants  a  lease  af- 
terwards comes  to  the  king,  if  the  king  re-grants  that,  as 

the  subject  could  not  know  with  certainty  that  there  was 
a  previously  existing  lease,  the  doctrine  I  have  he^ 
laying  down  would  not  apply,  because  the  prerogative  of 
the  Crown  would  press  hardly  upon  the  subject:  but  the 
doctrine  that  I  am  now  delivering  is  applicable  to  a  case 
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where  the  snbject  cannot  be  deceived,  and  he  must  be  de-  ^^^ 
toeiving  the  king;  for,  if  the  king's  prior  lease  be  enrolled, 
as  it  is  stated  in  all  the  cases  it  must  be,  the  subject  has 
the. means  of  knowing  the  existence  of  that  lease,  and  it  is 
his  duty  to  inform  the  king  of  its  existence.  The  lease  in 
question,  granted  by  James  the  1st  to  lAvingsionCf  was  a 
lease  entoUed,  and  the  grantees,  under  whom  the  plain* 
tiff  daimed,  when  they  accepted  the  grant  of  6  Car,  1, 
had  the  means  of  knowing  of  the  existence  of  that  lease. 
In  the  case  of  the  Carl  of  Rutland  (a),  it  was  decided,  that 
when  one  is  officer  for  life,  if  the  king,  without  recit* 
ing  it^  grants  the  office  to  another  for  life,  the  second  grant 
IS  void,  lor  want  of  a  recital;  but  no  book  says,  that,  if  the 
ibig  recites  the  first  grant  of  the  office,  &c.,  and  also  recites 
that  the  officer  is  living,  and  grants  the  office  to  another  for 
Ufe,  that  this  last  grant,  shall  be  void  for  want  of  certainty. 
It  will  be  seen  that  this  case  turns  on  precisely  the  same 
principle.  If  the  king  grants  an  office  for  life,  and  grants 
the  same  office  to  another,  it  might  be  argued  that  the  two 
estates  might  co*exist,  because  the  second  grant  might 
gjive  an  interest  after  the  first  life  is  determined.  But 
still  it  is  void  altogether,  because  it  professes  to  give  an 
immediate  interest,  and  that  immediate  interest  the  king 
cannot  give,  because  the  office  is  full,  and  there  is  a  pos- 
sibility that  he  has  been  deceived.  But,  if  there  had  been 
a  recital  of  the  former  grant,  and  also  a  statement  of  the 
fact  that  the  former  grantee  was  still  alive,  it  is  then  per- 
fectly clear  that  the  king  could  not  have  been  deceived, 
and  the  grant  will  have  the  effect  of  giving  to  the  person  in 
whose  favour  it  is  made,  the  estate,  or  office,  after  the  life 
of  the  first  grantee.  If,  therefore,  these  two  facts  are  not 
recited,  it  must  be  taken  for  granted,  when  the  king  makes  a 
grant  inconsistent  with  the  former  grant,  that  he  is  deceived; 
and  therefore  it  will  not  give  the  intended  intcsrest  in  the 

(a)  8  Rep.  57  a. 
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1929.  office  after  the  life  of  the  former  grantee,  but  wiH  be  alto- 
gether void.  Apply  that  principle  to  the  present  case:  if 
the  king  had  recited  the  lease  to  Livingstone^  although  bt 
had  granted  the  fee  simple  during  the  existence  of  that 
lease,  it  would  have  been  clear  from  the  recital  that  be 
knew  of  the  lease;  but  he  does  not  recite  the  lease^  and^ 
therefore,  it  must  be  taken  for  granted,  when  be  makes 
another  grant  which  could  not  be  immediately,  carried  into 
effect,  although,  according  to  its  terms,  it  is  immediately 
to  be  carried  into  effect,  that  the  king  is  deceired,  and 
that,  therefore,  the  second  grant  is  void.  The  next  case, 
that  o(  Alion  Woods,  is  entided  to  the  greatest. consideTa- 
tion,  because  it  came  on,  upon  a  writ  of  error,  before  eight 
Judges,  that  is,  all  the  Judges  of  England,  except  the 
Barons  of  the  Exchequer*  The  opinion  of  the  Judges  bad 
aUo  the  confirmation  of  Sir  Thomas  Egerton,  the  Lord 
Keeper,  a  most  eminent  lawyer,  and  afterwards  my  Lord 
EUesmere,  The  Judges  in  that  case  say  (and  thi$  is  the 
very  point  now  under  Consideration),  (a)  when  the  king 
makes  a  lease  for  life  or  years,  and  afterwards,  without  te» 
citing  them,  grants  the  land  in  fee  or  in  tail,  although  th^ 
king  is  stated  to  make  this  grant  ex  certa  scienHa  ei-met^ 
motu,  the  said  gratit,  without  recital,  i^  void,  by  reason  of 
the  common  law,  because  the  king  is  deceived  in  his  grant 
when  he  intends  to  grant  that  in  possession  which  cannot 
take  effect,  which  the  king  doth  purpose  and  intend.  Aftes* 
wards,  Lord  Keeper  Egerion  says,  that  it  was  siifficientfor 
him  to  rely  upon  the  opinion  of  the  Judges.  My  Lord 
Treasurer  expressed  the  same  opinion ;  and  the  Lord  Keep- 
er says  (A),  "  The  king  ought  to  be  mformed  of  his  own 
estate,  whether  it  be  tn  poi^session  or  reversion."  So  that 
my  Lord  Keeper  distinctly  states  the  principle  on  which  we 
are  now  putting  this  case :  "  You,  the  subject,  who  knew 
«f  the  lease,  ought  to  inform  the  king  of  the  leas^,  and 

(fl)  1  Rep.  50  ft.  (b)  lb.  61  b. 
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Iben  you  will  see  whether  he  will  make  a  grant  which  he  1629. 
cannot  completely  carry  into  effect  during  the  existence  of 
that  lease."  In  Comym'M  Digest  (a),  and  Rollers  Abridge 
mefUj  tit.  ''  Prerogatite  le  Roy**  (b),  a  great  numher  of 
^ases,  which  it  would  be  an  idle  waste  of  time  to  state  to 
the  Court,  are  collected,  in  which  the  distinction  is  taken, 
which  I  have  before  mentioned,  ciz.  that,  if  a  lease  from  the 
king  be  enrolled,  a  subsequent  grant  of  the  same  estate^ 
not  reciting  .the  lease,  is  void.  So  that  the  doctrine  of 
these  two  cases,  which  has  been  confirmed  by  several 
others,  has  become  the  settled  law  of  the  land^  and  has 
been  adopted  by  the  most  eminent  text  writers.  The 
names  of  Lord  Rolle,  and  Lord  Chief  Baron  Comt/ns,  are 
4)f  themselves  sufficient  to  shew  that  they  have  been  consi* 
dered  of  the  highest  authority. 

But  it  has  been  said,  that  these  lands  belonged  to 
th^  Duke  of  Lancaster,  and  that  the  statute  of  Hef^ 
ry  the  4th  separates  the  lands  of  the  duke  from  the 
lands  of  the  king:  that  is  perfectly  true,  as  that  king 
imagined  that,  although  some  of  his  descendants  might 
not  keep  the  Crown  on  their  own  heads,  still,  that  there 
might  be  one  of  them  who  might  wear  the  ducal  cord- 
net  of  Lancaster.  But,  although,  by  that  statute,  the 
lands  of  the  Duchy  of  Lancaster  are  kept  separate  from 
those  which  are  called  the  Crown  lands,  by  whom  are  they 
held?  Are  they  held  by  a  mere  Duke  o{  Lancaster?  Or, 
when  the  king,  as  Duke  of  Lancaster,  is  the  identical  per- 
son, are  they  held  by  the  king?  Does  the  king  descend 
from  his  high  estate,  to  hold  lands  in  any  part  of  the  king- 
dom, upon  different  terms  from  those  on  which  he  holds  all 
his  other  estates?  It  would  .be  inconsistent  with  the  dignity 
of  the  king  that  he  should  do  so;  and,  therefore,  it  has  beefi 
decided,  that,  although  he  holds  lands  as  Duke  of  Lart" 
isaster,  he  holds  them  as  king  also;  and  that  the  preroga- 
tive and  all  the  privileges  of  the  king  belong  to  him  with 

(«)  Tit.  "  Grant  »  (G.  10).  {b)  Vol.  2,  190. 


C4£f 


Cje  ,  CASl^S  pi  Ha^RY  TERM, 

1829,  reference  to  those  landa,  the  sflxne  as  tbey  da  wiUi  refer* 
ence  to  lands  which  belong  to  him.iminediately  in  riglil 
of  his  Crown.  In  the  case  of  The  Queen  ▼.  The  Anil- 
bishop  of  YorA  (fl),  the  question  on. the  record  we8# 
whether  a  do^ble  and  treble  usurpation  put  Quee^  iSft- 
.  kabeth  out  of  possession  of  an  adTOWson  wliich  ahe  had 
in  the  right  of  the  Duohy  of  Lancfister?  and  U  waa  ad[« 
judged  that  it  did  not :  as  abc  had  her  privilege  in  this 
'  as  if  it  had  been  in  her  in  right  of  the  Grown*  Here  ia  «d 
express  opinion  of  the  whole  Court,  tbfit  the  king  oc  q[«iMa 
has  the  same  privilege  with  respect  to  the  Ducby  laii4a»iiM 
they  have  with  respect  to  lands  which  belong  to  the  Cfowa* 
In  Plowdens  Commentari^^^  that  CRse  is  called  **  The 
case  of  the  Duchy  of  Lqptuuter"  in  which  aguestioQ  wsm 
referred  to  all  the  Judges  for .  their  opiniaui  with  reqieet 
to  certain  leases  that  had  been  granted  by  ^ng  Mtkoat^ 
6thf  during  his  minority,  the.  Juijg^  uaed  these  Kords{li)fi 
''It  seemed  to  them^.that  the  whole  intent  of  king  i/tfurytlie 
4th,  and  of  the  charter  and  act^  wm  only  to,  sever  the  laodst 
&c.,  of  the  Duchy  from  the  hereditajsients  of  the  Crpw^ 
but  not  from  the  person  of  the  king,  so  long  as  God^grant* 
ed  that  the  Crown  and  the  Ducliy  should  contiiwe  toge- 
ther in  the  blood  of  the  Duke  of  Z^ncoa^^,  and  of  tb^ 
mother  of  Henry  the  4th;  and  that,  if  the. Crown. should 
be  afterwards  taken  out  of  the  blood  of  the  X^uke,  yel, 
tli^t  the  Ducl\y  should  remain  his;  so  that  the  intent 
of  the  charter  might  be  satisfied  without 
from  the  person  of  the  king,  or  destrpyiipg  the 
nity  or  pre-eminence  which  the  law  attributes  tobiisu'" 
Nothing  can  be  more  express  than  tbia,  viz.  that  the 
king  has  separate  estates;  estate  A«,  belox^ng  to  hia 
Crown  estate^  and  B.,  belonging  to  his  Duchy  of  Ztdfih 
easier.  Although  he  holds  B.  as  belonging  to  his  Duqhy^ 
he  holds   it  also  as  king,   and  he  has  the   same  p^ivi- 

(a}Cro.£liz.  241.  .  (6)  Page  21 /a. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV. 


647 


legiBs  akid  imtnumties  as  he  has  with  respect  to  his  other         1829. 
property^  and  so  the  Judges  determined  in  that  case. 
Although  Edward  6th  had  granted  a  lease  of  the  estate 
before  be  was  twenty-one,  that  lease,  which  would  have 
been  bad  in  case  he  had  been  mere  Duke  o{  Lancaster,  yet, 
aa  he  was  also  king  of  England  at  the  same  time  that  he  was 
IHike  of  Lancaster,  was  good.     Lord  Coke  puts  this  very 
strongly  in  his  aecount  of  the  Duchy  Court  o(  Lancaster  (a), 
fMir*  ^*  AH  this  appeareth  by  that  great  and  grave  resolution 
^  the  ease  of  the  Duchy  of  Lancaster ,  reported  by  Mr, 
Ptouden,  that  no  statute  now  in  force  doth  separate  the 
Diteby  from  the  person  of  the  king,  nor  to  have  the  perr 
son  of  the  king  separate  from  the  Duchy,  nor  to  make 
fbe  l^ng  Duke  of  Lancaster,  having  regard  to  the  pos- 
sessions  of  the  Duchy,  nor  to  alter  the  quality  of  the  per- 
son of  king  Henry  the  7th;  but  only  that  the  King  should 
haVe,  to  him  and  to  hid  heirs,  the  said  Duchy  separate  from 
Othet  possessions.   In  which  case,  the  Duchy  at  the  least  is 
joined  to  the  person  of  Hefiry  the  7th,  and  to  bis  heirs,  and 
tbie  persto  of  the  king  remains  as  it  did  before;  for  no- 
thing is  said  to  the  quality  of  the  person  of  the  king,  nor 
to  the  alteration  of  his  name;  and  the  person  of  the  king 
sbfdl  not  be  enfeebled,  because  the  Duchy  is  given  to  the 
king  and  his  heirs,  but  remains  always  of  full  age  as  well 
to  gifts  and  grants  by  him  made,  as  to  administration  of 
jastiee;  whereupon  it  was  resolved,  that  leases  made  by 
Edward  the  6tfa,  being  within  age,  of  lands,  either  within 
the  county  of  Lancaster,  or  without,  parcel  of  the  Duchy 
(the  royal  and  politic  capacity  of  the  king  being  not  altered), 
w«re  not  voidable  by  his  non-age.    A  just  resolution,  and 
tending  to  the  safety  and  quiet  of  purchasers  and  farmors, 
and  proveth  directly,  that  the  royal  and  politic  capacity  of 
the  king  being  not  altered  (as  to  these  possessions),  the 
letters  patent  of  the  king,  of  these  possessions,  under  the 
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Doehy  fleal,  are  of  record.  And  we  find  no  opinioii  in  oar 
bookfy  or  any  thing  in  any  record,  that  we  remember^ 
against  thia/    I  think  this  is  abundantly  aatiafiictary>  ttod 
sufficient  to  shew  that  there  is  no  dtstinction  between  the 
privilege,  of  the  king  as  Duke  of  Lancaster,  and  the  pre- 
X'ogative  of  the  king  as  king  of  England*    If  that  be  30| 
then,  reverting  to  what  I  have  already  stated,  that,  by  the 
prerogative  of  the  king,  if  the  king  is  deceived,  in  his 
grant»  the  grant  is  altogether  yoid  j  and  it  appearing  bj 
decided  cases,  that  it  must  he  t^en  that  the  king  is  de^ 
eeived  in  ^is  grant/  when,  he  grants  that  which  he  cannot 
give  according  to  the  terms  of  his  grant;  .it  appearing  also, 
that,  at  the.  time  the  grant  of  6  Car.  1   was  executed, 
the  property  granted  was  already  in  the  possession  of 
Lmngsi0ne,  under  a  lease  to  him  for  years,-  and  that  that 
lease  had  several  years  to  run,  the  grant  of  6  Car.  1  is 
altogether  .void;  and,  for  these  reasons,  we  are  of  opinion 
that  the  rule  for  entering  a  nonsuit  must  be  made— r 


Absolute. 


Saturday, 
Feb.  7th, 


Dob  d.  Cheese  and  Davies  v.  CaEsn. 
Doe  d.  Davies,  Cheese,  and  Another  r.  Creed. 

J  HESE  were  actions  of  ejectment  broughf  by  the  les- 
sors of  the  plaintiffs,  as  the  judgment-creditors  of  one 
lEdward  Chinn. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  the  last 


Two  writs  of 
tUgit,  tested 
and  issued  on 
the  same  day, 
upon  judgments 
signed  in  the 
tame  Term,  were 

delivered  to  the  Assizcs  at  Hereford,  it  appeared,  that,  in  Easier  Term. 

Sheriff  toge-         z»/^j»  t-.l  • 

iher:— Held,      ^  ^^^o,  4,  Viz.  on  the  14th  May,  1825,  the  lessors  of  the 

that  an  entire 

moiety  of  the  defendant's  lands  might  be  extended  on  each  writ,  altboa^  the  JQdgfnenli  were  ob- 
tamed  and  writs  sued  out  by  different  plaimifis,  and  the  inquisition  on  the  second  writ  redted  that 
a  moiety  of  the  lands  bad  been  extended  on  the  Brat' 

In  the  case  of  an  adrerse  possession  in  ejectment,  it  is  not  necessary  to  give  a  npUce  to  quit  to 
the  tenants  in  possession;  where,  therefore,  a  party  defended  as  landlord,  and  the  tiecupiers  suffered 
judgment  by  default:— /^cW,  that  the  defendant  could  not  object  that  the  occupiers  had  not  recfif- 
ed  notice  to  quit  from  the  lessors  of  the  plaintiff  (judgment  creditors),  who  claimed  adversely  to  the 
party  under  whom  the  tenants  occupied.  .  ' 
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plaiiTtHib  obtained  two  several  jtidgments  agaimt  (^Atniiiu  ^^^9. 
actions  of  debt  on  l)ond;  ^hat  two  writs  of  elegit  wtr^ 
sued  o'ut  upon  stich  jddgmexits,  tested  and  dated  OBl.the 
Wid  14th  May,  and  on  that  day  delivered  to  Ae  Sheriff 
of  Herefordshire,  to  be  executed;  and  that  inquisitioiis 
were  lidd  on  hath^elegits,  on  the  31st  of  May  foUow* 
ing.  'The^r^f  inquisition  found,  that  Chinn  was,  on  the 
day  of  taking  the  inquisition ,  seised  for  Kfe  of  a  certain 
messuage  or  tenement^  called  the  Great  Ht)use,  with  two 
pieces  of  meadow  ground  adjoining  'thereto,  and  then  in 
the  occupation  of  John  and  Samuel  (hcens,  at  the  clear 
yearly  rent  of  104/. ;  and  also  of  three  nteadows  in  the  oc- 
cupation of  James  Evans,  at  the  yearly  rent  of  SOL;  and 
also  of  two  other  pieces  of  meadow,  in  the  occupation  of 
Susannati  Cooper,  at  the  yearly  rent  of  162.  The  Jurors 
tlien  found,  that  the  said  itiessuage,  &c.,  chilled  &e  Great 
House,  with  a  meadow  in  the  occupation  of  tT.  and  & 
Owens,  of  the  yearly  Value  of  76/.  (a),  were  a  true  ahd^ual 
moiety  of.  all  and  singular  the  lands,  tenements,  and  here^ 
ditaments  of  Chinn,  in  the  writ  named,  and  which  moiety, 
the  Sheriff,  on  the  day  of  taking  the  inquisition,  had  causr 
ed  to  be  delivered  to  c/bAn  Cheese,  and  James  Dames,  in 
the  writ  named*,  at  the  reasonable  price  and  extent  afore- 
said; to  bdld  the  same,  to  them  and  their  asfiigns>tiuitil  the 
debt  and  damages  in  the  writ  mentioned  should  be  thare- 
outt  fully  levied.  The  second  inquisition,  after  finding  that 
Chinn  was,  on  the  day  of  taking  thereof,  .seised  for  life, 
of  the  same  lands,  in  the  occupation  of  the  same  persons, 
and,  of  the  same  annual  rent  or  value  as  in  the  first,  pro- 
ceeded as  follows: — ''  a  moiety  of  aU  which  said  heredita- 
ments and  premises  hath  been  this  day  extended  by  me, 
the  tiaid  Sheriff,  in  a  certliin  other  action  against  the  said 
Edward  Chinn,  at  the  suit  of  John  Cheese  and  James  Da^ 
«»ec '  And  :the, Jurors  fuvthecfound,  that  one  of  the  mea* 
dows,  as  being  in  thfe  occupation  of  J.  and  S.  Owens^  with 

^^  ♦ 

(a)  The  whole  amounting  to  162/. 
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1829.  the  messoaige  caUed  the  Crreai  House,  and  ccmtmieiiig  {bin- 
acres,  of  the  yearly  value  of  3(M.;  and  the  three,  meadows 
in  the  occupation  of  J.  Evams,  of  the  yearly  Taloe  of  30/./ 
and  the  said  two  pieces  of  meadow,  in  the  occupation  of 
S.  Cooper,  of  the  yearly  value  of  18/.  (a),  were  a  true  and 
equal  moiety  of  all  and  singular  the  lands,  &o.,  of-GiJM, 
in  the  said  (second)  writ  named ;  and  which  aaid  moiety 
the  Sheriff  had  caused  to  be  delivered  to  James  Davies, 
E,  W.  Cheese,  and  «/•  Cheese,  in  the  said  writ  named,  ak 
the  reasonable  price  and  extent  aforesaid:  to  bold  tbe 
same,  ftc,  (as  in  the  first  inquisition). 

On  these  writs  of  inquisition,  the  present  actions  were 
commenced,  in  order  to  recover  the  possession  of  the 
prennses;  and,  as  the  defendant  Creed  had  not  occupied 
any  part  of  them,  but  claimed  to  be  entitled  under  a  ooa* 
veyance  from  Cbinn,  he  was  admitted  to  defend  as  \ufAr 
lordv  under  the  following  rule:  vix»  *^  that  WUHam  Creed, 
landlord  of  the  premises,  be  joined  and  made  defendant 
with  the  tenants  in  possession,  in  the  atead  of  the  6aar 
ual  ejector,  in  case  the  said  tenants,  shall  appear;  and  ia 
case  they  shall  neglect  to  appear,  thd  said  William  Creed 
may  appear  by  himself,  and  defend  his  title  to  the  pre* 
mises,  he  hereby  consenting  to  enter  into  the  like  rule  that 
the  tenants,  in  case  they  had  appeared,  ought  to  have 
done."  And  it  was  further  ordered,  that  Creed,  upon 
the  trial,  should  admit  kimseif  io  be  in  ihe  actual  posr 
session  of  the  premises  sought  to  be  recovered. 

As  the  tenants  or  oocupiera  did  not  defend ,  judgment  was 
signed  against  them,  and  the  lessors  of  the  plaintiff  in  the 
first  ejectment  having  proved  the  judgosent,  elegit,  seUin, 
and  inquisition,  ftcit  was  insisted  for  the  defendant  (after 
several  objections  to  the  inquisition),  that  the  lessors  of  the 
.pfauntiff  could  not  be  intitled  to  recover,  as  they  had  not 
proved  that  the  tenants  in  possession  had  been  served  with 
notice  to  quit. 

(a)Amounting  together  to  6B/.     > 
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The  learned  Judge,  considering  the  objection  to  be  well         1829. 
fimndedi  directed  a  nonsuit. 

Ill  die  second  action  it  was  proved^  that  Ckinn  had,  pre- 
Tionaly  to  the  jadgments  andelegit^i  given  a  notice  to  the 
tenants  in  possession,  that  he  had  sold  the  premises  to  the 
defendant,  and  desired  them  to  attorn  and  become  ten« 
amis  to  him;  and  that  they  had  attorned  accordingly,  and 
had  since  paid  their  rents  to  the  defendant's  agent,  and 
look  the  defendant's  receipts  for  the  same;  on  which  it 
was  submitted,  that  this  was  a  sufficient  evidence  of  dis-* 
claimer  by  the  tenants,  to  render  a  notice  to  quit  to  them 
unnecessary;  but  it  was  insisted,  that  the  inquisition  on 
the  second  elegii  was  void,  on  the  ground,  that,  the  judg^ 
tbents  being  at  the  suit  of  different  plaintiffs^  the  Sheriff 
ODght  not  to  have  extended  and  delivered  to  the  lessors^  the  • 
whole  of  the  remaining  lands  of  Chinnf  but  only  a  moiety 
df  such  remainder*  The  learned  Judge  expressed  no  optn^ 
idn  upon  the  point,  but  allowed  the  cause  to  proceed^  stat* 
ingi  th&t  the  objection  might,  if  considered  of  any  weight, 
be  mentioned  to  the  Court.  The  defendant  then -set  up  a 
deed  of  convey  axiee  from  CMfm  to  him,  purporting  that 
the  former  had,  in  April,  18^,  sold  his  life  estate  in  the 
premises  to  the  defendant,  in  consideration  of  500/.;  but  it 
being  clearly  proved  that  this  transaction  was  altogether 
fraudulent,  anrd  with  a  view  to  defeat  the  judgment  credit 
tors,  the  lessors  of  the  plaintiff  having  obtained  a  vardict 
on  ChtmCs  bond,  in  the  month  of  March  preceding,  the 
Jury  found  a  verdict  for  die  plaintiffs  '     ■ 

•  i 

Mr.  Serjeant  Andrews,  in  the  last  Term,  obtained  a 
rule  nhi,  on  behalf  of  the  lessors  of  the  plaintiff  in  the 
fe^t  action,  that  the  nonsuit  might  be  set  aside,  and  a 
Vei^dict  etiteted  for  them  instead  thereof,  or  that  a  new 
trial  might  be  granted,  on  the  ground;  that,  under  th^ 
circumstances,  it  was  not  necessary  to  serve  a  notice  to 
quit  on  the  tenants  in  possession,  previously  to  the  com- 
mencement of  that  action. 
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1829  Mr.  Serjeant  Ludhto,  on  the  eame  day,  obtained  a  role 

nisif  that  the  verdict  for  the  lessors  of  the  platntiiFih  the 
second  action  might  be  set  aside,  and  a  nonsuit  entered,  oti 
the  grounds — First,  that,  on  the  second  inquisitifm,  A^ 
Sheriff  delivered  less  than '  a  moiety  of  the  tij^sl  lamuat 
value  of  ChinrCs  lands,  which  amounted  to   15^.,  otie 
moiety  thereof,  vix.  76/.  hating  been  delivered  uodev 
the  first  inquisition;  whereas  only  the  value  of  68/.  wrs^ 
ddivered  under  the  second;  and  as  the  Sheriff 'bad  ft 
limited  authority,  he  could  not  deliver  more  or  less  Aitti* 
a  moiety  under  each  inquisition.    Secondly,  that  the  in- 
quisition did  not  set  out  by  metes  and  bounds,  wKat"- 
the  particular  lands  or  hereditaments  were,  that  were 
to  be  delivered  to  the  lessors  of  the  plaintiff;  and  mx, 
Serjeant  Williams,  in  a  note  to  the  case  of- UndeHUB  y.^ 
Devereux,  says  (a):  ''  The  inquisition  ought  to  find  the 
lands  with  convenient  certainty  r  for,  to  find  no  certiSf| 
estate  will  be  insufficient :  and,  after  the  inquisltldii  is 
taken,  the  Sheriff  must  deliver  a;  moiety  by  m^^^  land 
bounds,  and  if  he  do  not,  the  inquisition  is^ad,  and  may  )be 
quashed  for  uncertainty.^  And  lastly,  that,  as  the  inquisi-* 
tion  on  the  first  elegit  stated  a  delivery  by  Hie  ^helW  of 
a  moiety  of  the  whole  of  Ch%nn*s  lands  to  C%^^^e  and\Da- 
vies,  and  the  inquisition  on  the  second  recited  that  fact, 
and  then  stated  the  delivery  of  the  other  moiety  to  JDir* 
vies,  and  E.  W.  and  cf.  Cheese,  such  inquisition  was  Toid^ 
as  only  a  half  of  the  second  or  remaining  moiety  of  the  * 
lands  should  have  been  delivered,  and  not  the  whole.  And 
the  cases  of  Bumham  v.  Bayne  (h),  Huyt  ▼•  Oi^M>(<t)^' 
Morris  v.  Jones  (rf),  Tidd^s  Practice  (e),  anAAtckMd^& 
King's  Bench  Practice  (/),  vi^ere  referred  to-;  and  iii  the 
latter  work  it  is  said,  "  that,  if  two  persons  have  judgments 
against  a  defendant,  and  one  of  fliem  hare  a  moiety  of  the 

♦ 

(a)  1  Wins.  6aimd.  69  a,  n.  (2).  Bara.  &  Cress.  243. 

(6)  2  Brownl.  97.  (c)  9th  Edit.  Vol.  2,  1036. 

(c)  Cro.  EFiz.  482.  (/)  Vol.  1,300. 

(</)  3  Dow.  &  Ryl.  603;  S.  C.  2 
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lands  delivered  to  him  upon  an  .elegit,  the  other,  upon 
§uing  out  an  elegit  afterwards,  can  only  have  a  moiety  of 
the  moiety  whidi  remained  to  the  defendant;  and,  if  more 
than  a  moiety  of  the  residue  be  extended  under  the  se- 
cond writ,  the  inquisition  will  be  void.** 

The  Court  granted  the  rule  on  the  last  objection  only, 
aatbey  thought  the  first  to  be  altogether  untenable.; 
and,  widi  respect  to  the  second,  they  were  of  opinion  that 
the  premises  were  set  out  with  siffficieni  certainty ,  which 
was  all  chat  could  be  required  from  the  Sheriff;  and  they 
(xdered  that  both  the  rules  should  come  on  for  argument 
at  the  same  time. 


«53 


1829. 


Mr.  Serjeant  Andrews,  in  support  of  his  rule  for  setting 
aside  the  nonsuit,  and  having  a  new  trial,  submitted,  that 
there  was  no  ground  whatever  for  the  objection  raised  by 
the  defendant,  as  to  the  necessity  of  proof  of  a  notice  to 
quit  being  served  on  the  tenants  in  possession^  and,  as  they 
did  not  defend,  judgment  was  signed  against  them  by  de- 
fault.   Besides,  Creed  defended  as  landlord,  and,  by  the 
terms  of  the  rule,  was  to  admit  himself  in  the  actual  pos- 
session  of  the  premises.     He,  therefore,  could  not  object 
to  the  want  of  a  notice  to  quit  to  the  occupiers  or  tenants 
in  possession,  as  they  had  relinquished  their  right  to  take 
suck  an  objection,  by  suffering  judgment  to  be  signed 
against  them.    The  defendant,  therefore,  having  stipulat- 
ed to  admit  himself  in  the  actual  possession,  and  to  de- 
fend as  landlord,  he  was  bound  to  rely  on  his  own  title 
alone;  and  the  lessors  of  the  plaintiff  might  not  have  in- 
tended to  dispute  the  claim  of  those  occupying  under  himj 
for  the  present  action  was  commenced  against  the  de- 
fendant for  the  sole  purpose  of  trying  his  title,  as  it  was 
founded  on  an .  alleged  conveyance  from  CAinn,  which 
the  Jury  found  to  be  fraudulent.    The  title  of  the  de- 
fendant under  Chhrn,  was  adverse  to  the  plaintiff's ;  and, 
where  a  possession  is  adverse,  a  notice  to  quit  cannot.be 

VOL.  II.  u  u 


Thursday, 
Feb.  5th. 
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1689.  required;  for,  in  Doe  d.  Foster  y.  W$Uiame{a)i  the  plain- 
tiff claimed  as  nephew  and  heir  to  the  person  last  sei^, 
and  the  defendant,  who  was  landlord  of  the  premises,  was 
set  up  to  defend  instead  of  the  tenant;  the  landlord, 
therefore,  claimed  adversely  against  the  plaintiff,  as  in  dus 
case ;  and  it  was  objected  for  the  defendant,  tbat,  to  eodtle 
the  plaintiff  to  bring  an  ejectment,  he  ought  to  have  given 
the  tenant  notice  to  quit.  But,  Lord  Mansfield  obseryed: 
"  The  answer  given  to  tbat,  at  the  trial,  was,  that  the  poassi- 
sion  was  adverse,  and  therefore  no  notice  was  necessary;" 
and,  said  his  Lordship:  ''I  am  clearly  dl  opinion,  that 
there  was  no  occasion  for  a  notice;  for  the  possession  of 
the  tenant  was  connected  with  that  of  the  landlord,  which 
was  adverse.'*  That  case  is  precisely  in  point;  and  here 
the  tenants  received  notice  from  CUiuij  their  landlord,  to 
pay  rent  to  the  defendant,  which  they  accordingly  did;  and 
a  late  rule  of  all  the  Courts  requires  (6),  that  the  defend- 
ant in  ejectment  must  specify  in  the  Consent  rule  for  what 
premises  he  intends  to  defend;  and,  if  he  defend  as  land- 
lord, that  his  tenant  was,  at  the  time  of  the  service  of 
the  declaration,  in  the  possession  of  the  premises.  The 
defendant,  therefore,  as  landlord,  must  rely  upon  his  own 
title,  as  he  was  allowed  to  defend  with  a  view  to  protect 
that  title  alone. 

With  respect  to  setting  aside  the  verdict  for  the  lessors 
of  the  plaintiff  in  the  second  action,  and  entering  a  non- 
suit, on  the  ground  that  the  inquisition  on  the  second 
elegit  was  void,  for  delivering  the  remainder,  instead  of  a 
moiety  of  the  moiety  of  dumis  lands,  there  is  no  colour 
for  the  objection.  Both  the  judgments,  and  the  elegit* 
issued  thereon,  were  not  only  of  the  same  term,  but  were 
obtained  and  tested  on  the  same  day;  and,  as  they  were 
defivered  to  the  Sheriff  at  the  same  time,  the  inquisitions 


(a)  Cowp.  621.  Bim.  Sc  AW.  196;  5  B.  Moom 

(6)  Mieb.  Term,    1920.     4       310. 
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on  both  were  properly  taken   together.      Although  in         1829. 
Bumhamv.  Bayne,  it  vtm  held,  that,  upon  a  second  elegit , 
only  a  moiety  of  the  remaining  moiety  shall  be  extended; 
yet,  there,  a  moiety  of  the  land  was  first  extended  upon  the 
first  judgment,  and  q/ter  such  judgment  all  the  residue  was 
extended.     There,  the  judgments  were  not  only  obtain- 
ed at  the  suit  of  different  plaintiffs,  but  at  different  times. 
So,  in  Huyt  v.  Cogan^  where  two  persons  recovered  se- 
verally, he  who  had  the  first  judgment  first  sued  out  an 
elegit^  and  thereupon  had  the  moiety  of  the  lands  of  his 
debtor  delivered  to  him ;  and  afterwards  the  other  sued 
out  an  elegit,'  and  it  was  held,  that  the  Sheriff^ should  de« 
liver  but  the  moiety  of  that  moiety  which  he  had  at  the 
time  of  the  writ  awarded.      Here,  however,  the  defend- 
ant had  the  whole  of  the  property  at  the  time  the  writs  of 
elegit  were  sued  out  and  delivered  to  the  Sheriff*;  and, 
for  any  thing  that  appears  to  the  contrary,  the  judgments 
in  Bmmham  v.  Bayne  and  Huyt  v.  Cogan^  might  have 
been  of  different  terms.     But  the  case  of  the  Attorney' 
General  v.  Andrew  (a)  is  an  authority  expressly  in  point. 
There,  a  creditor  had  obtained  two  judgments  in  the  same 
term,  and  sued  out  two  elegiis  thereon;  on  the  one  elegit, 
the  Sheriff*  extended  one  moiety  of  the  land,  and  on  the 
other,  the  other  moiety;  and  it  was  contended,  that  only 
a  moiety  could  be  extended  on  one  judgment,  and  a  moiety 
of  the  remaining  moiety  on  the  other.  But  the  Court  held 
the  execution  to  be  good;  and  Mr.  Baron  Parker  said, 
that  two  moieties  might  be  extended  upon  two  judgments, 
and  cited  Crook's  case  (6);  and  Mr.  Baron  Nicholas  held 
the  execution  to  be  well,  because  the  judgments,  being  of 
the  same  term,  were   of  equal  date;   and   Chief  Baron 
Steeh  held  the  extents  well  executed,  because  both  judg- 
ments were  in  the  same  term,  which  is  but  one  day  in 

{a)  Uardred,  23.  {h)  Pasch.  Id  Jac.  B.  C.  Rot.  121. 
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1829.  law;  and  Lord  Chief  Baron  Comyns,  in  referring  to  thes^ 
three  cases,  draws  the  true  distinction,  and  says  (a):  "If 
two  have  judgment,  and  one  sues  an  elegit,  and  has  a 
moiety,  and  afterwards  the  other  sues  an  elegit,  the  She- 
riff shall  deliver  but  a  moiety  of  the  residue;  yet,  if  both 
judgments  are  of  the  same  term,  which  is  hut  one  day  in 
law,  each  may  take  a  moiety  of  the  whole/*  A  writ  of 
elegit  commands  the  Sheriff  to  deliver  to  the  plaintiff  a 
moiety  of  the  lands  of  which  the  defendant  was  seised  on 
the  day  judgment  was  given.  If,  therefore,  two  writs  of 
elegit  be  delivered  to  the  Sheriff  together,  on  judgments 
obtained  on  the  same  day,  he  must  deliver  to  each  partj 
an  equal  moiety  of  the  whole  of  the  lands  of  which  the  de« 
fendant  was  then  seised  or  possessed. 

Mr.  Serjeant  Ludlow,  contra.  The  lessors  of  the  plain- 
tiff were  properly  nonsuited  in  the  first  "action,  as  no  pre- 
vious  notice  to  quit  was  proved  to  have  been  given  on  the 
tenants  or  occupiers  of  the  premises.  They  were  in  pos- 
session before  the  title  of  the  lessors  of  the  plaintiff  ac- 
crued, which  was  founded  on  the  judgments  upon  whicn 
the  writs  o(  elegit  were  sued  out.*  It  is  quite  dear,  mat  the 
rights  or  interests  of  tlie  tenants  might  be  affected,  in  case 
the  lessors  of  the  plaintiff  recovered,  as  they  might  proceed 
to  execution  against  them.  Besides,  as  the  lessors  claim- 
ed through  Chinn^  they  could  not  stand  in  a  better  sitaa- 
tion  than  be  did ;  and,  as  those  who  occupied  under  hun  were 
tenants  from  year  to  year,  he  could  not  have  ejected  uicni 
without  a  previous  notice  to  quit  The  lessors  of  the  pl^' 
tiff  should,  at  all  events,  have  shewn  a  right  to  put  an  end  to 
the  existing  tenancy ;  and  although  the  occupiers  might  nave 

paid  rent  to  the  defendant,  yet  it  was  not  in  the  nature  o 
'  51    J     nd  be 

a  disclaimer,  as  Chinn  was  their  original  landlord,  bdq 

(a)  Com.  Dig.  tit.  "  Execution,''  C.  14. 
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gave  them  notice  that  he  had  disposed  of  all  his  interest  1829. 
in  the  premises  to  the  defendant.  Secondly ^  the  inquisi* 
tion  on  the  second  elegii  was  void,  as  the  Sheriff*  returned 
that  he  had  delivered  the  remaining  moiety  of  Chinns 
lands  to  the  lessors  of  the  plaintiff*  in  the  second  action ; 
whereas,  he  should  have  delivered  but  one  half  of  that 
moiety;  for,  from  the  case  of  Huyi  v.  Cogan  to  the  pre- 
sent day,  it  has  been  determined,  that,  if  two  persona 
have  separate  judgments  against  the  same  defendant, 
and  one  of  them  have  a  moiety  of  the  defendant's  lands 
delivered  to  him  upon  one  elegii,  the  other,  upon  suing 
out  a  second  elegii,  can  only  have  a  moiety  of  the  moiety 
which  remained  after  the  execution  of  the  first;  and  the 
only  authority  to  the  contrary  is  that  referred  to  by  Chief 
Baron  Comyns,  in  Fiizherberfs  Abridgment  {ii),  where 
the  compiler  expressed  his  astonishment  by  the  words 
**  yuod  mirum  fuii^^  In  Morris  v.  Jones,  a  moiety  of 
Uie  defendimt*s  lands  having  been  taken  to  satisfy  a  judg- 
ment, under  one  elegii,  and  the  whole  of  the  remainder, 
instead  of  the  moiety  of  a  moiety,  under  a  second  elegit, 
it  was  held  that  the  latter  writ  was  a  mere  nullity, 
and  that  there  was  no  occasion  to  apply  to  the  Court 
to  set  it  aside.  Although,  in  the  Aiiorney-General  v. 
Andrew,  it  was  decided,  that  if  there  be  two  judgments 
and  two  writs  of  elegii  sued  out  during  the  same  term, 
a  moiety  of  the  defendant's  lands  may  be  delivered  under 
the  one,  and  the  remaining  moiety  under  the  other;  yet, 
there,  the  judgments  were  obtained  by  the  same  party;  and 
that  case  proceeded  on  the  principle,  that,  in  judgment  of 
law,  the  whole  term  is  but  one  day.  In  Viners  Abridge 
meni  {b),  Lord  Chief  Justice  Holi  said:  **  If  there  be  two 
judgments,  and  the  defendant  is  seised  of  twen^  acres, 
and  a  moiety  of  them  is  extended  upon  one,  and  an  ex« 
tent  goes  upon  the  other,  and  inquisition  thereupon  finds 

(it)  Tit.  "  Execution,"  pi.  137.        (*)  Tit.  •*  Execution,*'  M  (a)  4,  pi.  23. 
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1929.  him  aeiaed  of  twenty  acres,  mihoui  anff  notice  of  Aefw* 
mer  ejoieni,  and  hereupon  the  other  moiety  is  ezlendsd, 
this  is  well,  though,  in  truth,  a  moiety  of  the  renudniDg 
moiety  ought  to  be  extended;  and  the  case  of  PmOeu  ▼• 
Purbeok{a\  is  referred  to  in  support  of  that  doctrine* 
Here,  however,  as  the  inquisition  on  the  second  degit  rs» 
cited  the  inquisition  on  the  first,  the  Sheriff  hereby  ad- 
nlitted  that  he  had  notice  of  the  former  elegit^  tod  acceird- 
ingly  stated,  that  a  moiety  of  all  the  defendant's  lands  had 
been  already  extended  under  it;  the  Shei^fff  therefor^ 
ought  only  to  have  deUvered  to  the  cveditors  under  the 
second  writ,  the  moiety  of  the  residue  of  the  lands,  the 
judgments  having  been  obtained^  and  the  writs  eued  out^ 
at  the  instance  of  different  parties  and  separate  creditors. 


Lord  Chief  Justice  Best. — The  application  by  the  de^ 
Sendant^  to  set  aside  the  verdict  fouhd  for  the  lessors  of 
the  plaintiff  in  the  second  action  of  ofectment,  is  founded 
on  thfe  objection,  that  the  inquimtion  on  the  second  writ 
of  ehgit  is  void>  on  the  groond  tlut  the  ^Sheriff  has  ata4ied, 
that  he  haddelivesed  to  <he  Jessora.of  the  jilaintiff  in^thoi 
ssliitv  tbe  whole,  instead  df  the  asoiety  of  the  aec&pnd  moiety  of 
Chifm's  Isnds;  the  inqnbition  having  previously  reeited 
%hat  die  first  or  other  moietry  of  sudk  lands  liad^  on  the 
saiiK  day»  be0n  extended  by  the  .Sheriff,  and  delivered 
over  to  the  lessors  of  the  plaintiff  in  tlie'first  action.  Now, 
if  the  Sheriff  could  only  extoid  and  deliver  a  mmety  of 
tbe  latter  moiety  to  the  lessors  of  the  plaintiff  in  the  aecond 
action,  the  objectioii  must  pi^evail,  and  a  nonsiiit  be 
entered;  but  I  am  clearly  of  opinion,  that  iiiere  is  no 
ground  whatever  for  this  objection,  as  the  lessors  of  the 
plaintiff  in  the  second  action^  had,aBderthe  drcunutanees, 
&  right  to  have  the  whole,  of  the  remauiing  moiety  of 
Chinn's  lands  delivered  to  them.     The  writ  of  elegit  is 

(«)  12  Mod.  361. 
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giT^m  by  the  statute  We$imiMsi^  Snd,  o.  18,  the  woida         18^. 
9nA  object  of  which  are  moat  accurately  set  out  by  Lord 
Chief ^  Baron  Comyns,  in  treatii^  of  execution  by  elegit ^ 
as  follows  (a):  *'  Upon  judgment  or  recognizance,  sH  in 
eleeiione  of  the  plaintiffi  qwni  vicecomes  fieri  fadai  de 
terris  et  oaialHs,  vel  quod  tiberet  omma  cataUa  (excepHs 
bobus  et  qjfrii  earue^e)  et  medieti$tem  terrm  quousque  debi- 
imm/wefitletfutumperrationitbilepretiumetextentum.*'  It 
ia  ttae,  that,  by  the  words  of  the  writ,  the  Sheriff  is  only  to 
take  a  moiety  of  the  lands.    But  the  queadoH  is,  to  what 
time  do  tbote  words  relate.    I  am  of  opinion  that  they  re^ 
late  to  the  time  of  the  issuing  of  the  writ.    The  Sheriff 
must  teke,  on  each  writ,  a  moiety  of  the  lands  which  the 
pavty  against  whom  the  writ  ia  sued  oot  is  possessed  of 
at  the  time  it  ia  issued.     Now,  at  the  time  the  two  writs  in 
<|tead0n  wei«  iaaoed,  the  defeadaiit  had  the  whole  of  the 
kuftdaas  found  under' the  inqirisitions ;  and  the  Sheriff 
had  a  right,  nay^ was  bound,  iotake  a  moiety  under  each 
writ*    Under  the  finrt  elegit  beWery  properly  took  and 
deKvbred  a  moiMy  of  the  whole  of  this  bads,  and  the  other 
nmieiy  vaa  all  that  remained*    But  the  whole  of  the  pro^ 
peity  belonged  to  the'  defiindant  on  the  day  the  writs 
ware  issued  and- delivered  to  the  Siheriff;  and  although  se- 
v^al  cases  might  hare  been  cited  to  shew,  that  the  Sheriff 
eould'only  take  a  moiety  of  the  remaining  moiety,  if  the 
second  elegit  had  been  sued  out  at  the  instance  of  a  differ*- 
ent  creditor  in  aeubsequetU  term,  yet,  as, in  this  case,  both 
judgmeuts  were  signed,  and  both  writs  were  aotnaity  issued 
on  one  and  the  same  dsfy,  the  Sheriff  miglit  take  a  moiety 
under  eadi,  as  the  defendant  was  then  in  the  possession  ot 
the  whole  of  the  property.    This  appears  not  only  to  be 
eeaaiatent  with  principle  and  common  sense,  but  in  accord- 
ance with  previous  authorities;  and  there  appears  to  be  ifo 

(a)  Tit.  «  Erecution,"  (C.  14) 
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1839.        difffsreuce^  ivl^etber  t\fA  writs^  be  sued  out  at  tbe  imiUmeB  of 

the  same  or  of  different  plaintiffs,  provided  they  be  d^led 

on  the  same  day,  or  have  relation  to  the  same  termj  and 

her^  it  app^^  that  hotb  linf  inrxita  wet^  :Dot  only  dmed 

apd  tested,  tmt  deKiv^red  to  the  Sheriff  to  be  e^toewtedi 

on  t^  scone  day:    S0|  the  jed^^ts^  99   which  tbe 

Mrrita  tr^re  founded,  were  both  signed  ^  the  adnae  day* 

aful  tjb^e^  inquisitions  wore  afterwatda  lakw  tqg^tiimr.    If, 

tberelpDrf I  U  uraa  the. duty  of  the  Sbeciff  tetake  9  moieiy 

of.^^hat  the  defendant  was  pesdeised  ef»  ued«  each  wiity 

a^.^Iie.tinne  it  issued,  h^  wouUij.of  ooune,Hd(e^me  itoiety 

UAder^fibeipne  writ,  and  tbe  remaining:  moidty  imdui^ie 

oth^r^    Thia  is  the  eoacluaion  to- which  I  ^botiJd  have  «r- 

rivedf;  if  I  b^td  beefi  riH^rred  to  QO^prfhaaaaautbori^  as 

the  aulgept*  The  «eis^s  of  £ibyl  Vt  Cp^wp^  md  i?«rato» y, 

Bai/ne^  are  both  referred  toby  I^ord  Qijef  BanMaCbmjmi, 

wh.q,  .with  his  u3Mal  accuracyj  Reduces  the  jpdmqpla  tNm 

th^  to.b^  tbati  if  tivo^p^rscmhaTe  jndgmeet^  lovlone 

is  ws  an.  'pleg^t, .  and  ha^i  4  miifty^  and  qfigrwards-  the*  olhec 

Bu^s^^neUfgU,  the  Sheriff  shall  deliver  buft^a  teeiety  of  &e 

reaidna ;  yetylhatj  if  beth  jed^j^enls  eve  t^ikcL  same-,  ienm, 

which  ia but  qne  day  in  law^ eaeh may  take  ambiety  df  the 

whole  I  and  he  cefers  to  the  case  of  the  dil^rmej^QeBertd 

v»  4n{frtittDf  aa .  sufpporting  that  diatiilctten.     That  case^ 

therefor^i  BuiQt.becQiiBideri^  as  aa  authority,  and  appears 

to  me  to  be  expressly  hi  point;  andi  as.it  was  approved  of 

by  Chief  Baron  GsMvtyef,  wo  may  n^w  take  it  as  our  gaide» 

espe<siaUy  aa  it  is  doeordant  to  justice,  sod  in  ooofcindty 

with  the  terms  of  the  writi  and  the  statutle  <m  ^hidh  it  is 

fouiuled.    The  rule,  dierefore,  for  sdttii^  aside  the  vet* 

diet  found  for  the  lessors  of  the  plaintiff  in  the  aeooed 

actien,  must  be  discharged;  and,  as. the  question,  whether 

the  tenante  or  occupiers, were  entitled  to  a  notice  to  quit, 

in  the  first  action,  embraces  a  point  of  practioe,  we  will 

take  time  to  consider  of  it. 


^ 
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Mr.'  JuMiee  Park,  and  Mr.  Justice  Burrough,  con-        1S29. 
cUrred. 

^      i  . 

Mr.  Jtistioe  GASBLES^-^Tfaere  can  be  no  doubt  but  that 
tbe'ineriCa'  hi  both  oames  were  with  the  phiintifi;  and  i 
wwhed;  ac  the  trial»  that  all  the  objections  should  be 
bnpogbtbefore  ^t  Court.  It  was  said,  that,  as  the  writs 
of'^legUt^t^stiedxnit  on  distinct  judgments,  by  different 
parttes^  Ae  Sheriff  could  only  take  the  moiety  of  the  re^ 
mdnhig  moiety  of  the  delendant*s  property,  under  the 
s«eoiid#  a  motety  of  the  whole  having  been  extended  and 
deUv0Md 'uader  the'  first.  But  I  can  find  no  distinction, 
betwaen  elegii»  sued  out  on  two  or  more  judgments  at  the 
s«it  efithe  $aime  plaintifie,  and  eUgtis  on  several  judgments 
issued  at  the  Instanee  of  setferal  pkdntiflb,  provided  such 
wiit9  be  ^tfed  oiit  at  the  same  dme,  on  judgments  obtained 
in>the  BMie  lenn;  for^  if  a  party,  who  lends  money,  takes 
two  several  wammtt  of  att<lmey  froftu  the  borrower,  thei 
one  for  a  part,>  and  the  other  for  the  residue  of  the  sum 
advttiloed,  end  eille#  lip  imb  eeveral  judgments  thereon  of 
the  saaa»tcffm,  it  seems  that  he  may  take  die  whole  of  Ae 
defetidant's  londsaoder  them  (a);  ^  and,  if  he  may  do  so,  I 
see^io  reason' if  IwO'piiiiiei  obtain  judgments,  and  sue 
out  writs  of  ebgv^thcMon^  on  the  same  day,  why  the 
Sheriff  inaj  not  todce  a  moiety  of  tUe  lands  under  the  one, 
and  itbe  reipaioing  moiety  under  the  other.  If  the  case 
referred  to  in  Riuherber^s  AbridgmeiU  could  be  ton* 
sidered  as  an  auti»ority  standing  by  itself,  ahd  there  were 
no  other  subsequent  deobidn,  the  question  would  require 
greafc-cfiSUBideration ;  but  the  case  of  the  Aitomey-General 
v«  AadreWi  appears  to  me  to  be  expressly  in  point,  and 
which  has  been  since  recognized  by  several,  if  not  all| 
our -text  WfitMs,  as  establishing  the  principle,  that,  if  a 
deSnidsot  acknowledge  two  judgments  to  a  plaintifi',  and^ 

(d)  Sec  Gilbert  on  Executions,  55-6. 
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in  tbe  same  term,  he  take  out  twa  elegiU^  be  ma;  have  a 
moiety  of  the  defendant's  lands  dehvered  to  hun  on  the  one^ 
and  the  other  moiety  on  the  other,  and  is  not  restrained  to 
a  moiety  of  a  moiety  on  the  latter  writ,  for  that,  in  judg- 
ment of  law,  the  whole  term  is  but  one  day;  and  I  caimoi 
distfaiguiah  that  from  a  case  where  two  judgments  are  sued 
out  at  the  instance  of  several  plaintiffs,  jNroyided  saeb 
judgments  be  obtainedi  and  tbe  writs  of  ekgit  tbelpcoil  be 
•ued  out,  on  the  same  day,  and  in  tbe  same  tenn.  la 
Tidd'^  Practice (fl)t  the  distinction  is  thus  tafeeny  «sa.  dial 
liA.  and  &  recover  several  judgments  against  C.p  i3f  dif- 
fer efU  terms,  and  A*  sue  out  an  ekgU,  and  have  a  moie^  of 
C,*s  lands  delivered  to  him,  and  then  B.  sue  out  an  elegU» 
the  Sheriff,  it  seems,  can  only  extend  a  moiety  of  the  remain- 
ing lands.  And  for  that  Croke  Elizabeth  (fi),  Hardres  (c), 
Bacou^s  Abridgment  {d)$  and  Gilbert  oa£jr^cviMiis(r},  are 
cited,  and  a  reference  is  also  made  to  Ptitek  on  Mwtgd^ 
gee  (/).  But  that,  HA.  have  two  judgments  against  C  ^ 
the  same  term,  and  take  out  two  elegite,  on  the  one,  he  may 
have  a  moiety  of  the  wholci  and,  on  the  other,  the  other 
moiety,  and  is  not  restrained  on  the  latter  to  a  moiety  of  tbe 
moiety ;  i;or«  in  judgBnent  of  If^w,  tbe  whole  term  is  bpt  as 
one  day;  and  for  that  Uardree (g)  is  cited*  Mr.  Impe^, 
in  his  CUS^ce  of  Sheriff ^  also  refiors  to  Jlie  caae  of  the  At^ 
torney-General  v.  Andrew,  as  establishing  the  doctrine  for 
which  it  has  been  now  cited.  By  the  writ  of  elegit,  the 
Sheriff  is  commanded  to  deliver  to  tbe  plaintiff^  all  tbe 
goods  of  the  defendant  in  his  bailiwick,  and  also  a  moiety 
of  all  his  lands  and  tenements,  whereof,  on  the  day  judg- 
ment was  given,  or  ever  afterwards,  the  defendant  was 
seised.  Now,  the  Sheriff  would  have  been  guilty  x>f  a 
neglect  of  duty,  if  be  had  iwt  returned  the  whole  of  the 
lands  the  defendant  had  on  the  day  the  two  judgments 


(fl)  Dth  Edit.  936. 

(rf)  Vol. :?,  350 

(/)  293,  294. 

(6)  483. 

(0  55,  56. 

(^)23. 

(c)  23,  27. 
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were  signed ;  and,  a$  the  vrits  of  ^ik*^^  were  itaued  on  that 
di^»  the  Sheriff  wtfl  right  in  extending*  under  each  writ,  a 
noiety  of  what  the  defendant  was  then  seised  o£  The 
rule,  therefore,  in  the  second  action,  must  be— *• 

Dischaifedt 


1829. 


Lord  Chief  Jnstice  Best  now  said,  that,  in  the  Arst 
^ctment,  there  could  be  no  doubt  but  that  the  merks  of 
the  cause  were  with  the  lessors  of  the  plaintiff;  that  the 
mle  for  setting  aside  the  nonsuit  must  be  made  absolute ; 
and  that  l^ere  must  be  a  new  trial,  die  costs  to  abide  the 
event. 

Rule  absolute  accordingly  (a). 


Saiurdayf 
Feb.  7th. 


(a)  Hie  sdfect  of  lliifl  decision      tenuits  ia  possessioD  wm  uouo- 
it»  tlvtt  tbeaoUtfO  to  quit  lo  the      cetBary.. 


Hudson  !?•  RsV^TT*       -^^^W-J^^  Saturday^ 

J.  His  was  an  issue  directed  by  this  Court  in  the  last  The  defendant, 
TtinUy  T^rm,  to  try  whether  certain  deeds  of  lease  and  j^^  pfurfo/"^ 
veleaflis,  beusng  date  the  2dth  and  S6th  of  November j  debt,  at  the  suit 

®  ofthepUintlff 

and  another  cre- 
ditor, executed  deeds  of  lease  and  rtleane,  and  also  an  acconpanyiag  deed  of  trust,  by  which  he 
cbnreytS  aD  his  property  to  the  plalntiif,  \n  trust  to  sell  for  the  benefit  of  the  defendant's  creditors, 
tbe  sitrpluSf  If  a^y,  to  be  paid  to  the  defisiidant.  The  deeds  alto  coatained  a  o«venant  for  the  de- 
fendant and  hb  wife  to  levy  a  fine  to  enure  to  the  uses  of  the  trust  deed;  and  the  trustee  was,  in 
the  flnt  ptMatf  to  p»y  and  delVmy  all  the  cast*  and  cxpcmts  af  ejitcating  tie  dteds.  At  the  time 
of  the  eiecution  by  the  defendant,  a  blank  was  left  in  the  tru»t  deed,  for  the  aiqount  of  the  sum  due 
m  the  creator  at  whose  nit  the  defendant  was  in  custody;  and  the  amonnt  having  been  ascertained 
by  Toocfaert  produced  by  the  defendant,  the  blank  was  fiUedup  on  the  following  day,  in  bis  presence 
and  wit'h  his  assent.  He  afterwards  recognized  and  confirmed  the  deeds,  by  jcdning  his  wife  in 
leryang  the  fine,  and  desiriog  his  tenants  to  pay  the  rents  to  the  pUintitf^— tfej^,  that  the  deed  of 
trust  was  valid,  although  the  blank  was  not  filled  up  until  after  the  execution. 

On  an  ismie  dirt ctedf  by  the  Court  of  Cpmmm  Pkat,  lo  try'  whether  the  daeda  were  valid  or  not, 
the  attorney  who  prepared  them  on  the  retainer  of  the  trustee,  was  held  to  be  a  competent  witness 
to  prove  the  execution  by  the  defendant,  and  the  flifing  up'the  blank  in  question,  althongh  the  wit- 
nesa  was  a  party  to  the  trust  deed,  and  was  entitled  to  his  costs  for  preparing  the  instruments,  and 
ahhoogh  he  waa  a  party  in  another  suit,  where  his  defence  rested  upon  the  trust  deed. 

Where  deeds  of  lease  and  release,  and  a  deed  of  trast,  coaveytng  property  far  the  benefit  of  cre- 
ditors, form  but  one  transaction  or  assurance,  the  lease  and  release  do  not  require  an  ad  valorem 
stamp,  as  they  fall  within  the  exception  of  a  conveyance  for  the  benefit  of  creditors,  in  the  statute 
55  G.  3,  c.  184,  sched.  part  1,  tit  Mortgage. 
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18^.  1825,  and  an  acocmpskujmg  deed  of  4niit,  dated  <m  the 
latter  day,  were  the  deeds  of  the  defendant;  andf  if  po^ 
whedier  ihey  had  been  obtained  firam  him  hy  fnuids  covin, 
or  missepreaentation* 

At  tbs  trial,  before  Mr.  Jostioe  Hoitp^,  at.tbe  last 
Aasizes  for  the  comity  of  St^U,  it  atppeaied,  that^  hy 
the  deeds  in  question,  the  defendant  conveyed  all  his 
estates  in  4be  oounty  ctSh^olkUi  .<he  plian^j  upon  %t^9i 
fee  the  beaeSi  of  the  defendant's  cjf«diton>  ai^^  among 
otbevs^  to  seeuie  eeartain  ddlits  dae  froiahm  ^^  the^  plaio- 
tiff  asd  one  MiOt.    By  Ihe  deeds,  of  lease  .and,  ^ele^ife 
(after  recitiog  oevtain  debis  a»id'ineiiBPhvaoo^s)i  thei  de- 
fendant's estates  ireze  comr^yed  lethe  pl^in^f^  in  trust 
fcr  fale,  and  that  be  ahcMMd^stwd  pos$e9^^,qf  allmqw^ 
'aciaii%  therefconis  u^ion  eertmn  ttustsj;  U>hQ  lieplax)^  in  a 
deed  to  c  be  ei^ecnted.  imme^tely  t^for  tti^:Qx^a4ioKt9f 
^he  deeds  of  kaas  ai)dj!(^fe^^m^<!byrthf^;tf»ni^;Of  t^ 
deed,  of  vtmsl^  the  pl|intiii^-as  tmi^e^ii  i»<»ji  i^i  the  fi^t 
place,  to^y^aitd  defray  the  /Coats,  ehaf0f»^<¥)d  e^fN^nses 
of  all  pisrties  thepetoi  attending  l;b^.  |9C0iMMnngi  :^ttUBg, 
completing  and  exeenitng  tfatt  deediof  tru9l0,;an(d  tfie  J^ve- 
sal  indejlisaiea  of  baseband  release  therein  referred  to; 
Bnd»  in  the  tae^ct  ptaee^  tp  pay:|^  fone  Sabfrf  Brmfme^  a 
> party  tothedeed c^ triiat, HXk co^, ^aigap^fi^d expei^ses. 
If faich  dsoaUrbe  iac^Iyed  or  suetainedU^ mahing,  an4  com* 
{^ing,fhe:flal€^  of  the^osta^es^  of  which  k%  JSrofpwf^^^  wm 
Ho  ht  the  receiver  and  mani^ger.    Thei»  ^ras  an  idtiinate 
iarusti  aa  to  the  attrphis,  if  anyi'  of  the  vifKMea  arising  fepm 
.  th^'  sale  of  the  estates,  after  the  payment  of  d^btSjin 
fehrou^  of  the  defendant*    The  4ced«  of  .i^ase  and  r^^e^^ 
dbo  contained  a  covenant  on  the  parjb  of  tlbe  ;de%ig^tant 
and  his  wifei  to  levy  a  fine  to  the  plaintiffi  to  enure  to 
.  the  intents  and  purposes  of  ibe  tmat  deed^    jBnst^ae  was 
V  called  as  a  witnesSi  and  ofi  his  statiag.tbathe  was  die  attor- 
ney who  prepared  the  deeds^  and  that  he  was  a  party  to  the 
deed  of  trust,  and  had  acted  under  it,  his  testimony  was 
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objected  to|  on  Ibe  gmuads,  that  ht  h«d  ftti  inteiMi  to  ^ap^  m^. 
port ^h^  deeds,  fot*  the  parpose  ^  being  paid  his  costft-foir 
prepamg  them;  ^ot  that,  at  all  events^' he  had  an  eqtnbdde 
claim  on  the  monies  arising  from  the  aaleof  theeatolesyte 
lieiray  Ibe  eacpenaes^ttendiiig  such  lale.  BesidBd,  he'was 
Wade  a  to^efendlMit  in  an  actibri  of  treapasa  brought  iqr  Ji^ 
^eit,  the  presisnt  defendant,  for  breaking  open  and  ^ritecbg 
^chapel;  of  Whiob  h^,  Brmone,  beid'taliea  posaessicm^  under 
the  t^fmis  ef  the  trust  deed  (a).  The  Ie«med  Judge^^ho^- 
errfer;  was  ef  oinnion,  thal^  aa^tbe  plintidiFyjBitrusteey  was^H- 
iMe  tb  pay  jBrmMi^  personally,  bavihg  retakiediand  csnplcigr- 
ed  him  to pMpatv^'tbedeedSyrthelatter'vostbe considered 
'as  bis  iigent  for  that  purpose;  and  that  JSroawe^  testONMiy 
UrA  iidiiil8sH>Ie;iiltte>ugb  h«  mighl-hav^  an  inierest  in  pier- 
ing  th^due'eitecutioii  of  the  trust  j  that  the  deeds  "didaot 
give  Browne  a  higher-security  for  hit  oostsf  and^  tb^refinlei 
"dbatth^cdUldlKit  beuaed  itiMideiioe  in  support  of  his  dafan 
tm  the' plliuitlff  for  siksh ^ooats.  The  lelinicd  Jadgbuho 
i^aid,  that  lie  could  tH>t  take  into  consideration  ili&iiatuse  of 
jRrmrffe'aeqinStabts  dakn  ^  (die  estatea^  oe  the  effiopt  of  his 
bein^  made  a^o^efendarit  in  a  &nnner  action^  {is  evidence 
Was  accordingly  ildiidttddr  S^^otme  Aen  stated^  that^  on 
the  HA)i  NiHfefnberf  18f5|  be  waa^enployed/  as  aa  attor- 
i^y,  oh  tbcf  past  of  tbe  pkdntiff  and  Milbi  jOreSuna  of 'the 
ditfftshdant,  to  prepare-  certsdn  deeda,  by  which  the  estates 
of  tfife  lattx!r  were  to  be  eonveyed- to  tbe  plaintiff,  in  trust 
to  aell^  for  the  payment  of  the  defendant^  debts^  tkatke 
tecoffdingly  prepsored 'drafts  of  the  deeds  in  questioii^  and 
that,  on  &e  ^Mtb  NaPemberf  he,  aecompanied  by  il#tfl#, 
went  to  the  King*$  BeMh  prison,  where  the  defiendant 
was  confined  at  tbe  suit  of  the  plaintiff  and  Btitts;  that 
the  drafts  of  the  deeds  were  then  read  over  to  the  defend- 
ant in  tbe  presence  otMUti;  and  thati  after  certain  alter- 
ations had  been  made  in  the  draftsi  they  were  signed  by 

(a)  Sm  Rtvtit  r.  Browne  and  Otheri,  mte,  p.  12* 
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1829.        the  defendant  and  Mills;  that,  on  Monday,  the  28th  Ntn 
"  vember  following,  Broume,  accompanied  by  a  late  clerk  of 

V-  his,  again  went  to  the  prison,  and  took  the  deeds  in  ques- 

Rbvett 

tion,  which  had  been  engrossed  verbatim  from  the  drafts, 
for  the  purpose  of  having  them  executed  by  the  defendant; 
that,  on  his  being  told  that  they  corresponded  with  the 
drafts,  he  said  that  there  was  no  occasion  to  have  them 
read  over  to  him;  that  blanks  were  left  in  the  deed  of 
trust,  for  the  amount  of  sums  due  from  the  defendant  to 
his  creditora,  which  were,  previously  to  its  execution,  filled 
up,  with  the  exception  of  the  amount  of  the  debt  cUdmed 
by  Mills,  who  was  then  present,  and  produced  an  account 
stating  that  the  defendant  was  indebted  to  him  in  a  sum  ex- 
ceeding 16,000/.;  that  the  defendant  disputed  this  amount,, 
and  produced  a  counter  account,  reducing  Mitts^s.deht  to 
14,858/.  8s,  8}e(.,  and  said  that  he  had  vouchera.to  confirm 
such  account,  which  he  undertook  to  produce  on  the  fol« 
lowing  day ;  that  it  was  then  agreed  thatblanks ahould be 
left  in  the  trust  deed  for  Mills*s  debt,  subject  to  the  pro- 
duction of  such  vouchers,  and  that  they  should  be  filled 
up  when  they  were  produced ;  that  MiUs  and  the  defend* 
ant  then  executed  the  deeds,  leaving  blanks  at  four  several 
places  in  the  trust  deed,  for  the  insertion  of  the  sum  due 
to  Mills  when  ascertained;  and  that  the  defendant  request* 
ed  that  it  might  be  done.  The  testimony  of  Browne  was 
confirmed,  as  to  these  facts,  by  his  late  clerk,  who  accom- 
panied him  to  the  King's  Bench,  and  attested  the  execu- 
tion of  the  deeds,  and  who  was  the  only  person  present^ 
with  the  exception  of  Broume,  the  defendant,  and  Mills. 
Browne  then  proceeded  to  state,  that,  on  the  foUowing 
day,  vik.  the  39th  November,  he  and  MiUs  again  called  on 
the  defendant,  at  the  King's  Bench  prison,  when  the  lat- 
ter produced  the  vouchers  above  referred  to,  on  which  a 
balance  was  struck;  that  the  amount  o(  Mills's  debt  waa 
agreed  to  both  by  him  and  the  defendant;  that  the  witness 
Browne  then  iiUed  up  the  blanks  in  the  trust  deed  with 
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the  above  sum  of  Hfi58l.  8s.  8^.;  and  then  left  the  1829. 
prison,  and  took  away  all  the  deeds  with  him,  for  the 
purpose  of  having  them  executed  by  the  plaintiff  and  the 
other  necessary  parties.  But  it  appeared  that  die  plaintiff 
did  not  execute  the  trust  deed  until  the  latter  end  of  De« 
eember  following. 

A  letter  written  by  the  defendant  to  Mois^  one  of  his 
tenants,  dated  the  29th  November^  1825,  was  then  given 
in  evidence*    It  was  as  follows: 

**  Sir, — Having  this  day  executed  to  Mx*Thomas Hudson 
(the  plaintiff),  a  conveyance  of  all  my  estates  and  heredi- 
taments, in  trust  for  the  purpose  of  satisfying  various 
charges  and  incumbrances  on  my  property,  I  write  to  de* 
sire  that  you  will  in  future  pay  your  rents  to  the  said 
ThomtM  Hudson,  or  his  appointed  receiver,  whose  receipt 
win  be  ^  sufficient  discharge.'* 

Similar  letters,  dated  on  that  day,  were  proved  to  have 
been  sent  to  all  the  other  tenants;  and  a  letter  was  put  io^ 
written  by  the  defendant;  to  the  steward,  requesting  him 
to  deliver  over  the  court*rolls  and  bopks  of  the  manor  to 
Browne,  assigning  as  a  reason,  that  it  had  been  conveyed 
by  him  (the  defendant)  to  the  plaintiff,  for  whom.^rofon^ 
was  the  attorney.  It  also  appeared^  that,  shortly  after  the 
execution  of  the  deeds,  the  defendant  was  discharged  from 
prison,  the  plaintiff  and  MiUs  having  executed  releases  of 
their  demands  on  him;  that^  in  the  latter  end  q{ December 
following,  the  defendant's  wife  executed  the  deeds  in  his 
presence;  and  that  a  fine  was  levied  by  them  in  Hilar p 
Term,  1826,  to  enure  to  the  uses  of  the  trust  deed.  A 
-witness  of  the  name  of  Chapman  also  proved,  that,  'm  De^ 
eember,  1825,  he  saw  the  defendant  at  one  of  his  tenants' 
houses  in  Suffolk,  and  that  he  told  him  that  he  had  assign^ 
ed  his  estates  to  the  plaintiff;  that  the  defendant  was  then 
reading  a  deed,  which  he  said  was  a  copy  of  that  which  he 
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1829.         had  executed;  that  he  had  obtained  time  by  it;  and  that 
"    "      he  had  produced  vouchers  by  which  he  had  reduced  JftAiV 

Hudson  ^  ^     o^» 

V.  debt  from  upwards  of  16|000/.  to  14,885/. 

No  witnesses  were  called  for  the  defendant,  nor  was  any 
evidence  offered  on  his  behalf.  But  it  was  objected  for 
him — First,  that,  where  a  deed  between  several  parties  is 
executed  by  them,  and  a  blank  is  left  in  a  material  part, 
although  it  be  afterwards  filled  up  with  the  concurrence  of 
all  the  parties  interested,  it  is  no  longer  the  deed  of  the 
executing  parties,  but  b  altogether  a  void  instrument;  and 
that,  as  blanks  were  left  in  the  trust  deed  for  the  amoilnt 
of  the  sum  due  to  Mitb,  at  the  time  of  the  execution  by 
the  defendant,  the  deed  was  void  as  against  him,  sdthough 
the  amount  was  afterwards  inserted  with  his  consent;  and 
that  parol  evidence  of  his  assent  to  such  alteration,  after 
the  execution,  was  inadmissible;  for,  in  Butter's  Nisi  Prims, 
it  is  said  (a),  *'  If  there  be  blanks  left  in  an  obligation,  in 
places  material,  and  filled  up  aftierwards  by  the  assent  of 
parties,  yet  is  the  obligation  void,  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered:  as,  if  a  bond  were 
made  to  C  with  a  blank  left  after  for  his  christian  name, 
and  for  his  addition,  which  is  aftetwards  filled  up.**  Se- 
condly, that|  as  the  deeds  of  lease  and  release  conveyed  the 
legal  estate  to  the  plaintiff,  to  sell,  and  out  of  the  produce 
to  pay  the  debts  and  incumbrances,  they  required  an  ad 
valorem  stamp  within  the  statute  55  Geo,  3,  c.  184,  Sched. 
Part  1,  tit.  Mortgage,  by  which  ^^  any  conveyance  of  lands, 
estate,  or  property  whatsoever,  in  trust  to  be  sold,  or  other- 

m 

wise  converted  into  money,  which  should  be  intended  only 
as  a  security,  and  should  be  redeemable  before  the  sale  or 
other  disposal  thereof,  either  by  express  stipulation  or 
otherwise,  must  be  stamped  with  a  progressive  duty."* 
And,  as  the  trust  deed  was,  under  the  circumstances,  void, 
the  exception  as  to  a  conveyance  for  the  benefit  of  credi* 

(a)  7th  Edit,  by  Brid^an,  26?. 


Hudson 


Rkvbtt. 
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tors  generally  who  should  exceed  five  in  number,  could  not  1829. 
apply  to  the  deeds  of  lease  and  release,  as  they  were  not 
named  therein ;  and  although,  where  several  distinct  deeds  _  v. 
or  instruments  made  at  the  same  time,  or  for  one  and  the 
samepurpose,  shall  be  chargeable  only  with  one  stamp; 
yet»  where  the  instruments  are  to  operate  as  a  convey- 
ance, either  by  way  of  mortgage,  or  in  trust  for  sale,  an 
€id  valorem  stamp  is  necessary. 

f  The  learned  Judge  told  the  Jury,  that  the  only  question 
for  their  consideration  was,  whether  the  deeds  of  lease  apd 
release,  and  the  accompanying  deed  of  trust,  all  of  which 
were.actually  executed  by  the  defendant  on  the  28tb  Novem- 
berf\825i  were  his  deeds,  and,  if  so,  whether  either,  or  which 
of  them,  had  been  obtained  by  fraud  or  misrepresentation ; 
that  no  substantial  ground  of  olyeetion  had  been  raised  to 
the  deeds  of  lease  and  release,  which  conveyed  the  estate  to 
the  plaintiff  upon  certain  terms  declared  in  the  trust  deed ; 
that,  although  it  had  been  said  that  that  deed  was  void, 
on  account  of  the  blanks  left  for  the  insertion  of  the  sum 
due  from  the  defendant  to  MilU,  on  the  authority  of  a 
passage  in  BuUer*s  Nisi  Ptiu^^  yet  it  did  not  appear  there 
that  the  blanks  were  filled  up  in  the  presence  of  the  party; 
and  that,  if  it  were  done  in  his  absence,  and  the  instrument 
had  not  been  shewn  him  subsequently  to  the  execution, 
there  could  have  been  no  re-delivery ;  but  that,  if,  |a  such 
a  case,  there  was  that  wMch  amounted  to  a  re-deliyery,  or 
any  circumstances  to  shew  that  the  party  meant  that 
the  deed  should  be  acted  upon  in  its  altered  state,  and 
that  the  alte]ratk>n8  were  made  in  the  presence  and  with  the 
assent  of  the  party,  it  would  amount  to  a  re-delivery,  and 
the  deed  would  be  his,  as  his  subsequent  assent  to  the  alter- 
ations in  his  presence  would  be  equivalent  to  a  re-delivery; 
for,  in  Goodright  d.  Carter  v.  Sirqphan{a),  where  ^.Jeme 
covert  delivered  a  deed  during  her  husband's  life-time, 

(a)  Co\?p.201. 
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1829.  which  was  Toid,  and  re-delivered  the  deed  after  his  dealh, 
it  was  held  to  be  a  sufficient  confirmation  of  such  deed,  so 
as  to  bind  her,  without  its  being  re-^xecuted  or  re-attested ; 
as  certain  circumstances  might  of  themselves  be  equiva^ 
lent  to  a  re-deli?ery,  so  as  to  render  the  deed  operative, 
in  point  of  bw.  And  Lord  ManffieU,  after  referring  to 
Perkifu  {a)f  said,  **  The  question  is,  whether  circum- 
stances may  not  be  equivalent  to  a  delivery,  without  actual 
delivery?  Lord  Coke,  in  his  commentary  on  LitUciam, 
says  (6):  ^'  As  a  deed  may  be  delivered  to  the  party 
without  words,  so  a  deed  may  be  delivered  by  words, 
without  any  act  of  delivery/'  So,  here,  the  only  ques- 
tion was,  whether  the  facts,  as  proved  by  Browne^ 
amounted  to  a  re-delivery.  The  deed  of  trust  was  a 
valid  deed,  although  blanks  for  the  sum  due  from  the 
defendant  to  Mitts,  were  left  in  it  at  the  time  of  the  exe- 
cution ;  for  it  was  then  agreed  and  assented  to  by  the  de- 
fendant that  the  blanks  should  be  filled  up  when  the 
amount  of  the  debt  was  ascertained;  and  the  sum  was  not 
inserted  at  the  time,  because  the  defendant  himself  claimed 
a  deduction;  and  on  the  following  day,  he  having  produe* 
ed  certain  vouchers,  which  be  had  undertaken  to  do,  the 
deduction  was  allowedi  and  the  sum  was  inserted  accord- 
ingly in  his  presence,  and  with  his  assent.  The  deeds 
were  afterwards  taken  away  by  Browne,  who  acted  as  the 
attorney  for  all  parties,  for  the  purpose  of  their  being  exe- 
cuted by  others;  and  the  defendant  himself  afterwards  saw 
his  wi£[(  execute  them,  and  actually  joined  with  her  in  le- 
vying a  fine  to  enure  to  the  purposes  of  the  trust  deed. 
And,  pot  only  this,  but,  on  the  day  the  sum  was  inserted 
in  the  trust  deed,  he  wrote  to  his  tenants  desiring  them  to 
pay  tbebr  rents  to  the  plaintiff,  to  whom  he  saiil  he  had 
conveyed  his  estates  in  trust  for  certain  purposes,  thereby 
recognising  and  confirming  the  deed  of  trust,  and  treating 

(a)  Section  164.  (6)  Pai^e  36. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  G71 

it  as  a  valid  inBtrument.  The  question,  then,  is,  did  not  1B29. 
these  facts  amount  to  a  confirmation  of  the  deed  ?  The 
learned  Judge,  eventually,  intimated  it  as  his  opinion,  that, 
unless  the  Jury  dishelieved  the  evidence  adduced  for  the 
plaintiff,  there  was  abundant  ground  for  them  to  consider 
that  the  deeds  were  the  deeds  of  the  defendant,  and  that 
there  was  no  evidence  whatever  to  shew  that  either  of 
them  had  been  obtained  by  fraud  or  covin;  that,  if  they 
had  been,  it  was  incumbent  on  the  defendant  to  have  prov- 
ed it,  or  it  should  have  been  shewn  on  cross-examination  of 
the  plaintiff's  witnesses. 

The  Jury  found  that  the  deeds  were  the  deeds  of  the 
defendant,  and  that  the  execution  of  them  had  not  been 
obtained  by  any  fraud,  covin,  or  misrepresentation:  and 
they  accordingly  gave  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Wilde,  in  the  last  Term,  obtained  a  rule 
nisif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted ,  on  the  grounds — Fir  si,  that  Broume  was  improperly 
admitted  as  a  witness.  Secondly ,  that  the  deeds  of  lease 
and  release  ought  to  have  had  an  ad  valorem^  and  not  a  com- 
mon deed  stamp;  and  also  that  the  deed  of  trust  ought  to 
have  had  a  new  stamp  when  the  blanks  were  filled  up,  as  it 
had  been  completely  executed  by  Mills  and  the  defendant 
on  the  preceding  day — and.  Lastly ,  that  there  was  no  evi- 
dence of  a  re-delivery  or  re-execution  of  the  latter  deed  by 
the  defendant;  that  a  re-delivery  could  not  be  presumed; 
and  that,  although  it  might  have  been  proved,  or  inferred  by 
the  subsequent  acts  of  the  party,  yet  here,  there  was  suffi- 
cient evidence  to  rebut  that  presumption,  as  the  deed  was 
never  in  the  possession  of  the  defendant,  but  remained  in 
the  custody  of  Browne,  who  held  it  adversely  to  the  de- 
fendant's interest;  and  it  was,  at  all  events,  void,  as  it  was 
altered  materially  by  the  blanks  having  been  filled  up  after 
it  had  been  executed  by  the  defendant  and  Mills  on  the 
previous  day,  when  it  was  a  complete  and  perfect  deed. 
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18^9.  Mr.  Serjeant  Storks,  and   Mr.  Serjeant  Russell,  now 

shewed  cause. — ^Tbe  Jury  have^  in  point  of  fact,  expressly 
negatived  fraud  or  covin  in  the  execution  of  either  of  the 
deeds  in  question.  The  only  point,  then,  is,  whether,  from 
what  took  place  at  the  time  of  the  execution,  on  the  28th 
November,  coupled  with  the  subsequent  acts  of  the  parties, 
the  trust  deed  can  be  considered  as  void;  or  whether  it  is 
now  open  to  the  defendant  to  impeach  its  validity.  The 
blanks  would  have  been  filled  up  previously  to  or  at  the 
time  of  the  execution,  if  they  had  not  been  left  at  the  instance 
of  the  defendant  himself;  they  remained  for  his  benefit 
alone,  and  he  not  only  fixed  the  time  when  they  should  be 
filled  up,  but  expressed  his  assent  to  the  insertion  of  the 
sum  due  to  Mills,  which  was  established  by  the  defend- 
ant's own  vouchers;  and,  as  he  confirmed  all  the  deeds 
by  several  subsequent  acts,  it  must  be  now  assumed,  not 
only  that  the  blanks  were  filled  up  with  his  assent,  but 
according  to  the  previous  intention  and  express  under- 
standing of  the  parties:  and,  if  so,  there  was  no  material 
alteration  of  the  deed,  but  merely  a  completion  of  it.  This 
case,  therefore,  may  be  distinguished  from  those  where 
alterations  or  interlineations  were  made  after  an  execution 
of  the  instrument  by  all  the  contracting  parties,  if  the  per- 
son to  be  bound  be  not  present,  or  do  not  express  his  as- 
sent  at  the  time  of  such  alterations.  The  acts  of  the 
parties  manifestly  shew  that  the  trust  deed  was  only  in 
fieri  at  the  time  of  the  meeting  on  the  S8th  November,  and 
that  it  was  not  to  be  completed  until  the  following  day ; 
and,  if  so,  it  must  be  considered  still  to  remain  the  deed  of 
the  parties,  although  it  were  not  actually  re-delivered  or 
re-executed  by  the  defendant  after  the  blanks  were  filled 
up.  In  Coie  Littleton  it  is  said  (a) :  **  That,  as  a  deed 
may  be  delivered  to  the  party  without  words,  so  may  a  deed 
be  delivered  by  words,  without  any  act  of  delivery.*'    In 

(a)  Pasfe  36  a. 
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ThoroughgoocTs  case  (a),  where  one  party  said  to  another^  1829. 
**  Here,  I  deliver  you  this  writing,"  it  was  held  to  be  a  good 
delivery  thereof  to  take  effect  as  a  deed .  Here»  too,  until 
the  blanks  were  filled  up,  the  trust  deed  must  be  considered 
as  being  in  the  custody  o{  BrawfWf  as  an  escrow:  and,  ac- 
cording to  the  case  of  Goodrighi  v.  Straphan,  it  is  evident 
that  circumstances  alone  may  be  equivalent  to  a  re-delivery. 
Although  a  dictum  is  there  cited  from  Perkins^  that,  **  if 
a  man  in  prison  make  a  deed,  and  deliver  the  same  as  bis 
deed,  and  afterwards,  when  he  is  at  large,  deliver  again 
the  same  deed  as  his  deed,  which  he  delivered  before  as 
his  deed,  this  second  delivery  is  void;"  yet  it  must  be  as< 
sumed  that  there  the  deed  was  a  perfect  deed  at  the  time 
of  the  first  delivery:  whilst  here,  the  trust  deed  was  incom- 
plete until  certain  blanks  were  filled  up;  and,  as  the  post- 
ponement took  place  at  the  request  of  the  defendant  him- 
self, he  must  be  bound  by  the  deed,  although  there  was 
not  a  formal  re-delivery,  and  particularly,  as  he  aftierwards 
confirmed  it  by  various  solemn  acts.  With  respect  to  the 
passage  relied  on  at  the  trial,  in  Buller's  Nisi  Prius,  thati 
if  blanks  be  left  in  an  obligation  in  places  material,  and 
filled  up  afterwards  by  assent  of  parties,  yet  is  the  obliga- 
tion void^  for  it  is  not  the  same  contract  that  was  sealed 
and  delivered  i-^-Pigofs  case  {b)yis  relied  on  as  an  authori- 
ty in  support  of  that  position ;  but,  on  referring  to  Rollers 
Abridgment^  it  is  there  said :  ''  That,  if  a  deed  be  altered 
in  a  point  material  by  the  plaintiffhimself,  or  by  a  stranger, 
without  t/ie  privity  of  the  obligee ^  be  it  by  interlineation, 
addition,  rasure,  or  by  drawing  of  a  pen  through  the 
midst  of  any  word,  the  deed  by  this  becomes  void,  for 
it  is  not  now  the  same  deed ;  as,  if  an  obligation  be  made 
to  a  Sheriff  to  appear,  &c.,  and  in  the  obligation  the  name 
of  the  SheriftMs  omitted,  and,  after  the  delivery  of  it,  his 
name  is  interlined,  either  by  the  obligee,  or  a  stranger  with^ 

(n)  9  Rep.  137  l». 
(6)  2  Rollers  Abr.  29,  pi.  2,  3,  tit.  "  Fnits;*  Interliner  (U). 
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1829.  oui  Ms priviifff  yet  the  deed  is  void  by  it;  but,  if  the  deed 
be  interlined  in  a  thing  not  material,  by  a  stranger,  with* 
out  the  assent  of  the  obligee,  this  shall  not  make  the  obli^ 
gation  void."  And  Pigofs  case  (a)  is  referred  to  bj 
RoUe  as  establishing  the  points  there  laid  down.  In  that 
case,  however,  the  alteration  was  made  subsequently  to 
the  compleHon  of  the  bond,  and  after  it  was  delivered  by 
the  party  as  his  act  and  deed.  Besides,  the  alteration  was 
not  in  the  contemplation  of  the  parties  at  the  time  of  the 
delivery,  and  the  words  in  the  condition  were  inserted 
without  the  sanction  or  privity  of  the  Sheriff;  and  the 
ground  on  which  that  case  was  decided,  was,  that  the  in- 
terlineation was  made  by  a  stranger,  without  the  assent  or 
privity  of  the  obligee ;  and  as  the  addition  was  not  ma- 
terial, the  Court  held  that  it  did  not  render  the  bond 
void.  The  instance,  therefore,  put  by  Mr.  Justice  JBti2ferj 
that  a  bond  made  to  C,  with  .a  blank  left  for  his  chria- 
tian  name,  and  for  his  addition,  which  is  afterwards  filled 
up,  is  void>  is  not  supported  by  Pigots  case,  where  the 
bond  was  altered  by  a  stranger,  and  without  the  privity  of 
the  obligee ;  whilst  here,  the  blanks  were  left  in  the  deed 
at  the  time  of  its  execution,  with  the  assent  of  all  the  par- 
ties, and  at  the  instance  of  the  defendant  htmseU;  and  the 

• 

deed  was  afterwards  completed  in  conformity  thereto.  In 
Markiam  v«  Gonastan(fi)f  where  ^4,  at  thexequest  of  JB., 
was  bound  in  a  statute  with  B.  to  C  as  his  surety,  and  up* 
on  this  B.  caused  Z>«,  his  servant,  to  make  a  counter-bond, 
in  which  he  and  E.  were  bound  to  A*,  to  save  him  haroh^ 
less  firom  the  said  statute,  and  B.  commanded  his  servant 
to  leave  out  of  the  condition  of  it  the  christian  name  of 
C,  the  place  of  his  residence,  the  county,  and  his  addition, 
and  the  servant  did  it  accordingly,  and  afterwards  iS.  seal* 
ed  and  delivered  the  counter-bond  as  his  deed,  to  the  use  of 
A» ;  and  afterwards  the  servant,  by  the  command  off.,  and 
with  the  assent  of  £.,  inserted,  in  the  spaces  or  blanks,  the 

(fl)  11  Rep.  27.  (h)  Cro.  EHz.  626. 


RRVETt. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  675 

christian  natne  of  C,  the  place  of  hia  residence,  and  conn-         1839. 

ty,  and  his  addition ;  and  afterwards  B.  sealed  and  deliver-       tr"""""*^ 

ed  the  obligation:  it  was  held  to  be  a  void  obligation  v. 

against  £.|  by  the  addition  in  the  spaces,  although  it  was 

done  by  the  assent  of  E. ;  yet,  that  was  an  action  on  tha* 

case  brought  by  C  against  /).,  in  the  nature  of  deceit,  for 

destroying  the  effect  of  the  bond.    And  Mr.  Justice  Pop¥ 

Mam  there  said,  that,  ''  if  it  had  been  appointed  by  the 

obfigor  before  the  sealing  and  delivery  thereof, 'that  v  it* 

should  be  afterwards  filled  up,  it  might  then,  perad venture^ 

have  been  good  enoUgh,  and  should  not  have  made  die 

deed  to  be  void ;  but  that,  being  after,  it  avoided  the  flted/' 

That  case  is  also  reported  in  Moore  (a),  where  it  ii>sldd 

that  alfterwards  the  plaintiff  bfought  a  ricfw  action  on  the 

bond,  against  the  obligor,  who  pleaded  the  special  matter^ 

and  concluded,  that,  therefore  it  was  not  his  deed;  to  which 

the  plaintiff  replied,  that  the  blanks  were  filled  up  with 

the  assent  of  ^.,  and  B.  the  obligor;  to  which  the  lattet 

demurred:  and  that  it  was  adjudged  for  the  plaintiffl 

That  decision  is  recognised  in  Zouoh  t.  day  {ti),  Where 

in  debt  upon  an  obligation,  A.  and  B»  delivered  the  bond 

to  C,  and,  after,  by  the  consent  of  the  partiesi  the  name 

and  addition  of  2>.  was  interlined,  and  he  also  sealed  the 

obligation  and  delivered  it     And,  if  the  obligation,  by 

this  alteration,  was  made  void  against  A.  and  B»  or  not, 

was  the  question.    But  Lord  Chief  Justice  HalOf  and  the 

whole  Court,  adjudged,  that  it  was  not;  and  that  it  was  the 

obligation  of  all  three,  and  so  was  Moore's  Rep,  pi.  73S^ 

although  3  Cro.  6S6,  was  before  adjudged  to  the  contrary. 

But,  as  the  case  is  in  S  Cro.,  the  obligation  wte  altered 

only  by  consent  of  the  obligors,  in  the  absence  of  the  obligeis 

and  without  his  notice,  though  to  his  use.   But  here,  it  is 

by  consent  qfattpariies. — ^So,  in  this  case,  the  blanks  were 

left  by  the  consent  of  all  the  parties  present  at  the  time  of 

■ 

(«)  Page  547.  {h)  2  Lev.  36;  S.  C,  1  Vent.  185. 
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192».        the  oxecutioa  of  the  deed ;  and^  as  it  was  afkerwards  fitted 
"^^^^       up  m  the  presence  of  the  defendant,  and  with  his  assent,  he 
«.  must  be  bound  by  it.  In  Pagei  v.  Ptiget  (a),  a  deed  of  revo* 

cadon^  and  a  new  settlement  made  by  that  deed,  though 
after  the  sealing  and  execution  thereof  Uauis  were  JUled 
Hp,  and  not  read  again  to  the  party,  nor  r&^ealed  and 
esoecuied,  was  yet  held  ,to  be  a  good  deed.  In  Hail 
y.  CbanfUe99  {fi)f^  ^SXex  C*,  D.,  and  JS.,  had  executed  a 
lease,  and,  previously  to  execution  by  A.  or  £.,  the  lease 
was  altei^d.with  the  consent  and  privity  of  C  only,  by  an 
erasure,  wbicb  excluded  a  certain  pcn'tion  of  land  inserted 
by  mistake,  but  in  which  i>.  and  E.  had  no  interest,  and 
A4  and  B.  then  executed  the  lease;  it  was  held,  that  it  was 
a-yaiid  deed,  notwithstanding  the  alteration;  and  in  Doe 
d*\  Lewis  -v.  Bingham  (c)i  where,  by  deed,  a  mortgagee 
conveyed  to  the  mortgagor  the  legal  estate,  upon  being 
paid  the  mortgage-money,  and  the  latter  re^conveyed  it  to 
trusifiees  for  the  purpose  of  securing  an  annuity;  and,  at 
the  time  of  the  execution  by  the  mortgagee,  there  were 
several  blanks  left  in  the  deed,  for  the  sums  to  be  re- 
eetved  by  .the  mortgagor  from  the  grantees  of  the  annuity, 
Mid  were  all  filled  up  at  the  time  of  the  execution  of  the 
deed  by  the  mortgagor;  but  several  interlineations  were 
made  in  that  part  of  the  deed,  after  the  execution  by  the 
mortgagee:  it  was  held,  that  the  deed  was  not  there- 
fove  void,  but  operated  as  a  good  conveyance  of  the  estate 
from  the  mortgagor  to  the  trustees,  for  the  payment  of 
the  annuity*  And  Mr.  Justice  Bayley  said  (cQ :  *'  The 
whole  deed  may  be  considered  as  one  entire  transaction, 
operatuig,:'aa  to  the  different  parties  to  it,  from  the  time  of 
the  execution  by  each,  but  not  perfect  till  the  execution 
by  ^all  the  conveying  parties*     I  am  of  opinion,  that  any 


(o)  2  Chan.  Rep.  410;   5.  C.         (c)  4  Barn.  &  Aid.  672. 
Vin.  Abr.  tit.  "  FaitSy''  U.  {d)  Id.  676. 

(6)4  Bing.  123. 
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alteration  made  in  the  progress  of  such  a  transaction  still  1829. 
leaves  the  deed  valid  as  to  the  parties  previously  executing  huomh 
it,  provided  such  alteration  has  not  affected  the  situation  in 
which  they  stood."  Here,  the  deed  was  not  perfect  till  the 
Uanks  were  filled  up,  and  when  that  was  done,  the  defend- 
ant was  placed  in  a  better  situation,  as  the  debt  alleged  to  be 
due  from  him  to  Mills  was  reduced  by  his  own  shewing, 
and  inserted  by  his  assent  and  in  his  presence,  according 
to  the  original  intent  of  all  parties,  expressed  on  the  pre* 
vious  day,  when  the  deeds  were  executed.  In  Texira  v. 
£raiM(a),  where  the  defendant  wanting  to  borrow  a  certain 
sum,  or  so  much  of  it  as  his  credit  should  be  able  to  raise, 
executed  a  bond  with  blanks  for  the  name  and  sum,  and 
sent  an  agent  to  raise  money  on  the  bond:  the  plain- 
tiff  lent  half  the  sum  required  upon  it,  and  the  agent  ac- 
cordingly filled  up  the  blanks  with  that  sum  and  the  plain* 
tiffs  name,  and  delivered  the  bond  to  him;  on  non  est 
fackum  pleaded,  Lord  Mansfield  held  it  to  be  a  good  deed. 
In  Malson  v.  Booth  (6),  it  was  held,  that  the  addition  of 
an  obligor  to  a  bail-bond  after  the  bond  had  been  execut- 
ed by  several  others,  but  before  the  Sheriff  had  accepted 
it,  such  addition  being  made  with  the  assent  of  the  Sheriff 
and  the  prior  obUgors,  it  did  not  vacate  the  bond  or  make 
a  new  stamp  necessary;  and  Mr.  Justice  Bayley  said  (c); 
**  The  bond  was  never  out  of  the  hands  of  the  obligor;  it 
remained  with  his  agent,  and  never  passed  to  the  obligee. 
All  was  in  fieriy  and  the  bond  was  in  the  nature  of  an 
escrow  only.  The  addition  of  the  name  was  made  with 
the  concurrence  of  the  agent  of  the  obligors,  at  a  time  when 
the  bond  could  be  considered  no  otherwise  than  as  in  the 
nature  of  an  escrow;  and,  being  made  with  the  concurrence 
of  the  agent  of  the  obligors,  it  is  the  same  as  if  it  had  been 
with  their  concurrence ;  which  brings  the  case  within  the 


(rt)  I  Anst.  229,  u.  {h)  6  Mau.  &  Sclw.  223.  (r )  Id.  226. 
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authority  of  Zoueh  v.  Clay''    So,  here*  the  deed  wa4  in 
the  nature  of  an^^iTotr,  until  the  amount  of  the  sum  to  be 
paid  by  the  defendant  to  MiU$  had  been  ascertained  and 
insertedi  and  the  instrument  was  not  complete  until  then  i 
and  as  Browne  acted  as  the  agent  of  all  parties,  he  wiv^  au- 
thorized to  fill  up  the  blanks ;  and,  when  that  was  done,  the 
deed  was  to  be  delivered  over  to  the  party  entitled  to  it^  and 
a  de^d  may  be  delivered  as  an  ewirroio,  without  the  predse 
form  of  words,  or  mode  of  df^very,.;^  fs  laid  dowi^ifi  Sk^ 
pard's  Touchstone  (a).    Here,  therefore,  the  trust  deedia 
good,  as  against  the  defendant,  without  any  actual  f^i^j^ 
cutkm  or  re-delivery  s  for,  his  assent  to  the  insertion  of  the 
sum  was  tantamount  to  a  re-delivery,  or,  at  all  events,  as 
he  afterwards  confirmed  the  deed,  he  must  now  be  bound 
by  it;  for,  in  Coke  v*  BrummeU  (6),  where  A.^  as  surety 
for  if.,  executed  a  joint  bond  and  warrant  of  attorney  to 
secure  an  annuity  to  C;  and,  after  the  execution  by  A. 
and  i?*,  it  was  discovered  tliat  part  of  A's  christian  siaaie 
had  been  omitted  in  the  body  of  those  instrumentB,  and  he 
re-executed  them  after  such  name  had  been  inserted,  with- 
out the  knowledge  of  B.:  in  an  action  brought  against 
A*^  in  the  Court  of  King's  Bench^  on  the  bond,  he  plead^ 
ed  a  judgment  recovered  against  him  and  B. :  this  Court 
afterwards  refused  to  set  aside  a  joint  judgment  entered 
up  oD  the  warrant  of  attorney,  oti  the  application  o{  A.^  as 
that  instrument  was  not  defeated  by  the  insertion  of  his 
christian  name,  and  as  he  had  recognized  the  validi^  of  the 
judgment  in  the  action  brought  against  him  on  the  boiML 
And  Lord  Chief  Justice  Gibbe  said  (c):  ''In  an  actiofli 
on  the  bond  brought  against  A*  (the  surety)  in  the  Court 
of  King's  Bench,  he  pleaded  a  judgment  recovered  against 
himself  and  his  principal,  thereby  not  only  recognizing  the 
validity  of  the  judgment,  but,  by  making  use  of  it,  defeat* 
ing  that  action;  and  after  that  he  makes  this  application, 

(a)  PBge  58,  59.  (6)  2  B.  Moore,  496.  {c)  Id,  499. 
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whereby  he  seeke  to  set  it  aside;  this  the  Court  lire  of        1829. 
opinion  they  cannot  Ao—firstf  because  the  nature  of  the       hudsow 
securities  was  not  defeated  by  the  insertion  of  part  of  the  »• 

Rbvett* 

christian  namCi  to  which  alteration  the  surety  himself  was 
a  party — and  secandly,  because  he  afterwards  recognized 
the  judgment  as  being  legally  entered  up,  and  availed 
himself  of  it  in  the  action  brought  against  him  in  the  Court 
of  King's  Bench/'  But  it  is  clear  that  a  re-*execution  or 
re-delivery  is  not  necessary  where  the  first  delivery  re- 
quires confirmation;  and,  if  there  be  an  imperfect  delivery 
at  first,  or  something  further  is  necessary  to  be  done,  a  se- 
cond delivery  or  confirmation  will  supply  the  defect,  and 
the  Court  will  not  hold  the  first  to  be  complete  so  as  to 
defeat  the  second*  In  Perking  (a)  it  is  said:  "  It  is  to  be 
known  that  a  deed  cannot  have  and  take  effect  at  every 
delivery  as  a  deed;  for,  if  the  first  delivery  take  effect,  the 
second  delivery  is  void.*'  That,  however,  must  apply  to  a 
case  where  the  deed  was  complete  at  the  time  of  the  first  de- 
livery :  but,  if  it  be  not,  a  second  delivery,  on  its  completion, 
may  be  considered  as  a  confirmation  of  the  first.  In  Butler 
and  Baker's  case  (A),  Lord  Coke  refers  to  that  ofJenings 
V.  Bragge  {e),  where  a  special  verdict  found  that  a  dis- 
seisee made  an  indenture  purporting  to  be  a  lease  for 
years,  and  delivered  it  to  a  stranger  ofi^  the  land,  as  an 
eserofOf  and  commanded  him  to  enter  on  the  land,  and  to 
deliver  it  on  the  land,  as  his  deed,  to  the  lessee,  which 
he  did  accordingly;  and  it  was  adjudged  that  itwasal 
good  lease.  In  that  case  too  it  was  resolved,  that,  to* 
some  intent,  the  second  delivery  has  relation  to  the  first 
delivery,  and  to  some  not,  and  yet,  in  truth,  the  second  de** 
livery  hath  all  its  force  by  the  first  delivery;  and  the  se- 
cond is  but  an  execution  and  consummation  of  the  first; 
and,  therefore,  in  case  of  necessity,  &c*,  ui  res  tnagis  «a- 
leat  quampereaif  it  shall  have  relati<m,  by  fiction,  to  be  his 

(a)  Page  154.  (6)  3  Rep.  36,  b.  (c)  Trin.  37  EHz. 
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1829.         deed  ab  initio^  by  force  of  the  first  delivery."    And,  as 
"  Lord  Mansfield  said^  in  Goodrighi  v.  Straphath  deliyery 

Hudson 

V.  is  an  act  in  pqis  only,  and  a  deed  is  not  to  be  re-exe- 

cuted or  re-attestedy  but  a  second  delivery  is  good  and 
efiectuali  and  circumstances  alone  may  be  equivalent 
to  such  re-delivery;  and  here,  a  re-delivery  must  be  in- 
ferred, as  the  defendant  not  only  assented  to  the  insertion 
of  the  sum  in  the  blanks  left  in  the  deed  for  that  purpose^ 
but  afterwards  recognized  it  by  various  acts,  viz,  by  being 
present  when  the  deeds  were  executed  by  his  wife,  and 
also  by  joining  her  in  a  fine  to  enure  to  the  uses  of  the 
trust  deed.  When,  therefore,  the  sum  due  from  the  defend- 
ant to  MiUs  was  ascertained  and  inserted  in  that  deed, 
the  instrument  was  completed  according  to  the  original 
intention  of  the  parties;  and  the  previous  execution,  which 
was  conditional  only,  was  then  made  absolute. 

With  respect  to  the  objection  as  to  the  stamp,  the 
case  of  Coates  v.  Perry  (a)  is  decisive  to  shew  that  a 
common  deed  stamp  was  sufficient.  There,  parties  by 
deed  conveyed  all  their  effects  to  trustees,  in  trust  to 
sell,  and,  with  the  proceeds  to  be  derived  from  the  sale, 
to  discharge— first,  debts  due  to  the  trustees,  then  debts  to 
other  creditors;  with  a  resulting  trust,  as  to  the  residue, 
to  the  parties  conveying;  and  it  was  held,  that  auch  deed  did 
not  require  an  ad  valorem  stamp,  as  upon  a  conveyance  or 
mortgage,  under  the  statute  55  Geo.  3,  c.  184,  as  the 
clause  as  to  a  conveyance  operated  only  as  to  actual  sales 
between  the  vendor  and  purchaser;  and  that  it  fell  within 
the  exception  as  to  a  mortgage,  where  a  conveyance  is  made 
for  the  benefit  of  creditors  generally. 

Lastly.  Browne  was  properly  admitted  as  a  witness,  as  he 
had  no  interest  to  support  the  deeds,  nor  could  the  present 
verdict  be  used  in  evidence  either  for  or  against  him ;  and  a 
mere  equitable  interest  as  a  trustee  did  not  render  him  in- 

(/O  6  B.  Moore,  188;  S.  C.  3  Brod.  &  Bing.  48. 
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competent  to  prove  the  circumstances  under  which  the  deeds         1 829. 
in  question  were  prepared  and  executed  by  the  parties.  hud*ow 


Mr.  Serjeant  Wilde,  in  support  of  his  rule. — Although 
it  may  be  said  that  this  is  an  issue  directed  for  the  pur- 
pose of  satisfying  the  conscience  of  the  Courts  still  it  must 
be  regulated  by  legal  principles^  and  decided  according  to 
the  established  rules  of  evidence.  The  learned  Judge 
ought  not  to  have  left  it  in  terms  to  the  Jury,  whether 
there  were  any  circumstances  from  which  a  re-delivery  or 
re^execution  of  the  trust-deed  by  the  defendant  might 
have  been  inferred.  The  case  of  Doe  d.  Carter  v.  Sira^ 
phan  is  inapplicable^  as,  there,  the  deed  delivered  by  the 
^ife  during  her  coverture  was  absolutely  void;  but,  here, 
the  trust  deed  was  perfect  on  the  day  it  was  first  execut-> 
ed  by  Mills  and  the  defendant,  in  the  presence  of  the 
attteting  witness,  who  did  not  attend  on  the  following 
day,  when  the  blanks  were  filled  up  by  Browne.  The  si- 
tuation of  the  defendant  must  be  looked  at.  He  was  con- 
fined in  the  King's  Bench  Prison,  at  the  instance  of  the 
plaintiff  and  MiUs.  By  the  deeds,  all  the  defendant's 
property  was  conveyed  from  him,  and  there  was  no  attorney 
or  professional  adviser  present  to  act  on  his  behalf.  These 
ftcts  afibrd  strong  evidence  of  fraud,  and,  as  it  must  be  sup- 
posed that  the  defendant  was  most  anxious  to  obtain  his 
liberty,  the  circumstances  under  which  the  deeds  were 
obtained  are,  at  all  events,  pregnant  with  suspicion.  All 
the  parties  to  the  deeds  were  adverse  to  the  defendant's 
interest,  and  all  his  estates  were  conveyed  to  the  plaintiff 
in  trust,  to  satisfy  the  enormous  demands  of  Mills  and  the 
other  creditors.  Blanks  were  left  in  the  deed  of  trust 
foT/the  insertion  of  a  debt,  said  to  amount  to  16,000/., 
but.  which  was  to  b^  ascertained  thereafter.  If  the  attest-* 
ing  witness  had  died,  and  the  sum  had  been  inserted 
afterwards,  that  fact  could  not  have  been  ascertained.  If, 
therefore,  a  re-execution  or  re-delivery  can  be  presumed. 
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1829.         after  so  material  an  alteration  in  the  deed  of  trust,  it 
Hudson       would  be  productive  of  the  most  dangerous  conaequences, 
^'  particularly^  as  such  a  circumstance  could  only  be  prov- 

ed by  parol.     In  case   of  the  death  of  the  defendant, 
which  might  have  happened  immediately  after  the  deed 
was  executed^  and  before  the  interlineations  could  be 
made,  his  estate  would  have  passed  to  the  plaintiff  for  the 
purpose  of  fulfilling  the  trusts  mentioned  in  the  deed;  and 
Mills  had  then  a  lien  on  the  property,  to  the  extent  of  the 
debt  actually  due  to  him,  the  amount  of  which  alone  re* 
mained  to  be  ascertained.     As,  therefore,  the  deed  was 
signed,  sealed,  and  delivered  by  the  defendant  on  the  S8th 
November^  and  was  perfect  in  as  far  as  it  conveyed  the 
defendant's  estate  in  trust  for  his  creditors,  the  subse- 
quent re-execution  or  re-deUvery  could  have  no  effeet, 
and  the  deed  was  void  by  the  interlineation  or  insertion  of 
the  sum  in  question.     Lord  Mansfield^  in  Goodrighi  v. 
Strapharif  referred  to  PerMns,  which  he  observed  was  a 
very  good  authority  in  point  of  law,  and  who  said,  that,  if 
the  first  delivery  of  a  deed  take  effect,  the  second  delivery  is 
void.     Although  it  has  been  urged  that  the  deed  might 
operate  as  an  escrow  until  the  blanks  were  filled  up,  as  it 
might  be  considered  in  Jieri,  according  to  what  fell  from 
Mr.  Justice  Bayley,  in  Maison  v.  Booths  yet,  that  caae 
cannot  apply,  as  the  mere  addition  of  a  co-obligor  to  a  bail- 
bond  did  not  vacate  it    The  bail,  as  sureties,  were  jointly 
and  severally  bound,  and  each  became  responsible  when 
he  executed  the  bond;  but,  here,  the  deed  was  complete  in 
all  its  parts  when  it  was  executed,  with  the  exception  of 
introducing  a  certain  sum  to  be  ascertained  thereafter. 
But  the  deed  in  question  was  not  in  the  nature  of  an 
escrow f  nor  was  it  in  Browne* s  custody  as  such.  In  Oruise^s 
Digest  (a)  it  is  said :  **  That,  in  the  delivery  of  a  deed  as  an 
escrow^  two  things  must  be  attended  to-^rsif  that  the 

(a)  3d  Edit.  Vol.  4.  p.  32. 
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form  of  the  words  used  in  the  delivery  be  apt  and  proper,  l^^* 
and  that  this  mode  of  delivery  ought  to  be  taken  notice  of  humom 
in  the  attestation;  and  secondly ,  that  the  delivery  be  to  a 
stranger;  and  Sheppards  Touchstone  {a)  is  referred  to, 
where  the  same  doctrine  is  laid  down.  In  Comyns*s  JDt- 
gesi  {b\  it  is  said :  that  delivery  is  essential  to  a  deed ; 
for  it  is  not  a  deed  without  delivery,  though  it  be  sealed. 
And  that,  if  a  man  deliver  a  writing  to  A,y  to  the  use  of 
jB.,  it  is  not  a  delivery  to  B.  if  it  was  not  delivered  as  his 
deed.  Here,  however,  the  deeds  were  always  in  the  pos- 
session of  Browne^  who  was  the  agent  of  the  plaintiff  as 
trustee,  and  of  the  other  creditors  of  the  defendant;  and, 
therefore,  he  cannot  be  deemed  a  stranger,  and  the 
deed  must  be  considered  as  absolute  and  binding  on  the 
defendant  from  the  moment  of  its  execution  by  him.  If 
he  had  then  assented  to  the  amount  of  the  debt  claimed 
by  MiUSi  no  subsequent  re-delivery  or  re-execution  could 
have  been  required ;  and,  although  blanks  were  left  for  the 
insertion  of  the  sum  due  to  MiUsf  he  acquired  an  interest 
under  the  deed  at  the  time  of  its  execution.  But,  if  a  re- 
execution  were  to  operate,  when  was  it  to  take  effect?  from 
the  first,  or  the  second  day?  Presumptions  can  only  be 
raised  in  the  absence  of  express  evidence;  and  here,  no 
re*execution  or  re-delivery  was  or  could  in  fact  be  proved, 
nor  was  there  any  circumstance  from  which  a  re-delivery 
could  be  inferred.  Even  if  there  were  a  re-execution  or 
re-delivery,  the  deed  ought  to  have  had  a  new  stamp,  as 
the  insertions  made  in  it  rendered  the  former  deed  al- 
together void.  It  is  an  undisputed  principle,  that  an 
alteration  of  a  deed  in  any  material  part,  either  by  addi- 
tion, interlineation,  or  erasure,  will  vitiate  or  avoid  the 
deed,  even  though  a  blank  might  be  fitted  up  by  the  as- 
sent of  the  parties  after  it  has  been  executed,  on  the 
ground,  that  it  is  northe  same  contract  wUch  the  parties 

(fl)  68.  (h)  Tit.  "  FiUts/'  A.  3, 4. 
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1829.        sealed  and  delivered.    The  only  question,  then,  is,  whe- 
"     "  ther  the  filling  up  the  blanks  in  the  trust  deed  did  not  so 

Hudson  ^     '^ 

V.  far  vary  it  as  to  render  it  altogether  void  as  against  the 

defendant,  who  was  sought  to  be  bound  by  it.  By  the  intro- 
duction of  the  sum  d4k  from  him  to  Mills,  not  only  the  con- 
tract but  the  rights  of  all  the  parties  were  materially  altered. 
The  case  of  Doe  d.  Letois  v.  Bingham,  is  distinguishable ; 
as,  there,  the  interest  of  the  mortgagee  was  not  affected  by 
the  alterations,  and  they  were  perfectly  immaterial  as  to 
him.  There,  too,  the  deed  was  only  in  progress;  whilst, 
here,  it  was  perfect  at  the  time  of  its  first  execution ;  and 
the  defendant,  on  non  est  factum,  might  shew  that  it  was 
not  the  same  deed,  either  in  terms  or  in  effect,  as  when  he 
executed  it*  There  can  be  no  doubt  but  the  deed  had  its 
legal  operation  with  respect  to  the  plaintiff  as  trustee,  and 
all  the  other  creditors  of  the  defendant,  with  the  exception 
of  Mills,  from  the  moment  of  its  execution;  and  no  assent 
was  shewn  by  either  of  them,  that  the  blanks  should  be 
filled  up  by  the  insertion  of  the  sum  in  question.  It  is  an 
established  principle,  that,  where  several  deeds  are  to  enure 
for  one  purpose,  the  whole  must  be  taken  as  one  entire 
transaction,  and  to  operate  as  one  assurance ;  for,  in  Cram-- 
voeVs  case  (a),  it  was  decided,  that,  if  there  be  a  bargain 
and  sale,  and  recovery  and  fine,  although  they  be  made,  suf- 
fered, and  levied,  at  several  times,  yet  all  of  them,  by  the 
agreement  and  assent  of  the  parties,  make  but  one  and 
the  same  assurance,  according  to  one  and  the  same  original 
bargain  and  contract;  and  here,  the  deed  of  trust  was  exe- 
cuted for  the  purpose  of  corroborating  the  conveyance  to 
the  plaintiff  by  lease  and  release;  and  the  trust  deed  was 
to  be  executed  immediately  after  the  execution  of  those 
deeds.  If,  therefore,  die  one  be  void,  the  others  must  fall 
also.  With  respect  to  the  case  of  Coke  v.  Brummell,  the 
application  was  made  to  the  equitable  jurisdiction  of  the 

(a)  2  Rep.  75. 
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Court»  and  the  warrant  of  attorney,  which  was  at  least  an  1829. 
instrument  ofan  equivocal  nature,  had  been  in  part  acted 
upon  before  the  application  was  made.  In  Paget  v.  Pa- 
get^ it  does  not  appear  what  was  the  nature  of  the  blanks, 
nor  can  any  legal  principle  be  deduced  from  that  case. 
Here,  however,  the  question  is,  whether  the  legal  interest 
of  all  the  parties  remained  the  same,  for  if  there  be  any  ma- 
terial alteration  in  a  particular  part  of  the  contract,  the 
deeds  are  rendered  nugatory  and  void.  Before  the  amount 
of  the  sum  due  to  MiUs  was  inserted,  the  defendant's  pro- 
perty was  conveyed  to  the  plaintiff,  in  trust,  for  the  pay- 
ment of  the  defendant's  creditors  generally ;  and  the  amount 
of  their  respective  claims  might  have  been  disputed.  But 
by  the  insertion  of  a  certain  sum  in  the  trust  deed  as  being 
due  to  Mills,  the  defendant  was  bound  to  pay  it  whether 
it  were  due  or  not,  and  by  which  the  rights  or  interests  of 
the  other  creditors  might,  at  all  events,  be  prejudiced. 
The  deeds  of  lease  and  release  conveyed  the  legal  estate, 
with  an  absolute  power  of  sale.  They  must,  therefore, 
he  considered  in  the  nature  of  a  mortgage  security,  or 
a  conveyance;  in  either  of  which  cases  they  should  have 
been  stamped  with  an  ad  valorem  stamp:  and,  as  the  deed 
of  trust  is  void,  it  must  be  considered  as  if  it  had  never 
existed,  and,  consequently,  the  deeds  of  lease  and  release 
do  not  fall  within  the  exception  in  the  55  Geo,  3,  c.  184,  as 
a  conveyance  made  for  the  benefit  of  creditors  generally, 
or  of  certain  specified  creditors  who  shall  accept  the  provi- 
sion made  for  the  payment  of  their  debts,  in  full  satisfac- 
tion thereof;  or  who  shall  exceed  five  in  number. 

At  all  events,  Brmme  was  not  a  competent  witness,  ei- 
ther to  prove  the  circumstances  under  which  the  trust  deed 
was  executed,  or  the  blanks  filled  up;  and  as  he  was  the 
only  party  present,  with  the  exception  of  MiU$  and  the  de- 
fendant, he  ought  not  to  have  been  allowed  to  explain}  by 
parol,  the  nature  of  that  transaction ;  particularly  as  he 
bad  an  interest  in  supporting  the  deeds,  as  he  was  not  on- 
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1829.  ly  to  be  paid  the  expenses  for  preparing  them,  but  had 
acted  under  the  deed  of  trust,  to  which  he  himself  was 
a  party,  and  under  which  he  rested  his  defence  in  an 
action  of  trespass  commenced  against  him  by  the  pre* 
sent  defendant,  for  entering  on  part  of  the  property  which 
was  the  subject  matter  of  that  deed. 

Lord  Chief  Justice  Best. — This  was  an  issue  directed 
by  the  Court,  for  the  purpose  of  ascertaining,  whether 
certain  deeds  were  the  deeds  of  the  defendant,  and,  if  so, 
whether  they  had  been  properly  executed,  or  were  obtain- 
ed by  fraud  or  covin.  The  Jury  have  found  that  all  the 
deeds  were  properly  executed,  and  they  have  negatived 
fraud.  An  application  has  been  since  made  to  us  to  grant  a 
new  trial,  on  several  grounds.  Firsif  that  the  testimony  of 
a  witness  {Browne)  was  admitted,  which  ought  not  to  have 
been  received.  Secondly,  that  the  deeds  of  lease  and  re* 
lease  should  have  had  an  ad  valorem  stamp,  as  they  were  in 
the  nature  of  a  mortgage  security,  or  a  conveyance  for  sale — 
so  it  would  be,  perhaps,  if  we  looked  at  those  deeds  only ;  but 
the  object  of  all  the  deeds  was,  to  convey  the  defendant's 
property  to  be  sold  for  the  benefit  of  his  creditors.  And 
Lastltfi  that  the  trust  deed  was  a  completely  executed 
deed  at  the  time  the  witness  attested  its  execution  in  the 
King^s  Bench  Prison;  and  that  the  learned  Judge  ought 
not  to  have  left  it  to  the  Jury  to  presume  another  execu- 
tion or  re-delivery;  that,  if  it  were  a  perfectly  executed 
deed,  the  filling  up  the  blanks  subsequently  to  its  execution, 
though  with  the  assent  of  all  the  parties,  rendered  the  deed  a 
nullity ;  and  that,  if  the  trust  deed  be  void,  the  two  previous 
deeds  are  useless,  and  may  be  considered  as  gone,  because 
they  refer  to  the  latter,  and  cannot  stand  as  a  complete 
conveyance  of  the  defendant's  property,  without  it.  I  am 
disposed  to  agree  with  my  brother  Wilder  though  it  is 
not  necessary  to  decide  that  point,  that,  if  the  trust  deed 
is  void,  the  other  deeds  must  &&•  But  I  am  of  opinion,  diat 
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all  the  deeds  may  stand :  and  that  will  dispose  of  the  objec-         1829. 
tion  raised  to  the  stamp;  because,  it  is  admitted,  that,  if      "    ' 
the  trust  deed  is  to  be  incorporated,  so  as  to  form  part  of       _  v. 
one  and  the  same  assurance,  it  shews  that  it  was  the  intent 
of  the  parties  to  convey  for  the  benefit  of  more  than  five 
creditors;  and,  if  so,  it  comes  within  the  exception  of  the 
stamp  act.   As  to  the  admissibility  of  the  witness  Browne^ 
I  do  not  think  it  necessary  to  decide  that  he  could  not,  in 
a  Court  of  law,  be  considered  as  a  competent  witness,  when 
the  learned  Judge  (Mr.  Justice  Holroyd),  for  whose  opin- 
ion I  entertain  the  highest  respect,  thought  it  right  to  re- 
ceive him.     But,  supposing  he  was  not,  ought  we  in  this 
case,  who  directed  the  issue  for  the  purpose  of  ascer- 
taining facts  to  satisfy  our  minds,  when  we  see  that  jus- 
tice has  been  done,  whether  that  witness  spoke  the  truth 
or  not,  ought  we  to  send  this  cause  down  again?  It  is  not 
like  the  trial  of  a  suit,  where  a  party  has  a  right,  if  a  per- 
son deposes  to  facts  that  are  material,  and  he  turns  out 
not  to  be  a  competent  witness,  to  call  on  the  Court  and  say 
that  he  is  entitled  to  have  that  verdict  set  aside,  as  it  was 
founded  on  evidence  which  ought  not  to  have  been  receiv- 
ed.   But  that  is  not  our  situation  with  respect  to  this  cause, 
because  it  is  the  creature  of  our  discretion,  and  we  are 
therefore  now  to  decide,  whether,  under  all  the  circumstan- 
ces, it  would  be  fit  to  send  it  down  again.     Now,  when 
one  recollects  that  the  witness  Chapman  proved  all  that 
was  necessary  to  be  proved  to  sustain  this  verdict;  and 
that  his  testimony  is  uncontradicted,  (I  allude  to  the  con- 
versation be  spoke  of  with  the  defendant,  when  he  acknow- 
ledged that  he  had  executed  the  deeds,  and  that  the  sum 
due  to  MiUs  was  engrafted  into  the  deed  of  trust);  and 
when  we  find  that  the  defendant,  after  this,  wrote  let- 
ters to  the  difierent  tenants,  and,  in  those  letters,  acknow- 
ledged the  execution  of  the  deeds ;  catl  we  say  it  is  fit  in  such 
a  case,  merely  because  some  evidence  was  received  which 
ought  not  to  have  been  received,  to  send  this  question 
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1829»  down  for  the  consideration  of  another  Jury?  I  think 
not.  Thia  brings  me  to  the  material  questions  in  the  case, 
which  have  been  divided  into  two.  It  has  been  first  insist- 
ed, by  the  counsel  for  the  plaintiff;  that  there  was  no  -pet- 
feet  execution  of  the  deed  of  trust,  until  the  sum  of  14,858/. 
81.  Sid.  was  inserted  in  it;  and,  if  there  was  not  a  perfect 
execution  of  the  deed  up  to  that  time,  it  was  compe- 
tent to  the  Judge  who  tried  the  cause,  to  leave  it  to  the 
Jury  to  consider  whether  they  would  not  presume  a  re- 
delivery of  the  deed,  after  all  the  sums  were  written  in, 
and  it  was  rendered  a  perfect  deed.  I  am  of  opinion,  that 
this  is  a  correct  view  of  the  case;  and,  if  it  be,  it  eomes 
precisely  within  the  principle  of  the  case  of  Dae  d.  Car^ 
ter  V.  Straphafiy  to  which  my  brother  HoUroyd  referred  at 
the  trial.  There,  a  deed  had  been  executed  by  a  married 
woman,  and,  as  such,  was  undoubtedly  a  void  instrument. 
But,  after  the  death  of  her  husband,  when  she  was  in  a 
state  to  dispose  of  her  property,  she,  by  various  acts,  con- 
firmed the  deed :  and  the  Court  of  King^s  Bench  decid- 
ed, that,  by  the  confirmation  of  the  deed,  the  Jury  were 
warranted  in  presuming  a  re-execution  of  it*  Undoubt- 
edly, in  that  case.  Lord  Mansfield  referred  to  a  passage 
in  Perkins f  where  he  says :  **  It  is  to  be  known,  that  a  deed 
cannot  have  and  take  effect  at  every  delivery,  as  a  deed; 
for,  if  the  first  delivery  take  effect,  the  second  delivery  is 
void ;  as,  in  case  an  infant,  or  a  man  in  prison,  makes  a  deed 
and  delivers  the  same  as  his.  deed,  &c. ;  and,  afterwards, 
the  infant,  when  he  cometh  to  his  full  age,  or  the  man  in 
prison,  when  he  is  at  large,  delivers  the  same  again  as  bis 
deed,  which  he  delivered  before  as  his  deed,  this  second 
delivery  is  void."  Now,  that  brings  me  to  the  question, 
was  there  any  perfect  delivery  of  the  deed  of  trust,  ante- 
cedent to  the  time  when  the  amount  of  the  sum  due  to  Mills 
was  written  in?  If  we  look  at  the  deed,  it  is  quite  impossible 
to  say  that  it  could  have  any  operation,  till  the  whole  of 
the  sums  were  actually  written  in;  for,  what  was  the  object 
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of  the  deed?  The  object  of  all  the  deeds  was,  to  convey  1829. 

the  defendant's  estates  to  a  trustee,  that  they  might  be  "         ' 

soldy  and  that  the  proceeds  might  be  applied  to  pay  the  v. 
debts  of  certain  creditors,  which  were  to  be  ascertained,  and 

when  ascertained  were  to  be  inserted  in  the  deed  of  trust. 

« 

In  preparing  the  draft  of  that  deed,  blanks  were  left  for  the 
insertion  of  the  sums,  until  the  debt&  of  the  respective  cre- 
ditors should  have  been  ascertained.  When  the  parties 
first  met  in  the  King's  Bench  Prison,  on  the  28th  Novem" 
ber^  can  it  be  said  that  there  was  a  perfect  execution  of  the 
deeds,  when  the  amount  of  the  sum  due  to  one  of  the  prin- 
cipal creditors  remained  unascertained  ?  The  operative  part 
of  the  deed  of  trust  refers  to  the  payment  of  particular  sums, 
which,  at  first,  were  not  ascertained.  It  is  quite  clear,  if 
nothing  had  passed  on  the  day  the  deeds  were  executed, 
that  the  trust  deed  could  not  be  an  operative  deed,  until 
all  the  sums  were  introduced,  because  the  main  object  of 
that  deed  was  the  payment  of  those  sums.  I  therefore  think, 
that,  taking  it  in  this  point  of  view,  this  was  not  to  be  con- 
sidered as  an  execution  of  the  deed — that  it  was  not  a  com* 
plete  deed;  and,  therefore,  the  case  falls  within  the  au- 
thority of  that  in  Catvper,  and  not  within  the  law  which 
was  there  referred  to  from  Perkins.  This  deed  of  trust, 
as  I  have  stated,  undoubtedly  was  not  to  be  considered  as 
complete  until  the  sum  due  to  Mills  was  introduced.  But, 
it  has  been  said,  that  it  could  not  be  delivered  as  an  es- 
crow, unless  it  were  so  delivered  in  terms.  Perhaps,  tech- 
nically speaking,  this  is  so;  because  a  deed  delivered  to  the 
party  is  not  an  escrow.  A  deed  delivered  to  a  stranger  is  an 
escrow,  till  something  is  done;  but,  though  it  is  delivered  to 
a  party,  there  are  cases  to  shew  that  it  may  not  be  a  per- 
fect and  complete  deed.  In  Comyns's  Digesl  (a),  that 
learned  writer,  in  treating  of  the  delivery  of  deeds,  says: 
''  If  a  writing  be  once  delivered  as  the  deed  of  the  obligor, 

{«)  Tit.  ''  FnUr  (A.  3.) 
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18:^.         it  is  sufficient,  though  he  afterwards  by  words  expkios  bis 
intent  otherwise ;  as,  if  an  obligation  be  made  to  A.  and 
0.  delivered  to  A.  himself  as  an  escrow,  to  be  his  deed  upon 

performance  of  a  condition,  this  is  an  absolute  delivery, 
and  the  subsequent  words  are  void  and  repugnant/*  When 
we  come  to  look  at  the  authorities  which  are  referred  to  in 
the  text,  in  support  of  that  proposition,  there  is  some 
difficulty  to  ascertain  on  which  side  the  balance  lies,  as 
several  cases  are  referred  to,  which  are  in  themselves  con- 
flicting and  contradictory.  But,  in  the  next  division  (a),  it 
appears  to  me  to  be  clear  that  the  formal  deliyery  as  an 
escrow,  as  applicable  to  this  case,  is  merely  a  technical 
subtlety,  if  I  may  be  allowed  such  an  expression;  for  Lord 
Chief  Baron  Comyns  says:  *'  If  a  writing  be  deliyered  to 
a  stranger  as  an  escrow,  to  be  the  deed  of  the  party  upon 
performance  of  conditions,  it  is  not  his  deed  till  the  ccmdi- 
tions  performed,  though  the  party  happ^is  to  have  it  be- 
fore, or  it  be  delivered  to  a  stranger  to  keep  till  conditions 
be  performed,  or  to  be  delivered  to  the  party,  as  his  deed, 
upon  performance  of  a  condition  i'  and  this  latter  position 
that  learned  writer  gives  as  his  own  authority,  without  re- 
ferring to  any  case ;  and  I  think  I  am  warranted  in  saying 
that  we  cannot  have  a  better  authority. 

Let  us  now  see  how  that  doctrine  applies  to  the  present 
case.  The  parties  met — something  was  to  be  done  before 
a  complete  deed  could  be  made — the  sums  were  to  be  as- 
certained which  the  different  creditors  were  to  be  paid. 
That  was  not  done  on  the  first  day  of  meeting;  but 
they  all  were  ascertained  on  the  following  day,  when 
they  were  written  in.  Taking  it,  then,  that  the  first  was 
a  delivery,  was  it  not  a  delivery  of  the  deed,  in  the  lan- 
guage of  Lord  Cokct  upon  condition,  rts.  upon  condition 
that  something  was  to  be  done  which  at  that  time  was 
not  done;  and,  when  that  something  is  afterwards  done, 

(a)  Tit.  «  Fait;'  (A.  4.) 
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thenj  and  not  until  then,  it  becomes  a  perfect  deed.     It         1829. 
seems  to  me,  therefore,  without  touching  any  of  the  cases 
that  have  been  decided  upon  the  alteration  of  deeds,  we 
may  say  that  this  deed  was  not  a  complete  deed  executed, 
aoasto  have  effect  in  the  bands  of  the  parties,  until  all  the 
sums  were  inserted  or  written  in«     I  certunly  shall  not, 
after  what  I  have  said,  travel  through  the  different  cases 
that  have  been  cited,  with  respect  to  the  alteration  of 
deeds;  but  I  beg  not  to  be  taken  as  deciding,  that,  if  a 
deed  be  altered,  with  ike  canseni  of  alt  ike  parties ^  after  it 
is  ejcecuiedf  it  may  not  be  considered  as  a  good  deed. 
I  think,  if  we  were  driven  to  examine  that  question,  it 
would  be  found  that,  in  these  times,  whatever  might  have 
been  thought  formerly,  if  all  the  parties  assent  to  the  al- 
teration of  a  deed,  it  will,  in  its  altered  shape,  be  a  good 
deed;  but  I  do  not  decide  this  case  on  that  ground.    I  de- 
cide it  on  this,  that  it  either  was  no  deed  at  all,  until  the 
sum  due  to  Mills  was  written  in,  and  that  then  the  Jury 
were  warranted  in  presuming  a  re-deUvery  to  make  it  a 
deed ;  or  that,  if  it  were  a  deed,  it  was  delivered,  in  the  first 
instance,  only  to  have  operation  from  the  time  that  that 
sum  was  written  in,  which  was  to  give  it  its  full  effect.     I 
therefore  think  we  must  take  it,  from  what  passed  at  the 
time  of  the  execution,  that  it  was  not  to  be  considered  as 
having  effect,  till  it  could  have  its  full  force  by  all  the  sums 
being  written  in  which  were  to  be  written  in. 

On  these  grounds,  I  am  of  opinion  that  the  rule  should 
be  discharged.  My  brother  Burroughs  who  heard  nearly 
the  whole  of  the  argument,  but  who  was  obliged  to  go  to 
Chambers  before  its  conclusion,  desired  me  to  state  that 
he  concurs  in  this  opinion. 

Mr.  Justice  Gaselee  (a). — This  case  has  been  extreme- 
ly well  argued,  and  a  great  number  of  authorities  have 

{a)  Mr.  Justice  Park  was  absent,  on  account  of  indisposition. 
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1829.         been  referred  to,  which  it  is  now  unnecessary  to  ravel 

„  through  at  length ;  but  that  which  appeared  to  me  to  be 

V-  the  strongest,  and  which  at  first  struck  me  as  being  most 

Revett* 

against  the  opinion  which  my  Lord  Chief  Justice  has  now 

given,  was  the  passage  cited  from  Butter's  Nisi  Prius, 
vix.  that,  *'  if  there  be  blanks  left  in  an  obligation,  in  places 
material,  and  filled  up  afterwards  by  the  assent  of  the 
parties,  yet  is  the  obligation  void;  for  it  is  not  the  same 
contract  that  was  sealed  and  delivered."  That  certainly  is 
borne  out  by  the  authority  referred  to  in  RoUe^s  AbruJ^^ 
mefU{  but  Mr.  Justice  BuUer  goes  on  by  saying:  **  As,  if 
a  bond  be  made  to  C,  with  a  blank  left  for  his  christian 
name,  and  for  his  addition,  which  is  afterwards  filled  up.** 
Now,  I  should  certainly  have  supposed  that  the  leaving 
the  blank  for  the  christian  name  and  the  addition,  import- 
ed of  itself  that  it  was  to  be  afterwards  filled  up.  But  I 
think  that  that  position  is  not  warranted  by  the  authority 
to  which  that  learned  writer  refers;  and  certainly  this  case 
does  not  range  itself  within  the  first  part  of  the  sentence, 
because  it  appears  to  me  that,  from  what  was  done  here, 
the  deed  or  contract  was  not  matericMy  aliered.  What  was 
the  meaning  of  the  deed  ?  Its  object  was  the  payment  of  all 
debts  which  the  defendant  owed  to  Mitts^  and  certain  other 
creditors.  That  which  was  uncertain  when  the  deed  was  at 
first  executed,  or  rather  when  it  was  originally  signed  and 
attested,  was  afterwards  reduced  to  a  certainty.  Then,  the 
way  in  which  I  consider  the  trust  deed  to  be  good,  is  this, 
that  it  was  an  imperfect  execution  when  the  parties  first 
met,  with  an  agreement  that  it  should  be  afterwards  perfect- 
ed and  take  effect,  when  all  the  blanks  were  filled  up. 
Now,  it  appears  that  there  was  afterwards  a  meeting  for 
that  purpose;  that  the  sum  due  to  MiUs  was  at  that  time 
agreed  on;  and  that  it  was  filled  up  in  the  hand-writing  of 
Browne^  who  was  adopted  and  acted  as  the  agent  of  all 
parties :  and,  after  the  deed  was  filled  up  by  him,  he  took 
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it  away,  for  the  purpose  of  carrying  it  to  other  creditors  of  1829. 
the  defendant,  by  whom  it  was  also  to  be  executed.  But 
it  has  been  said,  that  the  defendant  Reveti  never  had  the 
possession  of  this  deed  himself.  Although  that  may  be 
soj  yet  a  deed  may  be  delivered,  either  by  actual  deliveryi 
or  by  wordsj  or  acts  equivalent  to  a  delivery ;  and  here,  the 
permitting  Browne  to  take  the  deed  away,  and  carry  it  to 
other  parties,  for  the  purpose  of  their  executing  it,  was  of 
itself  a  question  fit  to  be  left  to  the  Jury,  whether  that 
was  not  (if  a  re-delivery  should  be  deemed  to  be  neces- 
sary) a  re-delivery  on  the  completion  of  the  deed,  by  the 
insertion  of  the  amount  of  all  the  sums  due  from  the  de- 
fendant to  his  creditors.  On  that  ground  it  is,  that  I  am  of 
opinion  that  the  trust-deed  is  to  be  considered  as  good. 

With  respect  to  the  admissibility  oiBroume  as  a  witness, 
I  own  I  should  have  great  difficulty  in  saying  that  he  could 
be  a  witness,  if  the  objection  to  his  testimony  were  rais- 
ed in  an  ordinary  case  of  a  trial  at  Nisi  Prius.  He  was  a 
party  to  the  deed  of  trust,  and  had,  at  the  time  of  the 
trial,  incurred  certain  expenses,  which  were  to  be  paid  ac- 
cording to  the  terms  of  that  deed.  But,  considering  this 
in  the  point  of  view  in  which  my  Lord  Chief  Justice  has 
taken  it,  and  in  which  I  have  known  issues  directed  by  the 
Court  of  Chancery  treated,  where  the  object  was  to  satis- 
fy the  conscience  of  the  Court,  viz.  that  if  we  see,  upon  the 
whole,  that  justice  has  been  done,  there  can  be  no  occasion 
to  send  the  case  down  to  a  new  trial.  Has  then,  justice 
been  done  in  this  case?  and  does  it  really  depend  on  the 
single  testimony  of  Browne?  The  first  question  then  is, 
what  is  the  probability  of  the  case?  To  which  the  answer 
is,  that  the  final  completion  and  delivery  of  the  deed  was 
left  for  future  consideration.  There  were  a  number  of 
blanks  left  in  it  when  it  was  carried  to  the  defendant  on 
the  first  day,  to  be  executed,  in  the  King's  Bench  Prison ; 
all  those  blanks  were  then  filled  up,  with  the  exception  of 
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1829.         the  amount  of  the  sum  due  to  Miiis.     The  probabiKty, 
„  '  then^  is>  that  MilUs  debt  was  not  at  that  tnne  ascertained. 

Hudson  ^     '  ' 

V.  and  that  was  confirmed  by  Braume,  who  stated,  that  it  wa^ 

RsV  ETT  _ 

done  on  the  following  day.     But  it  does  not  rest  on  his 
testimony  alone,  for  the  witness  Chapman  said,  that  he 
saw  the  defendant  afterwards  with  a  draft  of  a  deed  be- 
fore him;  that  he,  the  defendant,  was  then  reading  it,  and 
told  the  witness  that  he  had  executed  it,  and  that  he  had 
got  time,  and  had  reduced  the  debt  alleged  to  be  due  to 
Mills  from  16,000/.  to  between  14,0002.  and  15,00M.,  for 
which  sum  blanks,  which  had  been  left,  were  filled  up. 
Therefore,  the  evidence  of  Chapman  shews  that  what  was 
done  on  the  second  day,  when  the  blanks  were  filled  up 
by  Broume^  was  done  with  the  defendant's  assent.     But  it 
does  not  rest  here ;  a  great  number  of  documents  were 
referred  to  at  the  trial,  many  of  which  were  put  in ;  and 
by  the  first  of  which,  it  appears,  that  the  defendant  was 
not  only  cognizant  of  all  that  he  had  done,  but  had  ex- 
pressly acted  upon  and  confirmed  the  deed  in  question; 
for,  on  the  day  the  blanks  were  filled  up,  he  stated, 
in  a  letter  to  Moss,  one  of  his  tenants,  as  follows: — 
'^  Having  this  day  executed  to  Mr.  Thomas  Hudson  (the 
plaintiff)  a  conveyance  of  all  my  estate  and  heredita- 
ments, in  trust,  for  the  purpose  of  satisfying  various 
charges  and  incumbrances  on  the  above  property,  I  write 
to  desire  that  you  will  in  future  pay  your  rents  to  the  said 
Thomas  Hudson,  or  his  appointed  receiver,  whose  receipt 
will  be  a  sufficient  discbarge."    That  letter  was  read  at  the 
trial,  and  not  only  shews  the  confirmation  of  the  contract, 
but  that  the  defendant  was  aware  of  what  he  had  done; 
besides  which,  a  paper  containing  the  amount  of  the  ren- 
tal, and  the  names  of  all  the  tenants,  was  produced,  which 
was  delivered  by  the  defendant  to  the  plaintifi^;  and  in 
which,  among  other  names,  that  of  Moss  was  mentioned. 
But  I  rely  mainly  on  the  letter  written  by  the  defendant  to 
Moss,  and  which  I  think  is  sufficient  to  satisfy  the  Court 
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that  the  Jury  have,  upon  this  occasion,  done  justice  be- 
tween the  parties*    This  rule«  therefore,  must  be — 

Discharged  (a). 


1829. 


Hudson 

V. 

Revbtt. 


(a)  Tke  defendant  Revttt  having 
distrained  on  Mo$s  for  rent  alleg- 
ed to  be  due  to  the  former,  the 
latter  brought  an  action  of  re- 
plevin, which  the  Court  directed 
to  abide  the  event  of  this  issue; 


and  they  now  ordered  a  verdict  to 
be  entered  for  Moa^  on  his  pleas 
in  bar  of  non  tenuit  and  rien$  in 
arrear;  and  he  was  also  to  be  al- 
lowed the  costs  of  the  action. 


Sir  William  De  Crsspigny,  Bart.  v.  The  Honourable 

W.  Lr  Wellesley. 

7hIS  was  an  action  for  a  libel,  sent  by  the  defendant,  in 
a  letter,  to  be  published  in  a  weekly  newspaper  called 
The  Sunday  Times.  The  declaration  contained  fourteen 
counts,  and  after  the  usual  inducement  as  to  the  plaintiff*a 
being  a  person  of  good  name,  fame,  and  credit,  the  ninth 
count  stated,  that  the  defendant,  contriving  and  intending 
to  traduce,  vilify,  and  defame  the  plaintiff,  and  to  bring 
him  into  public  scandal  and  disgrace  with  and  amongst 
the  subjects  of  this  realm,  heretofore,  to  wit,  on  the  Idth 
July,  1828,  at  Sec,  falsely  and  maliciously  published,  and 
caused  and  procured  to  be  pubUshed,  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel,  of  and  con- 
cerning the  plaintiff;  in  which  libel  there  were  and  are 
contained  (amongst  other  things),  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  words  and  matter  fol- 
lowing, of  and  concerning  the  plaintiff.  [Here,  a  memo- 
randum, containing  certain  extracts  from  parts  of  a  letter 
from  the  Rev.  Heaton  C.  De  Crespigny^  to  the  defendant, 
dated  on  the  8th  July  preceding,  were  set  out,  with  the 
defendant's  answers  to  such  extracts;  and  then  the  follow- 
ing minutes  of  conversations  which  the  defendant  stated 


Monday^ 
Feb,  9M. 

In  an  acdon  for 
the  publicBtion 
of  a  libel  reflect- 
ing on  the  char- 
acter of  an  in- 
dividual, the  de- 
fendant cannot 
justify  the  pub- 
lication, by 
pleading  that 
the  libellous 
matter  was  com<- 
municated  to 
him  by  a  third 
person,  whose 
name  he  dis- 
closed at  the 
time  of  the  pub- 
lication of  the 
libel;  audit 
seems  doubtful 
whether  such 
would  be  a  suffi- 
cient defence  in 
an  action  for 
oral  slander. 
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1829.         that  he  had  had  with  the  Rev.  H.  C  De  Crespigny^  and 

^  "  which  were  shewn  to  Captain  De  Brooke,  in  the  presence 

9.  of  Colonel  Freemantle,  Mr.  SaviUe  Lumley,  M.P.»  and 

WcLLESLET.    ColoTiel  PateTSon,  ou  Mojulaif,  the  ISthJune,  1828].   The 

copy  of  the  minutes  referred  to,  was  dated  the  5th  De- 

cetnber,  1827,  and  was  set  out  in  the  count  as  follows — 

''  Copy  of  minutes  referred  to,  dated  5th  December,  1897. 

"  Mr.  De  Cresptgny  told  Mr.  Wellesley  he  was  wrong 
in  supposing  he  had  spoken  to  his  father.  Sir  William  De 
Cretpigny,  (meaning  the  plaintiff).     He  had  written  a 
letter  to  him,  and  he  had  his  (meaning  the  plaintiff's) 
answer,    in    which   he    (meaning  the  plauitiff)   admitted 
the  fact;  and  that  his  wife,  Mrs.  De  Crespigny,  and  him- 
self, had  the  letter;  that  all  the  family  knew  of  the  cir^ 
cumstance,  [intimacy]  (a);  that  his  poor  brother  William 
(who  is  dead)  was  extremely  jealous  of  his  father  (mean- 
ing the  plaintiff),  and  had  been  turned  out  of  his  house « 
thai  his  mother  had  told  him  that  a  child  had  been  bam, 
and  that  it  had  been  her  conclusion  (b),  [my  mother  was 
dead],  that  his  brother  Herbert  had  spoken  to  his  father 
(meaning  to  the  plaintiff),  upon  the  subject,  who  repliedi 
that  he  (meaning  the  plaintiff)  entreated,  that  so  distress" 
ing  a  subject  might  not  be  again  mentioned  to  him  (mean- 
ing to  the  plaintiff).     The  Rev.  Mr.  De  Crespigny  told 
Mr.  Wellesley,  he  thought  he  was  quite  right  not  to  allow 
his  children  to  remain  with  people  so  infamously  con- 
nected." 

Then  came  a  copy  of  a  communication,  stated  to  have 
been  made  by  the  Rev.  H,  C.  De  Crespigny  to  the  Ho- 
nourable W,  L,  Wellesley,  upon  his  return  from  the  Miss 
Longs,  dated  the  7th  December,  1827,  as  follows — 

(a)  The  word  intimacy  was  sub-  erased  by  Mr.  De  Crespigny,  and 

stituted,  by  the  defendant,  for  cir-  [my  mother  was  dead],  inserted 

cumstance,  in  lieu  thereof. 

{b)  The  words  in  italics  had  been 
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**  Mr,  De  Crespigny  informed  Mr.  Wellealey  he  had         1829. 
seen  the  Miss  Longs  yesterday,  at  their  house  in  Berk-  DR^CRwiPiaKY 
shire,  and  that  he  had  directly  accused  Miss  Emma  Long  v* 

Wellhslet 

with  her  intrigue,  upon  which  she  got  so  confused,  that 
she  left  the  room  in  the  greatest  embarrassment;  that  he 
then  stated  to  Miss  Dora  Long^  that  Miss  Emma  Long 
had  intrigued  with  his  father  (meaning  with  the  plaintiff), 
and  that  Mr.  WeUesley  intended  to  publish  the  whole 
story,  unless  they  immediately  gave  up  his  children.  Miss 
Ltong  replied,  she  had  nothing  to  do  with  her  sister's  in- 
trigue, and  she  must  be  responsible  for  her  own  conduct; 
but  that  no  one  would  believe  what  Mr.  Wellesley  said. 
Mr.  De  Crespigny  assured  Mr.  WeUesley  that  she  never 
denied  her  sister's  having  committed  the  fault.  Mr.  De 
Crespigny  told  her  his  father  (meaning  the  plaintiff)  had 
confessed  it  [not  denied  it],  to  which  she  made  no  reply, 
but  put  herself  into  a  violent  passion^  and  said  she  did  hot 
wish  to  see  any  of  Mr.  Wellesley's  friends  within  her 
house.  Notwithstanding  such  declaration,  she  invited  Mr. 
De  Crespigny  to  dine  with  them,  and  to  sleep  at  Bir^eld 
House. 

**  The  above  minutes  were  shewn  to  Captain  De 
Brooke;  and,  on  the  part  of  the  Rev.  /f.  C.  De  Cres- 
pigny, he  admitted  them  twice  to  be  correct,  with  the  ex- 
ception of  one  word,  viz,  that,  for  '  confessed  it/  the  words, 
*  not  denied  it,*  ought  to  be  substituted." 

The  eleventh  count  set  out  the  copy  of  the  comnliunica- 
tion  (as  above),  made  by  Mr.  Dei  Crespigny,  to  the  de- 
fendant, upon  his  return  from  the  Miss  Longs,  dated  the  7th 
December,  18£7.  The  twelfth  count  charged  the  defend- 
ant  with  publishing  the  libel  in  the  Age  newspaper,  as  set 
out  in  the  ninth  count,  with  additional  extracts  from,  and 
answers  to,  Mr.  De  Crespigny* s  letter  of  the  8th  July; 
and  the  thirteenth  and  fourteenth  counts  set  out  parts  of 
the  libel  only. 

The  defendant  pleaded— ;/?rW — Not  Guilty  to  the  whole 
declaration. 
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1829.  Secondly f  as  to  the  publishing,  and  caasing  and  pro- 

De  Crespiont  ^'^""K  *^  ^  published,  the  following  parts  of  the  said 
9.  supposed  libel  of  and  concerning  the  plaintiff,  in  the  ninth 

count  of  the  declaration  mentioned,  with  the  intent  and 
meaning  therein  mentioned,  to  wit,  *  Mr.  De  Crespigntf 
told  Mr.  Weliealey  he  was  wrong,  in  supposing  be  had 
spoken  to  his  father.  Sir  JVittiam  De  Crespigny  (meaning 
the  plaintiff),'  ftc,  [here  the  whole  of  the  libel  was  set 
out  as  in  the  ninth  eount] : — the  defendant  said,  that  the 
plaintiff  ought  not  to  have  and  maintiun  his  aforesaid  ac- 
tion thereof  against  him,  because,  he  said,  that,  before  the 
publishing  of  the  parts  of  the  said  supposed  libel  in  the 
ninth  count  of  the  declaration  mentioned,  to  wit,  on  the  5th 
December,  18S7,  *  the  said  Rer.  H,  C  De  Crespigny  told 
the  defendant  that  he  was  wrong,  in  supposing  that  he,  the 
said  H.  C.  De  Crespigny,  had  spoken  to  his  father,  Sir 
William  De  Creyngny/  (meaning  the  plaintiff),  &c.  [here 
the  libel  was  again  repeated,  to  the  words  "  to  remain  with 
people  so  infamously  connected,"  with  the  omission  of  the 
word  circumstance,  and  also  of  the  passage  that  kis  mother 
had  told  him  that  a  child  had  been  bom,  and  it  had  been  her 
conclusion,  [my  mother  was  dead].^  And  the  defendant  fur* 
ther  said,  that  the  said  JFf.  C  De  Crespigny,  afterwards,  and 
before  the  pubUshing  the  said  libel  in  the  introductory  part 
of  the  plea  mentioned,  to  wit,  on  the  7th  December,  1827, 
further  told  the  defendant,  that  he  had  seen  the  Misses  Lai^ 
yesterday,  at  their  house  in  Berkshire,  &c.  [here  that  part 
of  the  libel  was  repeated,  to  the  words  "  to  sleep  at  jBtii- 
Jleld  House"  with  the  omission  of  the  words  "  cottfessed 
it,''  and  **  put  herseff'into  a  violent  passion.**]   And  the  de- 
fendant further  said,  that»  before  the  publishing  of  the 
said  parts  of  the  said  supposed  libel  in  the  introductory 
part  of  this  plea  mentioned,  to  wit,  on  the  16th  June,  1828, 
certain  minates  and  statements  in  writing  were  made,  aa 
and  for  correct  minutes  and  statements  of  the  said  com* 
munications  and  representations  so  made  by  tbe  said  H. 
C  De  Crespigny,  as  aforesaid;  and  the  same  were  then 
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revised  and  corrected  by  the  said  H.  C.  De  Cresptgny;        1B29. 
and,  when  so  revised  and  corrected^  contained^  and  still  ^^^  crespiohv 
do  contain^  the  words  and  matter  following,  with  the  in-  ^^ 

terlineations  and  alterations  as  follows — '^  Mr.  De  Cres^ 
pigny  (meaning  the  said  Rev.  H.  C  De  Crespigny)  told  Mr. 
WeOetley  (meaning  the  defendant)  he  was  wrong,  in  sup* 
posing,  &c.  [here  the  libel  was  again  set  out,  as  in  the 
minutes,  with  the  alterations  or  interlineations  by  the  de- 
fendant, and  the  erasures  by  Mr.  De  Crespigny^  the  word 
circumstance  having  been  altered  to  intimacy;  "  that  hie 
mother  had  told  him  that  a  child  had  been  bom,**  being 
erased ;  and  the  words,  "  not  denied  it,**  substituted  for 
"  confessed  it;**  and  **  put  herself  into  a  violent  passion,** 
being  also  erased].  And  the  defendant  further  said,  that, 
afterwards,  and  before  the  publishing  of  the  said  parts  of 
the  said  supposed  libel  in  the  said  ninth  count  mentioned,  to 
wit,  on  the  said  16th  June,  1828,  the  said  H.  C.  De  Cres* 
pigny  caused  the  said  minutes  and  statements,  so  revised 
and  corrected  by  him  as  aforesaid,  and  containing  the  words 
and  matter  last  aforesaid,  to  be  delivered  to  him,  the  de« 
fendant,  as  and  for  a  true  and  correct  statement  of  the 
conversations  he,  the  said  H*  C  De  Crespigny,  had  had 
with  the  defendant  as  aforesaid;  and  the  said  minutes 
were  heretofore,  to  wit,  on  &c.  aforesaid,  shewn  to  the 
said  Captain  De  Brooke,  in  the  presence  of  the  said  Co* 
kmel  Freemantle,  Mr.  SaviUe  Lumley,  and  Colonel  Pater- 
son.    And  the  defendant  further  said,  that,  at  the  time  of 
publishing  the  said  several  parts  of  the  said  supposed 
libel  in  the  said  ninth  count,  and  in  the  introductory  part  of 
this  plea  mentioned,  as  therein  mentioned,  he,  the  de- 
fendant, also  published,  that  the  same  had  been  so  pub- 
lished to  him  by  the  said  H.  C  De  Crespigny,  therein 
mentioned,  as  aforesaid ;  wherefore,  he,  the  defendant,  at 
the  said  several  times  when,  &c.,  in  the  said  ninth  count 
mentioned,  did  publish  of  and  concerning  the  plaintiff 
the  said  several  parts  of  the  said  supposed  libel  in  that 
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1829.         count  mentioned^  as  he  lawfully  might,  for  the   cause 
-    .  aforesaid;  and  ihisi  &c.|  wherefore,  &c. 

l/B  C/RESPIONY  

V.  The  defendant,  in  his  third  plea,  alleged,  that,  before 

the  publishing  of  the  parts  of  the  libel  in  the  introductory 
part  of  the  second  plea,  and  in  the  ninth  count  mentioned, 
the  said  H*  C.  De  Crespigny  did  publish,  and  cause  and 
procure  to  be  delivered  to  the  defendant,  certain  minutes 
and  statements  in  writing,  as  revised  and  corrected  by 
him,  containing  the  libel  in.question,and  published  to  thede- 
fendant  the  said  minutes  and  statements,  with  the  like  mean- 
ing, and  in  the  same  sense,  as  in  the  ninth  count  alleged. 

And  lastly t  as  to  the  composing  and  publishing  so  much 
of  the  said  supposed  libel  in  the  declaration  mentioned,  as 
imputed  to  the  plaintiff,  that  he  had  intrigued  with  Miss 
Emma  Long^  and  that  he  had  not  denied  it;  and  also,  as 
to  the  composing  and  publishing  the  words  and  figures  fol- 
lowing, in  the  said  ninth,  eleventh,  twelfth,  thirteenth,  and 
fourteenth  counts  of  the  declaration  mentioned,  and  there- 
in supposed  to  have  been  composed  and  published  by  the 
defendant  of  and  concerning  the  plaintiff,  [here  the 
minutes  were  again  in  part  set  out] ;  the  defendant  said, 
that  the  said  H*  C.  De  Crespigny  composed  and  pub^ 
Ushed  the  said  mailers  in  writing  to  the  defendant^  of  and 
concerning  the  plaintiff,  with  the  like  intent  and  meaning 
as  in  those  counts  mentioned;  and  that  the  defendant, 
at  the  time  of  composing  and  publishing,  &c.,  as  in  the 
introductory  part  of  that  plea  mentioned,  d&d  also  publish 
that  the  same  had  been  so  composed  and  published  by  the 
said  H,  C  De  Crespigny. 

The  plaintiff  added  a  similiter  to  the  first  plea,  and  de- 
murred specially  to  the  second,  assigning  for  causea, 
that  the  defendant  had  not,  in  or  by  that  plea,  stated  or 
alleged,  that  such  parts,  as  in  the  introductory  part  of 
that  plea  are  mentioned,  of  the  libel  therein  also  mention- 
ed, were  true,  or  that  any  of  them  was  true,  or  that  the 
plaintiff  had  been  or  was  guilty  of  the  offence  or  miscon* 
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duct  by  tbe  last-mentioned  parts  of  the  said  libel  charged  ^       IB^^-' 
against  and  imputed  to  him;  and,  also,  for  that  the  de-  ^^  crpspiony 
fendant,  as  a  justification  for  the  publication  of  the  said  v, 

last-mentioned  parts  of  the  said  libel,  had,  in  and  by  his 
said  second  plea,  stated  and  alleged,  that  the  said  Hf  C, 
De  Crespigny  told  him,  the  defendant,  and  assured  him 
of,  such  matters  and  things  as  in  the  said  second  plea  are 
in  that  behalf  respectively  stated  and  alleged ;  and  that 
tbe  said  minutes  and  statements  in  that  plea  mentioned, 
were  made  as  therein  is  mentioned;  and  that  the  same 
w^re  revised  and  corrected  by  the  said  H.  C.  De  Cres- 
pigny^  iuid  by  him  caused  to  be  delivered  to  the  defend- 
anti  as  in  the  said  second  plea  is  mentioned ;  and  that  the 
said  minutes  had  been  shewn  to  such  persons  as  in  that 
plea  are  in  that  behalf  mentioned ;  and  that  the  defend^ 
lint,  at  the  time  of  publishing  the  said  last-mentioned  parts 
of  the  said  libel,  had  also  published  that  the  same  had 
been  so  published  to  him  by  the  said  H.  C.  De  Crespig^ 
jgty,  as  in  tbe  i^aid  second  plea  is  in  that  behalf  mentioned ; — 
whereas,  such  statements  and  allegations  of  the  defendant 
as  last  aforesaid,  if  true  and  correct  in  fact,  are  not,  not 
is  any  of  them,  any  justification  or  excuse  for  the  publica* 
tionof  the  said  last-mentioned  parts  of  the  said  libel  by 
tbe  defendant,  or  any  answer  to  this  action,  in  respect  of 
such  publication ; — and  also,  for  that,  the  defendant  hath,  in 
and  by  the  said  second  plea,  attempted  to  justify  the  pub- 
lication of  the  said  last-mentioned  parts  of  the  libel,*  upon 
the  ground*  and  because,  that  the  said  H.  C.  De  Cres- 
pigny  had  told  the  defendant,  and  assured  him  of  such 
matters  and  thii^s  as  in  the  said  second  plea  are  in  that 
behalf  respectively  stated  and  alleged;  and  that  the 
said  H*  C.  De  Crespigny  had  caused  to  be  delivered 
to  the  defendant,  such  minutes  and  statements  as  in 
the  said  second  plea  are  in  that  behalf  mentioned ;  and 
that  the  defendant,  at  the  time  of  publishing  the  said 
last-mentioned  parts  of  the  said  libel,  had  also  publish6d| 
VOL.II  2  z 
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1881^.         that  the  same  had  been  so  pabliahed  to  him  by  the  said 

Da  CaiiPiawT  ^'  ^*  ^^  ^^^^g^V*  ^^  in  the  said  second  plea  ia  in  tbat 
V.  behalf  mentioKied;  whereas,  the  previous  pnblication  of 

tlie  said  katHtaentioned  parts  of  the  said  libel,  by  die  aaid 
H,  C.  De  Crespigny,  to  the  defendant,  whether  in  aped^-- 
ing  or  in  writing,  was  not,  nor  is,  any  justification  for  the 
publication  thereof  by  the  defendant;  and  also,  for  diat, 
the*  said  second  plea  does  not  state,  or  set  forth,  any  justi- 
fication or  excuse  for  the  pubiication  by  the  defendant  of 
the  said  last-mentioned  parts  of  the  said  KbeK 

There  was  a  special  demurrer  to  the  third  plea,  stmilarin 
terns  to  the  second: — and  to  the  last,  the  plaintiff  assigned 
for  cause,  among  several  others,  that  it  did  not  therein  ap- 
pear, nor  was  it  sufficiently  stated,  to  which  one  particular 
libel,  or  part  thereof,  of  the  several  Kbels  in  the  deelara- 
tion  mentioned,  the  following  words,  to  wit,  **  so  much  of 
the  said  supposed  libel  in  the  declaration  mentioned,  aa 
imputed  to  the  plaintiff,  that  he  bad  intrigued  with  Miss 
Emma  Longf  and  that  he  had  not  denied  it,"  in  the  in- 
troductory part  of  that  plea,  refer,  or  are  meant  or  in- 
tended to  refer  f  inasmuch,  as  there  are  several  separate 
and  distinct  libels  mentioned  in  the  declaration,  to  any  of 
which  such  words  might  refer. 

The  case  came  on  for  argument  on  a  former  day  in  thia 
Temw 

Mr.  Serjeant  TViUe,  in  support  of  the  demurrer. — Nei- 
ther of  the  pleas  can  be  supported  in  pcnnt  of  law.  They 
would  even  be  bad  on  general  demurrer*  The  question 
raised  by  them  is,  whether  an  individual  who  re-publishea 
written  slander^  which  he  has  received  from  atuUher^  nmy 
justify  such  publication,  by  disclosing,  at  the  time,  the 
name  of  the  person  who  first  made  the  comsMinication  to 
him.  Although,  in  some  instances,  it  is  true,  that  a  per* 
son  repeating  slander  which  he  has  heard  from  another, 
maybe  justified,  if,  at  the  time  of  the  repetition,  he  names 
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the  person  from  whom  he  heard  it,  yet  that  rule  has  never         1829. 
been  extended  to  the  case  of  written  slander,  which  »  ff  d^  c»p.8PitiNY 
more  deliberate  act,  and  by  which  greater  publicity  is  given.  »• 

^^^  g^  fil^M  JvS^  C-JTC 

The  basis  of  the  pleas-  is  founded  on  a  resolution  in  the 
Eaorl  of  Narihampton*s  case  (a).  That,  however,  was  an 
information  by  the  Atiamey-General,  against  several  de<* 
fendants»  in  the  Star  Chamber,  one  of  whom  was  charged 
with  having  spoken  and  published  certain  scandalous  words 
of  the  Earl  of  Nortkamptonf  a  grandee  and  peer  of  the  reafan, 
That,  thereforct  was  a  species  of  slander  of  which  the  law 
takes  especial  notice,  which  is  termed  scandalum  magna^ 
turn,  and  is  provided  for  by  the  statutes  3  Edtff.  1,  c.  34,  2 
Rich^  2,  Stat.  1 » e.  5,  and  12  Rich.  2,  c.  1 1 ,  bf  which  a  party 
telling  or  publishing  false  news  of  any  great  men  of  the 
realm,  was  liaUe  to  imprisonment,  antil  he  had  brought  in- 
to Court  the  first  author  of  the  tale.  And,  although,  by 
the  fourth  resolution  in  that  case,  it  is  said  to  have  been 
resolved,  ''  that,  in  a  private  action  for  slander  of  a  com- 
mon person,  if  J.  S.  publish  that  he  hath  heard  J.  N: 
say,  that  i/.  G.  was  a  traitor  or  thief,  in  an  action  on  the 
case,  if  the  truth  be  such,  he  may  justify;*'  yet  that  reso- 
lution waa  extra-judicial  and  uncalled  for,  and  was  incon- 
sistent with  the  decision  in  that  case,  as  all  the  defendants 
were  found  guilty,  notwithstanding  they  alleged  that  they 
had  heard  the  report  from  others. 

The  twelfth  part  of  Lord  Coke's  Reports  was  only  a 
posthumous  publication,  and  printed  on  the  mere  au- 
thority of  BuUirode,  who  stated,  by  way  of  preface, 
that  he  had  perused,  and  did,  upon  his  reading  there- 
of, eomeehe  the  same  to  be  the  collections  of  Lord  Coke; 
and  Mr.  Justice  Holroyd,  in  adverting  to  Lord  North-- 
ampiovie  case,  in  Lewis  v.  WaUer  {Jb\  said,  that  the  book 
in  which  that  case  was  found,  was  not  so  accurate  as 
the  rest  of  the  Reports  of  Lord  Coke,  not  having  been 

(a)  12  Rep.  134.  (6j  4  Barn.  &  Aid.  614. 

z  z  2 
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1829.         published  by  him  in  his  life-time,  but  from  his  notes  after- 

Db  Crespiony  ^^'^''5  *"^  ^r-  Har grave y  in  his  State  Trials,  says  (a), 
0*  that  the  twelfth  part  of  Lord  Coke's  Reports^  was  mere* 

Wbllcslet. 

ly  a  collection  of  cases  by  him,  which  were  not  intend* 
ed  for  publication;  and  Mr.  Serjeant  Hill,  in  a  note  in  his 
copy  of  those  Reports,  states,  that  the  twelfth  part  was 
not  fit  to  be  allowed;  and  he  referred  to  the  case  of  the 
prerogative  or  dispensing  power  of  the  King  (6),  by  which 
the  opinions  there  introduced  might  justify  the  King  in  act- 
ing against  law,  and  afforded  grounds  for  him  to  erect  ar- 
bitrary power.     Although,  however,  some  cases  may  be 
found,  in  which  the  resolution  in  Lord  Northampton's  case 
has  been  treattrd  as  an  authority,  yet  there  is  no  decision 
to   establish  it,  to  its  full  extent,  or  any  dictum  to  be 
found,  where  a  defendant  has  been  entitled  to  the  be- 
nefit of  it,  in  a  plea  of  justification  to  words  spoken  or 
written ;  and  as  it  is  repugnant  to  principle,  it  ought  not 
now  to  be  considered  as  law.   In  Crawford  v.  Middleton{c), 
the  plaintiff  having  declared  for  slanderous  words,  charg- 
ing him  with  felony,  said  by  the  defendant  to  have  been 
spoken  of  the  plaintiff  by  a  person  whom  the  defendant 
met  on  the  road,  judgment  was  arrested,  by  the  opinion  of 
three  Judges,  for  want  of  an  averment,  that,  in  truth,  no- 
body had  said  such  words  to  the  defendant;  against  the 
opinion  of  Mr.  Justice  Twysden,  who  thought  that  the 
words  being  laid  to  be  spoken  falsely  and  midiciously,  and 
so  found  by  the  verdict,  was  a  proof  that  nobody  had  said 
so  to  him.     But  that  case  cannot  be  supported,  as  the 
opinion  of  the  three  Judges  went  upon  the  ground,  that 
the  defendant  might  have  justified  the  slanderous  words 
upon  the  report  of  another,  without  naming  him  at  the 
time,  which  was  contrary  to  the  rule  laid  down  in  Lord 
Northampton's  case.    In  Lewis  v.  Walter  (d),  an  action 
was  brought  for  these  words,  namely:  J.  P.  did  say,  that 

(a)  Vol.  11,  p.  30.  (c)  I  Lev.  82. 

{b)  12  Rep.  18,  19.  (d)  Cro.  Jac.  406,  413. 
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J.  L.9  (meaning  the  plaintiff)^  did  say^  that  there  is  no  prince         1 829. 
in  England:  ubi  revera,  J.  P.  never  spake  any  such  words:  _  ^^P' 
on  motion  in  arrest  of  judgment,  that  the  words  were  not  «. 

actionable,  because  they  were  but  the  report  of  the  speech 
of  another ;  yet  the  Court  held,  that,  as  the  plaintiff  alleg- 
ed that  t/.  P.  never  spake  them,  the  action  might  be  main* 
tained.  In  Gardiner  v.  Atwater{a)f  the  words  spoken  were: 
"  Thou  art  a  sheep-stealing  rogue,  and  farmer  P.  told  me 
so."  On  motion  in  arrest  of  judgment,  X<ord  ChiefJus- 
tice  Demson  said :  '^  It  has  been  said,  that  although  the 
words  might  be  actionable,  yet  that  the  plaintiff  ought  not 
to  have  judgment,  because  it  was  not  averred  that  farmer 
P.  did  not  tell  the  defendant  so;  but  the  Court  were  of 
opinion  that  that  averment  was  by  no  means  necessary,  it 
being  quite  immaterial  whether  farmer  P.  did  or  did  not 
tell  the  defendant  so.'*  In  TVoolnoth  v.  Meadows  (A), 
where  one  said  of  another,  that  his  character  was  infa- 
mous, and  imputed  to  him  unnatural  practices ;  it  was 
held^  that  such  words  could  not  be  justified  by  any  plea, 
naming,  for  the  first  time,  the  person  from  whom  the  de- 
fendant heard  the  complaint.  That  case,  therefore^  in  ef- 
fect overruled  that  of  Crawford  v.  Middleion:  and  al- 
though the  authority  of  the  rule  in  Lord  Northampton's 
case  was  recognized  and  confirmed  by  Lord  Kenyon,  in 
Davis  Y.  Lewis {c),  and  by  Lord  Ellenborough  in  Woolnoth 
V.  Meadows,  namely,  that,  in  order  to  enable  a  defendant 
to  justify  slanderous  words  upon  hearsay,  or  the  report  of 
another,  he  must  disclose,  at  the  time  of  uttering  the  slan* 
der,  the  name  of  the  person  from  whom  he  heard  it; 
the  object  of  which  was  to  give  the  plaintiff  his  action 
in  the  first  instance  against  the  original  author  of  the 
slander ;  yet,  in  Maitland  v.  Goldney  (cf),  Lord  Ellenbo' 
rough  considered  that  one  who  repeated  slander,  after 
knowing  it  to  be  unfounded,  could  not  justify  it,  by  h^v- 

(a)  Sayer,  265.    (6)  5  East,  463.    (c)  7  Term  Rep.  1 9.    {d)  2  East,  426. 
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1829*         ing  named  his  author  at  the  time:  and  die  rule  there 
/J5reIpicny   ^^^^  down  is,  that,  in  order  to  justify  the  repetkion  e£ 
9.  slanderous  words  spoken  by  another,  die  defendant  must 

give  a  certain  cause  of  action  against  that  otber,  by 
naming  the  author  of  the  slander^  and  giving  the  very 
words  which  he  used: — and  Lord  EUenborough  there 
said,  that,  without  considering  the  extent  of  the  rule  laid 
down  in  Lord  Norikamptans  case,  it  was  sufficient  to 
obselrve  of  it,  tbat  it  was  a  case  of  oral,  whilst  Matilamd 
V.  Goldney  was  one  of  written  slander.  Mr.  Jnstiee 
Lawrence  also  forbore  to  comment  on  Lord  Norihamp^ 
ton  9  case,  as  it  did  not  apply  to  written  slander.  In  the 
late  case  of  Lewis  v.  Walter  (a),  to  a  declaration  fi>r  a 
libel  published  in  a  newspaper,  the  defendant  |deaded 
that  the  libel  was  originally  published  in  another  paper  by 
t/.  S.;  and  that,  at  the  time  of  the  publication  by  the  de« 
fendant,  it  was  stated,  in  such  publication,  that  it 
copied  from  that  paper;  and  it  was  held,  diat  the  pli 
was  bad,  inasmuch  as  the  publication  by  the  defendant 
did  not  specify  by  name  J.  S,  as  the  original  publisher  of 
the  libel,  but  only  named  the  paper  from  which  it  was 
copied.  It  also  seems  from  ttiat  case,  that  even  if  c/L 
S.  had  been  named  by  the  defendant  when  the  latter  pub- 
lished the  libel,  such  publication,  being  of  written  slander, 
could  not  have  been  justified;  for  Lord  Chief  Justice  Ab- 
bott said:  ^^  I  am  not  prepared  to  assent  to  the  proposi- 
tion, that  such  a  defence  is  applicable  to  cases  of  written 
slander,  for  that  would  give  great  facility  to  such  publica- 
tions, which  ought,  if  possible,  to  be  prevented.  And 
Mr.  Justice  Holroyd  said :  **  In  actions  for  slander,  the 
truth  may  be  pleaded  as  a  legal  defence.  But  that  plea 
admits  the  malice,  and,  notwithstanding  that,  justifies  the 
publication.  It  is,  however,  a  very  different  thing  to  jus- 
tify the  repetition  of  slander,  by  alleging,  as  a  bar,  diat 

(a)  4  fiara.  &  Aid.  605. 
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soQie  Other  person  ortginaHy  was  the  author  of  it.     For  it         IS29. 
does  not  follow,  that,  because  a  defendant  may  justify  slan-  "" 

defy  if  true,  he  may  also  justify  the  repetition  of  slanderous  _  v. 
words  which  are  not  true,  if  he  has  heard  them  from  an- 
other person;"  and Jbe concluded  by  saying,  **  Perhaps,  the 
rule  has  been  laid  down  too  largely  in  the  Earl  of  Norths 
ampiofCs  case,  and  ought  to  be  qualified,  by  confining  it 
to  cases  where  there  is  a  fiiir  and  just  reason  for  the  repe- 
tition of  the  slander."  And  Mr.  Justice  Best  said:  "  The 
attempt  is  to  justify  this  libel  under  the  authority  of  die 
Earl  of  Nartbumpion's  case.  If  this  precise  point  had 
been  there  determined,  I  should  doubt  the  propriety  of 
that  decision :  and  I  Avaik  that  the  reasons  given  by  my 
brother  Holroyd^  shew  that  the  fourth  resolution  in  that 
case  requires  some  qualification;  for  it  cannot  be  justifi- 
able to  repeat  slander  under  all  circumstances,  but  only 
in  those  cases,  where  it  is  done,  not  for  the  purpose  of  mere* 
ly  circulating  the  slander,  but  for  some  fair  and  reasonable 
cause.  And,  besides,  I  am  not  prepared  to  say  that  that 
case  extends  to  written  slander,  in  which  the  repetition, 
by  producing  a  greater  dispersion,  increases  in  a  tenfold 
degree  the  iiyury  to  the  individual." — Although,  therefore, 
the  resolution  in  Lord  Northampton's  case  may  apply  to 
a  case  of  oral  slander,  yet  it  cannot  be  extended  to  libel, 
or  written  slander.  In  McGregor  v.  Thwaites  (a),  Lord 
Chief  Justice  Abbott  said :  ''  It  is  to  be  observed,  that 
Lord  Northampton's  case  was  a  case  of  oral  elander,  and 
that  AP Gregory.  Thwaites  was  a  case  of  slander  reduced 
into  writing  or  print  by  the  act  of  the  defendants.  It  is 
thereby  rendered  more  injurious,  and  part  of  it  is  thereby 
become  actionable,  which  before  was  not  so.  There  may, 
therefore,  be  a  material  distinction  in  this  respect  between 
merely  repeating  slander  and  publishing  it  in  writing  or 
print"    And  Mr.  Justice  Bayley  said:  **  There  is  a  great 

(a)  3  BaiD.  &  Cress.  32. 
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1829.         di:$tinction  between  oral  and  written  slander."    The  true 
-   ^  ground  for  that  distinction  is,  that,  in  case  of  written  slander, 

De  Ceespiony    °  ^       ^  '  ' 

V.  the  publication  may  be  extended  to  all  parts  of  the  world, 

whilst  oral  slander  is  generally  confined  to  a  few,  and  the 
imputation  cast  upon  the  party  is  more  readily  forgotten. 
.The  late  case  of  Flint  v.  Pike  (a)  tends  to  shew  that  the 
subsequent  publication  of  slanderous  matter  cannot  be  jus- 
tified, unless  it  be  shewn  that  it  was  published  for  the 
purpose  of  giving  the  public  information,  which  it  was  fit 
and  proper  for  them  to  receive,  and  that  it  was  incumbent 
on  the  party  to  shew  that  the  publication  was  warranted. 

[Lord  Chief  Justice  Bat. — If  A,  B.  says  a  thing  to  C 
Z>.  jocosely,  he  would  not  be  justified  in  reporting  it,  as  if 
A.  B.  had  told  it  to  him  seriously.] 

Here,  the  plaintiff*  has  alleged  in  his  declaration,  that 
the  defendant  published  the  libel  falsely  and  maliciously; 
and  that  the  plaintiff  thereby  received  an  injury.  Neither 
of  the  pleas  contains  an  answer  to  the  charge  of  malice^ 
nor  does  the  defendant  attempt  to  justify  that  what  he 
published  was  true,  or  that  he  believed  it.  At  all  events, 
the  conversations  which  took  place  between  him  and  Mr. 
De  Crespigny^  must  be  considered  in  the  nature  of  a  con- 
fidential communication;*  and  the  mere  delivery  of  the  min- 
utes to  the  defendant  would  not  justify  their  publication. 
Besides,  the  pleas  are  bad  in  substance,  because  they  do 
not  give  the  plaintifi*  a  right  of  action  against  the  Reverend 
Mn  De  Crespigny,  the  alleged  author  of  the  slander. 
The  defendant  does  not  allege  that  he  was  the  first  au- 
thor, and  the  whole  of  the  statement  made  by  him  was 
contained  in  the  minutes  or  communication,  which  were 
reduced  into  writing  by  the  defendant  himself.  Besides, 
jMr.  De  Crespigny,  on  the  minutes  being  shewn  him, 
erased  that  part  which  stated  that  "  his  mother  had  told 
him  that  a  child  had  been  bom^^'  and  alleged  that  **  she  was 

(a)  4  Barn.  &  Cress.  473. 
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deadi"  and  yet  the  defendant  published  it,  and  attempted         1829. 
to  justify  it  in  his  plea.     He  therefore  published  every   ^^  crespiory 
thing  which  could  tend  to  injure  the  plaintiff,  although  a  «• 

most  material  fact  was  expressly  disavowed  by  Mr.  De 
Crespigny  himself.  Lord  Coke  admits,  in  Lord  North* 
amptoris  case,  that  it  is  necessary  to  name  the  author, 
even  in  the  case  of  oral  slander,  for  he  says:  '^  If  J^  S. 
publish  that  he  hath  heard  generally,  without  a  certain  au» 
ifior,  that  J.  G.  was  a  traitor  or  thief,  there  an  action  sur  le 
case  lieth  against  J*  S.  for  this,  that  he  hath  not  given  to 
the  party  grieved  any  cause  of  action  against  any,  but 
against  himself  who  published  the  words,  although  that  in 
truth  he  might  hear  them ;  for  otherwise  this  might  tend 
to  a  great  slander  of  an  innocent;  for,  if  one  who  hath 
kesam  phantasiam,  or  who  is  a  drunkard,  or  of  no  estima- 
tion, speak  scandalous  words,  if  it  should  be  lawful  for  a 
man  of  credit  to  report  them  generally,  that  he  hath  heard 
scandalous  words,  without  mentioning  of  his  author,  that 
would  give  greater  colour  and  probability  that  the  words 
were  true  in  respect  of  the  credit  of  the  reporter,  than  if 
the  author  himself  should  be  mentioned ;  for  the  reputation 
and  good  name  of  every  good  man  is  dear  and  precious  to 
him.'*  At  all  events,  that  case  applies  only  to  oral  slander, 
and  its  principle  has  never  yet  been  extended  to  the  pub- 
lication of  a  libel  or  written  calumny. 

The  third  plea  cannot  be  supported,  as  it  merely  states 
that  Mr.  De  Crespigny  caused  certain  minutes  and  state- 
ments in  writing  to  be  delivered  to  the  defendant  as  revised 
and  corrected  by  him.  That,  therefore,  is  a  mere  argumen- 
tative statement,  and  is  not  sufficient  to  fix  Mr.  De  Cres- 
pigny as  the  first  author  or  publisher  of  the  minutes  in 
question.  Neither  is  it  averred,  that  the  minutes  were  de- 
livered as  a  true  statement,  nor  were  they  so  in  point  of 
fact,  as  Mr.  De  Crespigny  had  erased  a  material  part  of 
them,  which  the  defendant  published  notwithstanding. 

The  last  plea  is  bad  at  all  events,  as  it  only  professes 
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to  justify  a  certain  part  of  the  libel  as  set  forth  in  the  de<- 
De  CftEsViGNY  <^^<^i'A^i<^*     Besides,  it  is  pleaded  to  several  counts,  and  it 
^'  is  impossible  to  ascertain  to  which  of  these  counts  tbe  plea 

WSLLBSLET* 

was  intended  to  refer. 


Mr.  Serjeant  Spamkie,  contra. — The  defendant's  pli 
sjpse  primdfade  an  answer  to  the  charges  contained  in  tbe 
plaintiff*8  declaration ;  and  if  the  publicatioin  of  the  allied 
libel  were  made  by  tbe  defendant  maid  Jide^  tbe  plaintiff 
should  either  have  repUed  that  fact  specially,  or  proved  it 
at  the  trial,  which  he  might  have  done  under  tbe  repUcation 
of  de  if^urid.  An  action  for  slander  or  libel  k  founded 
on  malice  and  falsehood,  and  it  is  sufficient  for  a  defendant 
to  negative  either  the  one  or  tbe  otlier  in  bb  pleas.  It  is 
a  complete  answer  to  a  diarge  of  malioe,  that  die  defeodaot 
is  not  the  author  of  tbe  alleged  dander  or  libel,  but  tbat 
be  beard  or  received  it  from  another,  whom  he  names  in 
bis  plea,  and  that  the  publication  is  a  mere  repetition 
of  facts  or  circumstances  of  which  such  peroon  bad  in- 
formed bin.  Here,  it  cannot  be  assumed  that  the  mere 
repetition  of  tbe  statement  made  by  Mr.  De  Cretpigny  to 
tbe  defendant  is  malicious;  and,  consequendy,  be  was  noi 
bpund  to  ne^tive  malice  in  bis  plea,  Tbe  resolution  in 
Lord  NorihampUm's  case  has  been  since  recognbed  and 
adopted  as  an  authority,  as  generally  as  any  other  case  to 
be  found  in  the  Reports  of  that  learned  writer.  But  the 
true  principle  does  not  rest  on  that  case  alone,  which  ap- 
pears to  have  been  decided  in  the  tenth  of  James  ibe  First* 
In  Lewis  v.  Walter,  which  was  decided  four  years  after- 
wards, .and  whidi  is  better  reported  in  RoUe  (a)  than  in 
Crofie,  th^  case  of  Dame  Morrison  v.  CcKle  was  referred 
to,  which  is  also  reported  ip  Croke  (b),  and  appears  to  have 
been  decided  in  the  fourth  of  James  the  flrat»  wluch  was 
an  action  against  the  defendant  for  having  said,  tbat  JL 
bad  reported  tbat  he  bad  bad  connection  with  the  piaia- 

{a)  1  Rollers  Rep.  444.  (6)  Cro.  Jac.  162. 


IN  THE  NINTU  AND  TENTH  YfiARfl  OF  GEO.  IV.  TM 


tiff;  uU  revera  he,  A,,  never  made  any  such  report:  ani         1629. 
the  Court  held,  that  the  plaintiff  was  entitled  to  judg-        crmfiom* 
ment,  because,  the  report  of  the  speech  of  another,  who  •• 

never  used  such  words,  was  actionable.  So,  in  RoUe's 
Abridgment  (a)  it  is  said:  '*That  if  a  man  says,  that 
Pierce  said,  that  Lewie  did  a  certain  scandalous  thuig, 
Lewis  shall  have  an  action  for  this  against  him,  with 
an  averment,  that  Pierce  never  said  so;  for  then  he  him- 
self is  the  author  of  the  false  news,  and  shall  be  charged 
for  it :  and  the  case  of  Lewie  v.  Walter  is  referred  to. 
But  that,  if  a  man  says,  that  J»  S.  said,  that  J.  D.  said  a 
certain  scandalous  thing ;  that  will  bear  an  action  of  itsel{^ 
though  ibis  be  false;  yet,  if  «/*.  S.  said,  that  J,  D.  said  tie 
wardSf  no  actknn  lies  against  himi  for  be  has  named  his 
author,  sciUcet,  J,  S.;  and,  therefore,  he  must  bring 
his  action  against  J,  S.,  if  he  will  have  remedy:  and  a 
dictum  of  Mr«  Justice  Tanfield,  in  Dame  Morrison  and 
Cadet's  case,  is  referred  to  in  support  of  that  distinc- 
tion. If,  therefore,  a  person,  repeating  slander,  names 
bis  author  at  the  time,  he  is  excused,  and  the  remedy  of 
the  party  who  supposes  himself  to  be  injured  thereby,  is 
against  the  original  utterer  or  propagator  of  the  report. 
In  Crawford  v.  Middleton,  the  name  of  the  party  who 
told  the  defendant  that  he  should  take  the  plaintiff  to  gaol, 
was  not  mentioned,  but  merely  thait  the  defendant  said, 
that  be  met  one  upon  the  road  who  said  so.  In  Gar- 
diner v.  Atwaier,  the  objection  was  taken  after  verdict, 
and  the  Court  held  the  words  spoken  by  the  defendant 
to  be  actionable,  independently  of  the  averment,  that  the 
defendant  had  been  told  so  Vy  another.  But,  the  Earl  of 
Northampton's  case  was  expressly  confirmed  by  Lord 
Kenyon  in  Davis  v.  Lewis,  where  his  Lord^p  said  (A), 
that,  "  if  a  person  say  that  such  a  particular  man  (naming 


{«)  Vol.  1,  p.  G4,  tit  "  Action  sur  Case  (X)  Pur,  ParoUr 

(b)  7  Term  Bep.  19. 
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1829.        him),  told  him  certain  slander,  and  that  man  did  in  fact 
tell  him  so,  it  is  a  good  defence  to  an  action  to  be  brought 
V.  by  the  person  of  whom  the  slander  was  spoken;  but,  if  he 

SLIB8LBT.    iigggpj  ijjg  slander  generally,  without  adding  who  told  it 
to  him,  it  is  actionable.**    That  is  the  sound  and   true 
distinction.      In    Maitland  v.    GoUney,   the   defendant 
published  the   slander,  with  a  knowledge  that  the  per- 
son who  had  originally  uttered  it,  was  satisfied  that  it 
was  untrue :  and  the  rule  laid  down  in  Lord  Northamp^ 
tons  case  was  not  attempted  to  be  impeached.     If  the 
defendant  in  this  case  had  received  the  report  from  a 
person  who  had  lassam  phantasiamy  or  who  was  a  drunk- 
axd,   or .  person   of  no  estimation,   the  plaintiff  should 
have  replied  that  fact;  but,  as  he  has  not  done  so,  and 
the  defendant  has  given  the  name  of  the  person  from 
whom  he  received  the  communication,  it  is  sufficient  to 
repel  the  charge  of  malice.     In  Lord  CromwelFs  case,  it 
was  resolved  (a),  that,  in  case  of  slander  by  words,  the 
sense  of  the  words  ought  to  be  taken,  and  the  sense  of 
them  appears  by  the  cause  and  occasion  of  speaking  them; 
and  here  the  defendant  has  alleged,  that,  before  the  pub- 
lishing of  the  libel,  the  minutes  complained  of  were  not 
only  delivered  to  the  defendant  by  Mr.  De  Crespigny, 
but  revised  and  corrected  by  him.  The  defendant,  there- 
fore, was  justified  in  publislung  them,  on  naming  Mr.  JDe 
Creapigny  as  the  author  of  the  statements  therein  con- 
tained ;  and  there  is,  consequently,  no  material  distinction 
to  be  drawn  in  this  case  between  written  and  oral  slander, 
as  the  delivery  of  the  minutes  to  the  defendant  was  tan- 
tamount to  a  publication.     In  Baldwin  v.  Elphinstone  (&), 
it  was  held,  that  there  were  various  modes  of  publication 
of  a  Ubel,  and  that  the  delivery  of  a  letter  containing  a  libel 
ptimd/acie  amounts  to  a  publishing.     In  Lewis  v.  Walter^ 
the  plea  was  held  to  be  bad,  inasmuch  as  the  publication  by 
the  defendant  did  not  specify  the  original  publisher  of  the 

(«)4  Rep.  13  b.  {b)  2  Sir  Wm.  Bl.  1037. 
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libel  by  name;  whilst,  here,  be  was  not  only  named  but         1829. 

designated.     The  defendant  need  not  have  alleged  in  his  ^  "    " 

®  ,      ,  ®  .  Db  CRBSPianr 

pleas,  that  he  believed  the  communication  to  have  been  _  v. 
true;  for  he  had  no  reason  to  attach  discredit  to  anything 
which  came  from  Mr.  De  Crespigny*  Although  it  has 
been  said,  that  there  is  a  distinction  between  written  and 
oral  slander,  yet.  Sir  James  Mansfield^  in  Thorley  v.  Lord 
Kerry t  said  (a):  '^I  cannot,  upon  principle,  make  any 
difference  between  words  written  and  words  spoken,  as  to 
the  right  which  arises  on  them  of  bringing  an  action;^' 
And  here,  the  plaintiff*  has  a  right  of  action  against  Mr. 
Heaion  De  Crespigny,  his  name  appearing  as  the  original 
utterer  of  the  report,  on  the  face  of  the  record.  AU 
though  it  has  been  said,  that  the  last  plea  is  objectionable, 
as  it  is  not  stated  with  sufficient  precision  to  which  part 
of  the  libel  the  plea  refers,  yet,  in  Stiles  v.  Nokes,  Mr. 
Justice  Le  Blanc  said  (6):  '*  A  plea  of  justification  may 
be  good  with  a  general  reference  to  certain  parts  of  the 
libel  set  forth  in  the  declaration,  if  the  Court  can  see  with- 
certainty  what  parts  are  referred  to;  as,  if  the  reference 
be  to  so  much  of  the  libel  as  imputes  to  the  plaintiff*  such 
a  crime  (<?.  g.  perjury),  that  would  be  sufficient,  without 
repeating  all  those  parts  again,  which  would  lead  to  pro- 
lixity of  pleading,  and  ought  to  be  avoided." 

Mr.  Serjeant  Wilde,  in  reply. — Admitting  that  the  Earl 
of  Northampton's  case  was  not  the  first  in  which  the  prin- 
ciple as  to  the  republication  of  slander  was  established; 
yet,  those  decisions,  as  well  as  the  fourth  resolution  in. 
that  case,  proceeded  on  the  statutes  of  Edtoard  the  1st 
and  Bichard  the  2nd,  which  were  passed  for  the  suppres- 
sion of  fake  news  and  the  slander  of  great  men  of  the 
realm.    It  is  evident  that  the  cases  of  Lewis  v.  Walter,  and 

(a)  4  Taunt.  364.  (b)  7  East,  607* 
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l§8y;        Dame  Morrison  vj  CadOf  wete  decided  on  thoce:  statuteB,  as 
Db  Crmpiort  ^  RoUe's  Abridgmemt  ii  is  said:  '^ ear  eeo  est  solmtfmo  la 

kf  de  aewes.'^    So>  in:  Viner^s  Abridgmmity  whieb  is  s  It«- 
teral  tranelationyitis  said  (a):  **  for  this  is  acconfing  tor  the 
law  of  news."    In  Dame  MortUoa  v.  Cade^  the  words  were 
qpofces  of  the  pkintifF,  and  the  Earl  of  Keni,  who  was  one 
of  the  great  men  of  the  veaiar;  aiid>  tbeDefore,  the  propaga- 
toe  of  the  repoirt  was  liable  to  punishment^-ualeashe  named 
dK  penott  from  wiiom  lie  pecehed  it.  But  diat  cannot  apply 
to  a  case  of  private  slander,  aad  aiach  less  to  the  re-p«bliea- 
tioB  of  libellaiis  matter.    Altheogh  it  has  been  saMl»  tkat» 
in  order  to  Boaiatain  an  actioB>  for  shmdeff,  the  woi^ 
spoken  or  written  must  be  fidse  as  well  as  malideua;  andr 
that  it  is  sufficient  for  the  defeadaart  to  negative  either 
fidsehooil  or  msiiee  in  his  plea;  yet,  here,  the  defend- 
ant haa  done  neither,  nor  has  he  ventured  to  allege  tbat 
the  report  ftiniisbed  to  hinr  bjr  Mr*  De  Crespigmfp^  was 
a  true  report,  cr  that  he  believed  it  to  be  so:  and  the 
mere  delivery  of  it  to  him  foims  ae  excuse  for  its  pubK- 
cation.     Althoug)i  Sir  Jamee  MamfoeU,  m  Therigy  ▼. 
Lord  Kesrry^  said,  that  be  could  not  make  any  differanoe 
between  words  spokea  and  words  written,  aa  to  the  right  of 
brtnging  an.  action  upon  them;  yet,  the  diatinctbn  haa 
long  since  been  hod  down,  as  the  one  is  sudd^i  and  fleet* 
ing,  whilst  the  other  is  permanent,  more  deliberate,  and 
more  widely  disseminated.    Akhough  it  has  been  ssad, 
that»  if  die  defendant  received  the  veport  firom  a  beggar 
OS  a.  drttakard,  the  plaintiff  ought  to  have  replied  it;  yet,, 
here,  aa  it  was  not  the  iact,  he  was.  not  bound  to  do  a»f 
nestbar  did  the  defendant  allegCi  that  Mr.  He  Creepigoff 
alone  was  the  original  propagatoe  of  the  report,  or  tbaC 
he  published  it  in  such  a  maimer  as  to  give  the  plaioK 
tiff  a  right  of  action  against  bins.    At  all  events^  it  waa  kir- 

(ii)  Tk.  "  Actwntfor  Wordi,'*  (X  s). 


IN  THE  NINTH  AND  TENTH  TEARS  OF  GEO.  IV. 


715 


evmbent  on  the  defendaat  to  justify  all  the  charges  al-         f^^- 

leged  against  him  in  the  decknration ;  and,  as  he  has  failed  j^  CRESPioiry 
ta  do  so,  tlie  plaintiff  is  entitled  to  judgment.  v. 

Cur,  adP.  fmU. 


Ijo^  Chief  Jnstice  RfsT,  after  stating  the  niotk  count 
of  the  declaration,  the  pleas^  and  the  demurrers,  now 
delivered  the  judgment  of  the  Court  as  follows : — 

Great  industry  has  been  bestowed  on  this  case  by  my 
learned  brothers,  by  whom  it  was  argued;  but  no  case 
has  been  cited,  in  which  the  principle,  extra-judicially 
applied  by  the  fourth  resolution  in  Lord  NcfihamptfttCs 
case  to  oral  slander^  has  been  extended  to  libels*    We 
might  relieve  ourselves  from  the  difficulty  of  deciding  this 
question,  by  saying,  that  the  technical  objeotiooB  taken  to 
the  pleas  by  the  demurrers  are  suffideiit  to  entitle  the 
plaintiff  to  judgment*    But  we  think  it  more  proper  to 
pronounce  our  judgment  on  the  principal  question  raised 
by  the  pleadings^-namely,  whether  a  man,  who  receives 
from  the  hands  of  another  a  libel  on  any  person,  is  justi- 
fied in  publishing  that  Kbel,  provided  that,  in  his  publi'- 
cation,  the  name  of  the  person  from  whom  he  received  it 
is  mentioned?  We  do  not  hesitate  to  say,  that,  even  if  we 
were  to  admit  (what  w«  beg  not  to  be  considered  as  ad- 
mitting), that,  in  oral  slander,,  when  a  man,  at  the  time  of 
his  speaking  the  words,  names  the  person  who  told  him 
what  he  vdales,  he  may  plead,  to  an  action  brought  against 
him,  that  the  person  whom  he  names  did  tell  him  what 
he  related.    At  sll  events,  such  a  justification  cannot  be 
pleaded  to  an  action  for  the  republication  of  a  libel.     If 
the  person  receiving  a  libel  may  publish  it  at  aU,  he  may 
pvblish  it  in  whatever  manner  he  pleases;  he  may  insert 
it  in  all  the  public  ov  daily  journals,  and  thus  circulate 
dbe  calumny  through  every  region  of  the  globe.    The  ef« 
feet  of  this  is  very  different  from  that  of  the  repetition 
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1829.         of  oral  slander.     In  the  latter  case,  what  has  been  'said 
De  CitEspiaiTT  ^  l^nown  only  to  a  few  persons,  and,  if  the  statement  be 
*'•  untrue,  the  imputation  cast  upon  the  individual  may .  be 

got  rid  of;  the  report  is  not  heard  of  beyond  the  circle  in 
which  all  the  parties  are  known;  and  the  veracity  of  the 
accuser,  and  the  previous  character  of  the  accused,  will 
be  properly  estimated.     But  if  the  report  is  to  be  circulat- 
ed or  spread  over  the  world  by  means  of  the  public  press, 
the  malignant  falsehoods  of  the  vilest  of  mankind,  (which 
would  not  receive  the  least  credit  when  the  authors  are 
known)  would  make  an  impression  which  it  would  require 
much  time  and  trouble  to  erase,  and  which  it  might  be 
difficult,  if  not  impossible,  completely,  to  remove.     The 
reason  which  Lord  Coke  gives,  why,  in  the  case  of  oral 
slander,  the  author  should  be  named,  proves  that  a  parly 
must  not  be  allowed  to  publish  written  calumny.    He  saya, 
that,  unless  the  name  of  the  author  be  mentioned,  it  might 
be  a  great  slander  of  an  innocent  person;  for,  if  one,  who 
has  kesam  phaniasiam,  or  is  a  drunkard,  or  of  no  es- 
timation, speaks  scandalous  words,  if  it  shoidd  be  lawful 
for  a  man  of  credit  to  report  generally,  that  he  had  heard 
scandalous  words,  without  mentioning  his  author,  thai 
would  give  greater  colour  and  probability  that  the  words 
were  true,  in  respect  of  the  credit  of  the  repoiter,  thaa 
if  the  audior  were  mentioned;  for  the  reputation  of  every 
good  man  is  dear  and  precious  to  him."    Of  what  use  is 
it  to  send  the  name  of  the  author  with  a  libel  that  is  to 
pass  into  countries  where  he  is  entirely  unknown?  The 
name  of  the  author  of  a  statement  will  not  inform  those 
who  do  not  know  his  character,  whether  he  is  a  person 
entitled  to  credit  for  veracity,  or  not;  whether  his  state- 
ment was  made  in  earnest,  or  by  way  of  jest;  whether  it 
eontains  a  charge  made  by  a  man  of  sound  mind,  or  was  the 
delusioh  of  a  lunatic.    There  iano  allegation,  in  this  case, 
that  the  defendant  believed  this  statement;  on  the  con- 
trary, it  is  to  be  observed,  that  Mr.  De  Crespigmy  struck 


Wbllbsley. 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  717 

out  a  very  material  part  of  the  statement,  and  yet  the  de-         1829. 
fendant  published  it,  although  he  must  have  known  that  it  _   _ 

*^  '  O  j)g  CRB8PIOMY 

was  not  correct.  I  allude  to  that  part  in  which  the  defend- 
ant makes  Mr.  De  Crespigny  say,  "  that  his  mother  had 
told  him  that  a  child  had  been  bom."  Although  he  admits 
in  his  pleas,  that  Mr.  De  Crespigny  had  erased  those 
words,  yet  he  justifies  the  publishing  of  them.  The  de- 
clarations of  a  son  and  dying  wife  are  made  the  means  of 
blasting  the  reputation  of  a  father  and  a  husband.  If, 
without  any  allegation  that  its  contents  were  true,  or  that 
the  publisher  had  any  reason  to  believe  them  to  be  true,  we 
were  to  hold  that  the  pleas  were  a  justification,  we  should 
establish  a  mode  by  which  men  might  indulge  themselves 
in  ruining  the  character  of  any  persons  whom  they  might  be 
disposed  to  calumniate.  There  will  be  no  difficulty  in  get- 
ting wretches,  who  would  be  better  off*  within  the  walls  of 
a  prison  than  they  are  without,  to  furnish  those  who  will 
pay  for  them,  with  any  statements  they  may  desire,  re- 
specting the  character  of  any  person  whatever.  Written 
communications  are  often  made  for  the  information  of  those 
to  whom  they  are  given,  and  for  their  information  only. 
Such  communications  contain  facts  necessary  to  be  known 
by  those  to  whom  they  are  made,  but  not  fit  to  be  divulged 
to  the  whole  world.  It  may  be  important  to  the  interest  of 
members  of  a  family,  to  know  things  which  have  taken  place 
in  their  family,  and  which  have  been  disclosed  with  a  due 
regard  to  the  interest  of  the  person  to  whom  the  disclo-. 
sure  is  made.  Such  disclosure,  although  injurious  to  some 
other  persons*  characters,  would  not  be  libellous.  Can  it 
be  permitted,  that  persons  possessing  such  communica- 
tions, should  publish  them  to  the  world,  if  they  will  only 
give  the  names  of  those  by  whom  they  are  made?  Such  a 
doctrine  might  furnish  amusement  to  the  lovers  of  scan- 
dal, but  it  would  cause  much  misery  in  many  families.  It 
is  a  principle  of  our  law,  that,  whoever  wilfully  assists  in 
committing  an  unlawful  act,  becomes  answerable  for  all  the 
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consequences  of  such  act    Whal  reasoti  is  there  to  ex» 

Db  CMtFioiiT  ^®P*  ^^^  circulation  of  slander  out  of  this  rule?  He  who 
V-  TNfints  and  publishes  what  was  jriveh  t6  him  in  vmmscript, 

has  to  answer  for  by  far  the  greater  pert  of  the  misditef 
that  the  statement  has  occasioned.  But  it  has  been  said  at 
the  bar,  that  the  pleas  BreptimdfaeU  atMWers;  and  tiiat 
the  circumstances  which  are  to  shew  that  the  puMicalifNi 
Was  not  honestly  made»  ought  to  cOme  from  the  plaintiff 
in  his  replication,  or  to  be  proved  under  the  general  repli*- 
cation  of  die  injurid.  But  the  defendant  ought  to  know 
the  state  of  the  author,  and  the  drcumstances  undet  whioh 
he  wrote  the  libeK  The  plaintiff  may  be  ignoratit  6f  these 
circumstances;  the  law  requires  that  fiictS  should  b^ip^T- 
ed  by  those  who  oUght  to  have  the  means  of  knotring  thea^ 
and  not  by  those  who  itiust  be  presumed  igndraat  of  then!. 
But  die  pleas  do  not  present  k  prifMlfaoie  defimoe.  They 
offer  nothing  that  requires  an  answer.  Because  one  ftMA 
does  an  unlawful  act  to  any  pereon,  another  is  not  pet%m^ 
ted  to  do  a  similar  act  to  the  sam<^  person  :--^wrong  ia  not 
to  be  justified,  or  eVeh  excused^  by  wrong.  If  a  man  re- 
ceive a  letter  with  authority  from  the  author  to  puUiib  it» 
the  person  receiving  it  will  not  be  justified,  if  it  eontain 
libellous  matter^  in  insertii^  it  in  the  newspapevs*  No 
authority  from  a  third  party  wiU  defeAd  a  man  against 
an  action  brought  by  a  person  who  had  suffered  from  an 
unlawful  act«  If  the  receiver  ^f  a  Icttet  pabheh  it  wttbeiit 
authority,  he  is,  from  his  own  motion,  the  wilM  oirculaler 
of  slanden  This  seems  to  be  a  case  of  the  latter  desorip- 
tion;  but,  if  published^  either  with  or  without  the  ftuihor* 
ity  of  the  writer,  it  can  never  be  a  justification,  nor  can 
the  previous  publication  be  set  up  in  tniligatioti  of  danar 
ges,  without  proof  that  the  author  beUeted  it  to  he  trme^  and 
had  some  reasonable  cause  for  publishing  it4  We  are  not 
to  endure  a  reproach  against  our  neighbour)  what  theti 
as  out  moral  duty,  if  we  hear  litiy  thing  ii^urious  to  the 
charactef  of  another?  If  what  we  have  been  told  does  not 
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concern  the  public^  or  the  administration  of  justice,  we  are         1829i 
to  lock  it  up  for  ever  in  our  own  breasts : — we  are  on  no  ac-^  " 

count  to  report  i^  to  indulge  our  enmity  to  any  particular  v. 

person,  or,  for  that  more  common  course  of  slander,  to       ^^^^^^^^ 
gratify  the  malice  that  exists,  by  a  desire  to  raise  ourselves 
above«  or  keep  ourselves  upon  an  equality  with  our  neigh- 
bours, by  injuring  their  characters.    The  statements  pub- 
lished relative  to  the  plai&tiff  do  not  concern  the  public; 
they  are  not  disclosed  in  the  course  of  the  administration 
of  justice;  tior  does  it  appear  from  the  pleadings,  that  the 
defendant,  in  making  this  virulent  attack  on  the  plaintiff, 
had  the  excuse  that  he  published  this  paper  in  his  own 
defence.    But,  before  he  used  this  statement  in  any  man- 
ner, he  was  bound  to  satisfy  himself  that  it  was  true,  and 
he  does  not  even  nt^y  ihtii  he  believed  iL    Before  he  gave 
it  general  notoriety,  by  circulating  it  in  print,  he  should 
have  been  prepared  to  prove  its  truth  to  the  letter;  for  he 
had  no  more  right  to  take  away  the  character  of  the  plain- 
tiff, without  being  aMe  to  prove  the  truth  of  the  charge 
that  he  had  made  against  him,  than  to  take  his  property, 
without  being  able  to  justify  the  aet  by  which  he  possess* 
ed  himscflf  of  it.     Indeed,  if  wO  reflect  on  the  degree  of 
saffbring  occasioned  by  loss  of  character,  as  compared 
with  that  caused  by  loss  of  property,  we  must  feel  that 
the  amount  of  the  former  injury  far  exceeds  that  of  the 
latter.    We  are  warranted  in  saying  that  the  defendant 
has  made  a  very  serious  charge  against  the  character  of 
the  plaintiff,  without  being  prepared  to  establish  it;  for, 
if  he  could  have  proved  that  what  he  has  published  is 
true,  he  might  have  put  the  truth  of  the  statement  on  the 
record,  as  bis  justification*    There  must  consequently  be 

Judgment  for  the  plaintiff. 


A  A  a2 
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Monday^      Key  and  Another^  Assignees  of  Sherwin,  a  Bankrupt, 
*'**•  '**•  f>.  Cook. 

tTon  nSicT-     •*  "'"^  ^^^  *"  action  for  use  and  occupation,  and  brought 
tute  6  Cm.  4,     by  the  plaintiffs,  as  assignees  of  Shermny  a  bankrupt,  to 

c*  l0|  18  pro* 

•pective,  and  recover  from  the  defendant  the  sum  of  250/.,  for  five  years* 

rammkSoM  ^  ^^^^  ^^  ^^"^  ^^^  premises,  alleged  to  have  come  to  the 

I®  *>«^"«d  af-  possession  of  the  bankrupt  since  his  bankruptcy, 
of  that  act,  a«  it       At  the  trial,  before  Lord  Chief  Justice  Besi,  at  West- 

nipt  if  he  does  fninster,  at  the  Sittings  after  the  last  Term,  it  appeared, 

to  dhlpatrthr  *^*  *®  defendant  had  occupied  the  lands  for  which  the 

commisiioa  rent  was  claimed  for  several  years,  and  that  they  had  been 

within  two  ,  .  .     . 

months  after       devised  to  the  bankrupt  by  his  uncle ;  that  the  commission 

ThedepwiUoii  is^ued  against  the  bankrupt  on  the  2nd  Marchy  1822;  that 

CTeditor*1hat"*    the  assignees  afterwards  gave  the  defendant  notice  of  the 

the  bankrupt  bankruptcy,  and  ordered  him  not  to  pay  rent  to  the  bank- 
was  indebted  to  ^  .    .  i  i.  i  .  i     «        ••.  •■  n  -r      .      » 

him  upon,  and  rupt:  notwithstanding  WD ich,  he  did  so,  from  Lady-aay, 
uffis  rf« '"  ^^^'  ^o  Lady-day,  1 828 ;  on  which  the  present  action  was 
diange,  at  and     commenced.     Previously  to  the  trial,  the  defendant  gave 

before  the  date  .     .^  .  .  .  .  . 

and  suing  forth  the  plaintiffs  notice  of  his  intention  to  dispute  the  petition* 

«on,  which  biiu  ^"8  creditor*s  debt,  trading,  &c.,  and  the  validity  of  the 

Mheduie  under-  commission;  and,on  the  proceedings  being  produced,  they 

written,  to  have  appeared  to  have  been  enrolled  on  the  1st  March,  1828; 

been  drawn  and 

indorsed  by  the  and,  as  the  witncss  who  deposed  to  the  act  of  bankruptcy 
not  sttffident  ^^^  dead,  and  the  plaintiffs  did  not  adduce  sufiicient  evi- 
as  it  should        dcucc  to  prove  his  death,  it  was  submitted  that  his  depo- 

have  been  shewn  *^  * 

that  the  buis  sition  could  not  be  received;  as  the  statute,  5  Geo.  2, 
to  the  petitioning  ^'  ^0,  by  the  41  St  section  of  which  the  deposition  might 
Sie^art'of  tank-  ^^^^  ^^^"^  admissible,  had  been  repealed  by  the  statute  6 
ruptcy.  Geo.  4,  c.  16.   On  which  it  was  insisted  for  the  plaintiffs, 

that  the  deposition  was  receivable  under  the  9^d  section 
of  the  latter  act  (a): — to  which  it  was  answered  for  the 

(a)  By  which  it  is  enacted, ''  that  in  two  calendar  months  after  the 

if  the  bankrupt  shall  not  (if  he  was  adjudication;  or  (if  be  was  out 

within  the  United  Kingdom  at  the  of  the  United  Kingdom),  within 

issuing  of  the  commission),  with-  twelve  calendar  months  after  the 
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defendant,  that  that  statute  only  applied  to  commissions 
that  had  been  sued  out  since  the  act  came  into  operation. 
But,  the  Lord  Chief  Justice  being  of  opinion  that  the 
92nd  clause  was  retrospective,  allowed  the  deposition  and 
other  proceedings  under  the  commission  to  be  read. 

The  deposition  of  the  plaintiff.  Key,  the  petitioning 
creditor,  sworn  before  the  commissioners,  in  proof  of  his 
debt,  was  as  follows,  viz,  "  That  Sherwin  (the  bankrupt) 
waSf.ai  and  before  the  elate  and  suing  forth  of  the  commis- 
sion,  and  still  is,  justly  and  truly  indebted  to  the  deponent 
and  his  partners  in  the  sum  of  145/.  18^.  1  Id.,  upon  and  by 
virtue  of  the  four  under-mentioned  bills  of  exchange;  the 
full  amount  of  the  two  first  of  which  bills  the  deponent 
and  hisf  partners  gave  to  Shermn,  the  bankrupt,  in  money, 
deducting  legal  discount;  and  the  full  amount  of  the  two 
last  of  which  bills,  the  deponent  and  his  partners  gave, 
on  and  previous  to  the  16th  day  of  May,  1821,  to  Sher- 
tvin,  in  goods  sold  and  delivered  to  him :  and  for  which  said 
sum  of  145^.  I8s,  lid.,  the  deponent  had  not,  nor  had  his 
partners,  received  any  security  or  satisfaction  whatsoever, 
save  and  except  the  said  bills  of  exchange  under-mention- 
ed and  set  forth. 


1829. 


Date* 

Dnwcr. 

Aocvptor. 

Sum. 

P»7afaleto 

d^e^m.)  IndoiMfc 

16Aprfl,mi. 

Do. 
1«  M«Y.  1891. 

SherwiA. 

Do. 

Key. 

Do. 

Lewis. 

Plumjner. 

Sberwto. 

Do. 

30  0  0 
48    0    0 
30  18  11 
37    0    0 

Order. 
Do. 
Do. 
Do. 

12  months. 

Do. 
Smanthfr 
9  months. 

Sherwin. 
Do. 
Da 
Do. 

adjudication,  have  given  notice  of 
his  intention  to  dispute  the  com- 
ndMion,  and  have  proceeded  there- 
in with  due  diligence,  the  deposi- 
tions taken  before  the  commis- 
sioners at  the  time  of,  or  previous 
to,  the  adjudication  of  the  peti- 
tioning creditor's  debt,  and  of  the 
trading  and  act  or  acts  of  bank- 


ruptcy, shall  be  conclusive  evi* 
dence  of  the  matters  therein  re- 
spectively contuned,  in  all  actiooto 
at  law,  or  suits  in  equity,  brought 
by  the  assignees  for  any  debt  or 
demand  for  which  the  bankrupt 
might  have  sustained  any  action 
or  suit." 
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1829.  It  was  then  objected  for  the  defendant,  that,  as  the  two 

bills  drawn  by  the  bankrupt,  and  which  formed  part  of 
the  petitioning  creditor's  debt,  were  not  due  until  the  19ch 
April,  1822,  which  was  more  than  a  month  after  the  date 
of  the  commission;  and  it  was  not  shewn  or  stated  when 
they  were  indorsed  by  him  to  the  plaintiff,  as  petitioning 
creditor;  or  that  he  was  the  holder  at  the  time  of  the  act 
of  bankruptcy ;  the  deposition  was  defective  upon  the  £Eice 
of  it,  as  it  ought,  at  all  events,  to  have  stated,  that  the  bilb 
were  indorsed  to  the  plaintiff  and  his  partners  before  the 
commission  was  sued  out,  according  to  the  case  of  Rose  v. 
Rowcrqft  (a).  His  Lordship,  however,  thought  that  it  was 
reasonable  to  conclude,  that  the  bills  were  in  the  possession 
of  the  petitioning  creditor  before  the  commission  ^as  issa* 
ed;  and  that  it  might  also  be  inferred,  that  they  were  dis- 
counted by  the  plaintiffs  for  Shermn  before  he  had  com- 
mitted an  act  of  bankruptcy. 

The  Jury  found  a  verdict  for  the  plaintiffs,  leave  being 
reserved  to  the  defendant  to  move  to  set  it  aside,  and  that 
a  nonsuit  might  be  entered,  or  a  new  trial  granted,  in  case 
the  Court  should  be  of  opinion  that  the  proceedings  be- 
fore the  commissioners  ought  not  to  have  been  received 
in  evidence,  or  that  the  deposition  of  the  plaintiff  Key 
was  not  sufficient  proof  of  the  petitioning  creditor's  debt* 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ac« 
cordingly  obtained  a  rule  nm-^against  which 

Mr.  Serjeant  Taddy  now  shewed  cause — First,  whether 
the  depositions  taken  before  the  commissioners  were  admis- 
sible in  evidence  or  not,  will  depend  on  the  construction  of 
the  statute,  6  Geo.  4,  c.  16,  which,  in  its  general  enactments, 
is  applicable  to  all  questions  of  evidence  that  arise  after  it 
has  taken  effect,  whether  the  commission  issued  before  or 

(a)  4  Camp.  245. 
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after  the  aet  was  passed ;  and  where  a  different  tuh  is  to  be 
adopted  with  vegaifd  to  eommis^ioiis  i^su^d  after  the  ^ot,  it 
is  in  terras  ao  expressed  t  as  in  the  86th  sec^tion,  by  which  it  is 
epacied^  *'  that  in  all  commif  sions  issued  qfter  tie  aet  shall 
have  taken  effect ^  no  oommissioni  adjudicatioPi  assignment^ 
or  certificate,  sbaU  be  received  as  evidence  in  any  Coqrt  of 
law,  unless  the  same  shall  have  been  first  eptered  pf  record. 
But  the  words  in  the  9@nd  section  have  all  a  retrospective 
view,  0M.  that  if  the  bankrupt  $haU  not  have  given  notice 
of  his  intention  to  dispute  the  eommipaiQPf  and  hope  pro^ 
eeeded  therein  with  due  diligence  within  two  months  if  be 
vme  within,  or  twelve  if  he  woi  out  of  th^  Vpited  Kingdom^ 
3oth  these  sections  have  reference  to  the  135tbi  by  which  it 
ia  enacted,  that  the  act  shall  be  construed  beneficially  for 
i;reditors ;  and  that  is  the  general  purview  of  the  whole  of 
the  statute.  The  question  then  i^t  a/i  the  bankrupt  gave  no 
notice  of  his  intention  to  dispute  the  commi^sipn  within  two 
months  after  the  adjudication,  he  being  within  the  kingdom 
at  the  time  it  was  usped,  whether  the  words  pf  the  93nd 
section  are  confined  to  commissions  which  shpuld  issue  af- 
ter die  act  should  have  taken  effect,  or  comprised  commis^- 
eiens  which  were  subsisting  at  the  time  it  came  into  oper- 
ation ;  or,  in  other  terms,  whether  the  PSnd  clause  is  re- 
trospective or  merely  prospective*     In  the  dOth  section, 
which  requires  notipe  to  be  given  of  an  intention  to  dis- 
pute the  petitioning  creditor's  debt  %uip^  tbe  words  used 
are  **  In  any  action  by  or  against  any  a^signeCr  or  in  ^ny 
action  against  any  commissioner  or  person  apting  qnder 
the  warrant  of  the  commissioners  fpr  any  thing  dpne  as 
euch  commissioner,  or  under  such  warrant  &c.'*    These 
words  clearly  comprise  commissions  then  subsisting,  as 
well  as  commissions  thereafter  to  be  issued.    So,  the  words 
m  the  91st  section,  which  have  reference  tp  §uits  in  equity, 
refer  to  aU  such  suits  by  or  against  the  assignees;  and  the 
SCnd  expressly  enacts,  that  the  depositions  taken  befi^re 
the  eommissioners  shall  be  conclusive  evidence  of  the  mat- 
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1829.  ters  therein  respectively  coatained  in  all  aclions  at  law,  ixr 
suits  in  equity,  brought  by  tbe  assignees  for  any  debt  or 
demand^  for  which  the  bankrupt  might  have  sustained  any 
action  or  suit;  and  here  it  is  quite  dear,  that  the  bankrupt 
nlight  have  sustained  an  action  against  the  defendant  for 
the  rent  sought  to  be  recovered  by  the  plaintiffs  aa  his  ae- 
signeesy  in  the  present  suit ;  and  there  is  nothing  in  the 
9Snd  clause  to  restrict  it  to  those  actions  which  should  be 
brought  after  the  act  was  to  come  into  operation.  The 
'95tli  ideation  is  clearly  retrospective,  as  it  eonfirms  all  things 
done  pursuant  to  the  statute  5  Geo.  2,  c  SO,  &•  41,  aa  far  as 
it  regards  the  enrolment  of  the  proceedings ;  and  as  the  pie« 
sent  depositions  were  enrolled  in  pursuance  of  that  statute, 
they  were  properly  admitted  in  evidence  at  tbe  trial.  Sy 
tbe  135th  section,  it  is  expressly  enacted,  that-  nothing 
therein  contained  shall  raider  invalid  any  eommission  ibien 
subsisting,  or  which  should  be  subsisting  at  the  time  the 
act  should  take  effect.  As,  therefore,  the  spirit  of  the 
act  and  manifest  intention  of  the  Legislature  were,  to  esta- 
blish peace  between  the  bankrupt  and  his  assignees,  and 
the  Itme  has  gone  by,  when  the  bankrupt  himself  could 
have  disputed  the  commission,  the  defendant  ought  not 
now  to  be  permitted  to  do  so. 

Secondly,  as  to  whether  the  depoation  by  the  plamtiff 
contains  sufficient  evidence  of  a  good  petitioning  creditor's 
debt  r — It  purports  upon  the  face  of  it,  that  the  bankrupt 
had  indorsed  and  parted  with  the  two  bills  of  exchange 
drawn  by  him;  and  that  the  plaintiff  and  his  partners  were 
tbe  holders  of  them  at  the  time  of  the  bankruptcy,  and  be- 
'fore  the  siiing  out  of  the  commission;  if  not,  the  deposition 
would  be  false,  and  the  party  making  it  might  have  been 
indicted  for  perjury.  By  the  statute  7  Geo*  I ,  c.  3 1 ,  the  pro- 
visions of  which  are  included  in  the  6  Geo.  4,  c  16,  s.  51, 
bills  of  exchange  are  proveable  under  a  commission  by  band 
Jide  holders,  whether  they  be  due  or  not,  deducting  a  rebate 
of  interest;  and  the  bills  in  question  were  clearly  prove- 
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able,  according  to  the  case  of  Macariy  y«  Barrow  (a\  which         l^- 
has  been  since  frequently  recognised,  and  where  the  doc- 
.trine  was  established,  that,  if  a  bill  be  drawn  before  a  trader 
becomes  bankrupt/ but  not  protested  for  non-acceptance 
until  afterwards,  it  is,  nevertheless,  a  debt  pro veable  under 
the  commission,  on  the  ground,  that  it  is  debitum  tn  pra-- 
senti,  9ob>endum  in  futuro.     So,  in  Storey  v.  Barnes  (6), 
where  a  bill  of  exchange  was  accepted,  and  not  refused 
payment  by  the  acceptor  till  after  the  bankruptcy  of  the 
drawer,  it  was  determined  that  it  might  be  proved  under 
a  commission  against  the  latter.     Although,  in  Raseyr. 
Bowcrqfiy  it  was  held,  that  the  petitioning  creditor's  debt 
was  not  sufficiently  established,  as  it  was  not  shewn  whether 
the  bill  of  exchange,  on  which  it  was  founded,  was  indorsed 
to  him  before  the  suing  out  of  the  commission;  yet,  it  can- 
not be  considered  as  an  authority,  as  Lord  Chief  Justice 
Gibbs  merely  said:  *'  I  give  no  opinion  on  the  point, whe- 
ther it  would  have  constituted  a  good  petitioning  credi- 
tor's debt,  had  it  been  proved  to  have  been  in  his  hands 
before  the  suing  out  of  the  commission."    His  Lordship, 
therefore,  did  not  decide  the  point;  and,  in  the  late  case 
of  Ex  parte  Douthat  (c),  where  the  bankrupt  drew  a  bill 
for  value  in  favour  of  A.^  to  whom  be  was  previously  in- 
debted, and  committed  an  act  of  bankruptcy  before  either 
the  bill  was  due  or  had  been  presented  for  acceptance;  the 
Court  held  that  it  was  a  sufficient  petitioning  creditor's 
debt,  although  it  appeared,  that,  subsequently  to  the  com- 
mission, the  bill  had  been  duly  presented  and  paid  by  the 
acceptor: — and,  although  it  was  there  insisted,  that,  until 
the  bill  had  been  dishonoured,  the  holder  could  not  com- 
pel payment  against  the  drawer;  yet,  Mr.  Justice  Bay  ley 
said  (cQ:  "  The  words  of  the  statute  are,  *  all  persons  who 
shall  give  credit,'  &c«    Now,  a  man  who  takes  a  bill  from 
the  drawer  is  surely  a  person  giving  credit  to  him;  and 


{a)  2  Str.  949i  S.  C.  3  Wils.  16.         (c)  4  Barn.  &  Aid.  67. 
(6)  7  East,  435.  (d)Id.  71, 
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1869.        the  provision  as  to  tbo  rebate  of  interest^  i$  alao  atiDiig  to 
shew  that  the  Legislature  contemplated  a  poiaible  proof 
under  the  oonmission,  and  a  payment  of  a  dividend  too^ 
before  the  biU  should  beepme  due/'    And  here^  aa  the 
phiiutiff  has  sworn  that  the  bankrupt  wa^  indebted  to  him 
and  hia  partners  on  four  bills  of  exchange*  amounting  to 
1451.  IBs,  lid.  before  the  suing  forth  of  the  commission; 
it  must  be  Assumed^  that  they  had  been  previously  indors- 
ed to  them,  or,  at  all  events,  that  they  were  out  of  the 
hands  ef  the  bankrupt^  aa  the  drawer;  and,  if  so^  they  were 
a  debt  pvoveable  luider  the  commission.    And  if  they  were 
indorsed  between  the  time  of  the  act  of  bankruptcy  and . 
the  commission,  it  waa  incumbent  on  the  defendant  to 
have  shewn  it. 

Mr,  SerjeMki  Andrews  and  Mr.  Seijeant  Bampas  (in  the 
absence  of  Mr.  Serjeant  Wilde J^  in  support  of  the  rule.-i- 
The9^d  sectbp  ef  the  statute  6  Oeo*  4  can  only  be  deem-' 
ed  to  operate  pvospectively.  The  whole  of  the  act  must  he 
looked  at;  and,  by  the  Ist  section,  all  the  former  statutes  te- 
lating  to  bankrupts  were  expressly  repealed.  It  must  be 
presumed,  that  a  statute  is  not  to  operate  esp  poMifoda^  un- 
less it  be  so  declared,  as  it  is  contrary  to  justice  and  principle. 
Here,  thecommitsionwafl  issued  in  18^,jand  no  proceedings 
were  taken  upon  it  by  the  assignees  till  18ii8,  and  the  rent 
in  question  was  paid  by  the  defendant  to  the  bankrupt  bond 
fide: — the  deposition  on  which  the  petitioning  oreditor'a 
debt  was  founded,  was  not  only  defective^  but  was  not  at- 
tempted to  be  put  in  feree  or  proceeded  on  until  nearly 
three  years  after  the  statute  6  Geo,  4  had  passed.  If  the 
commission  could  be  set  up  at  such  a  distance  of  time,  and 
the  proceedings  before  the  commissicmers  deemed  condu* 
alve,  all  bond  fide  payments  to  a  bankrupt  might  be  dis- 
puted. Previously  to  the  passing  of  the  act,  all  payments 
made  to  a  bankrupt  were  valid,  unless  the  commission 
issued  iSgailP/it  hm  Fas  sought  to  b^  enforced  by  the  as- 
signees; and  he  might  give  notice  of  his  intention  to 
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dispute  U  at  any  time  before  plea  pleaded^  00  as  to  shew  1089. 
the  proceedings  under  it  to  be  invalid ;  and  the  operation 
of  the  6  Geo,  4  was  poitponed,  in  onler  to  give  parties 
an  opportunity  of  regulating  their  rights  according  to 
the  new  law ;  but  it  was  not  meant  to  give  validity  to 
a  bad  commission  previously  existing.  If  the  bankrupt 
bad  brought  an  action  against  hU  assignees  for  any 
thing  done  under  the  commission,  for  instance,  trover 
for  the  seizure  of  goods,  previously  to  the  passing  of 
the  late  act,  the  assignees  could  not  have  given  the  de^- 
positions  in  evidence  under  the  92nd  section ;  and  as  the 
bankrupt  might  have  disputed  the  commission  at  any  time 
previously  to  the  passing  of  that  act,  in  case  the  assignees 
had  proceeded  against  him,  he  had  still  a  right  to  do  so; 
and  it  would  be  too  much  to  say  that  he  should  be  depriv- 
ed of  that  remedy,  which  he  undoubtedly  had  before  the 
act  was  passed*  The  proceedings  under  the  commission 
should,  at  all  events,  have  been  enrolled  and  entered  of 
record,  as  required  by  the  96th  section;  and  the  assignees 
ought  not  to  have  remained  dormant  for  the  period  of  six 
years  from  the  time  it  was  sued  out.  As,  therefore,  nearly 
all  the  clauses  in  the  6  Geo.  4,  have  a  prospective  view, 
and  the  liegislature  contemplated  commissions  to  be  issu- 
ed in  fliture,  the  98nd  section,  by  which  the  time  is  li- 
mited to  the  bankrupt  to  dispute  the  commission,  cannot 
apply  so  as  to  render  previous  commissions  valid,  but  refers 
only  to  those  which  are  sought  to  be  impeached  by  the 
bankrupt  after  the  passmg  of  the  act. 

At  all  events,  the  deposition  of  the  plaintiff  is  not  suffi- 
cient to  prove  a  good  and  subsisting  petitioning  creditor's 
debt,  as  it  did  not  appear  that  he  was  the  holder  of  the  two 
bills  drawn  by  the  bankrupt,  or  Aat  they  were  out  of  the 
bands  of  the  latter  at  the  time  of  the  act  of  bankruptcy;  and 
the  holder  could  not  maintain  an  actbn  against  the  drawer, 
until  the  bills  had  become  due  and  were  dishonoured  by 
the  acceptor.  It  is  quite  clear,  that,  if  the  bankrupt  held 
the  bills  at  the  time  of  the  act  of  bankruptcy,  and  after- 


788  CASES  IN  tilXART  TERM, 

wards  paid  them  to  the  plaintiff^  a  commission  could  not  be 
supported  upon  them,  as  the  debt  must  have  accrued  be- 
fore the  act  of  bankruptcy  took  place;  and  the  case  of  Rose 
y.  Roufcraft  is  decisire  to  shew,  that  a  petitioning  creditor 
must  prove,  that  a  bill  of  exchange  was  indorsed  to  him  be- 
fore he  sued  out  the  commission ;  because  no  debt  is  creat- 
ed against  the  drawer  until  he  has  parted  with  the  bill:  and 
the  bills  in  question  might  not  have  been  discounted  until 
after  the  act  of  bankruptcy,  or  indorsed  until  the  day  before 
the  commission  was  issued.  In  the  late  case  of  Clarke  y. 
Aikew  (a),  where  a  deposition  of  a  petitioning  creditor  only 
stated  thltt  a  debt  was  due  to  him  at  and  before  the  suing 
out  of  the  commission,  (as  here),  it  was  held  to  be  insuffi- 
cient, as  it  did  not  shew  that  the  debt  existed  before  or  at 
the  time  of  the  act  of  bankruptcy.  That  case  is  precisely 
in  point,  and  in  conformity  with  an  order  of  Lord  Lough- 
borough,  made  in  November,  1798,  by  which  he  directed, 
that  commissioners,  before  they  declare  a  party  to  be  a 
bankrupt,  must  cause  a  deposition  of  the  petitioning  credi- 
tor, stating  the  nature  and  amount  of  the  debt  due  to  him, 
and  hoW  and  fer  what  consideration  the  same  arose,  and 
also  the  particular  time  or  times  the  same  accrued  due,  to 
be  entered  upon  the  proceedings.  The  deposition  in 
question,  therefore,  would  not  have  been  receivable  under 
the  4£fth  Oeo.  3;  and  the  9^d  section  of  the  6  Geo.  4 
only  makes  depositions  conclusive  evidence,  if  the  bank- 
rupt does  not,  within  a  certain  period  after  the  adjudica- 
tion, give  notice  of  his  iiltention  to  dispute  a  commission 
issued  under  the  authority  of  that  act,  and  proceed  there- 
in with  due  diligence. 

* 

Lord  Chief  Justice  Best. — I  certainly  thought,  at  the 
trial,  that  the  92nd  section  of  the  statute  6  Geo.  4,  c.  16, 
was  retrospective;  but  I  am  now  convinced  that  I  formed 
an  erroneous  opinion,  and  that  it  only  applies  to  commis- 

« 

{a)  1  Stark.  Rep.  458. 
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sions  to  be  issued  under  the  authority,  or  after  the  passkig,         1829; 
of  that  act.     Although  the  words  "  if  the  bankrupt  «ia// 
not  have  given  notice  of  his  intention  to  dispute  the  com- 
niBsion,  and  have  proceeded  therein  with  due  diligence/* 
seem  to  have  a  retrospective  view;  yet  we  must  not  scan 
them  with  grammatical  accuracy,  but  look  at  the  intention 
of  the  Legislature  at  the  time  the  statute  was  passed. 
When  the  motion  for  the  nonsuit  was  made,  I  thought  that 
the  clause  could  not  have  a  retrospective  operation,  as  it 
binds  the  bankrupt;  and  if  he  does  not  give  notice,  aft^r 
the  adjudication,  within  the  times  thereby  prescribed,  of 
his  intention  to  dispute  the  commission,  the  proceedings 
under  it  are  conclusive  against  him,  and  he  is  for  ever  after 
barred  from  raising  any  objection  to  them.    Although  it 
is  said,  that  the  bankrupt  ought  not  to  have  lain  by  so 
long,  yet,  before  the  late  act  was  passed,  he  knew  that  he 
might  have  disputed  the  commission  at  anytime  before 
plea  pleaded.    I  am^  therefore,  of  opinion  that  the  first  14 
a  valid  objection. 

With  respect  to  the  second,  although  I  never  was  a 
commbsioner  of  bankrupts,  yet  I  have  long  known  the 
practice  to  have  been,  to  take  depositions  in  this  form; 
and  I  have  always  been  an  enemy  to  overturn  prece- 
dents founded  on  long  established  usage.     The  form  of 
the  deposition  was  immaterial  before  the  passing  of  the 
statute  49  Geo.  3,  as  the  commissioners  might    have 
made  further  inquiries ;  and,  until  then,  the  depositions, 
or  other  proceedings  before  the  commissioners,  were  not 
admissible  in  evidence,  to  prove  the  petitioning  credi- 
tor's debt,  trading,  and  act  of  bankruptcy.     But  we  have 
been  referred  to  an  order  made  by  Lord  Loughborough, 
in  1798,  by  which  he  directed  commissioners  to  enter  on 
their  proceedings  the  deposition  of  the  petitioning  creditor, 
stating  the  nature  and  amount  of  the  debt  due  to  him,  and 
for  what  consideration  the  same  arose,  and  also  the  par- 
ticular time  or  times  the  same  accrued  due.  That,  certainly, 
is  a  strong  circumstance  to  shew  that  this  deposition  would 
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I8fi9.        ^  defective,  even  befbre  the  passuig  of  the  statute  49 
Ge^  3.    Bat  the  very  point  appears  to  have  been  taken 
befoce  Mr*  Juatiee  Baffbf,  al  the  Durham  Aaaiaeif  1616^ 
in  the  Ci^e  of  Clarke  v.  Aikew^  and  which  cannot  be  die- 
tiDguished  irom  the  present,  as,  tharei  the  depoaition  on- 
ly Mated  tliat  the  bankrupt  waa  indebted  to  the  petitioi^ 
iiig  creditor  at  and  before  the  date  of  the  ftuing  fordi  of 
the  commisBiofi;  and  that  learned  Judge  held,  that  it  waa 
not  sufficient,  as  the  deposition  did  not  shew  that  the  debt 
eausted  at  the  tikne  the  act  of  bankruptcy  waa  contmitled^ 
That  cannot  be  considered  as  a  mere  NM  Pruu  deci- 
sioni  as  it  afterwards  came  before  the  Court  in  JBane^ 
who  held  tbe  ruling  of  my  brother  Bayley  to  be  cor- 
rect*    We,  therefore,  ought  not  to  overtu^  or  impeach 
that  decision,  but,  <ki  the  contrary,  to  give  it  its  full 
weight,  if  it  be  not  incoasiBtent  with  law  or  the  constrao- 
tion  of  the  statute.     By  the  bankrupt  laws,  in  order  to 
QOnstitute  a  good  petitioiiiiqr  creditor's  debt,  it  must  eadst 
at  the  time  of  the  act  of  bankruptcy  on  which  the  oon- 
mission  is  to  be  grounded,  and  it  must  remain  a  debt  as 
agtunst  the  bankrupt  from  that  timei  Ind  here  it  dofie  not 
appear  that  the  two  bills  of  exchange  drawn  by  the  bank- 
rupt, and:whiob  necessarily  form  part  of  the  petttionhig 
creditor's  debt,  were  outstanding  as  against  the  baidcnipt, 
or  indorsed  by  him  to  the  peticiooing  creditor^  previously  to 
or  at  the  time  of  the  adt  of  bankruptcy.  As  the  depoaitions 
takeli  before  the  commissioners  are  now  mude  amebmoe 
tmdenoe  of  the  fiKSis  therein  contained^  in  order  to  auatain 
tbe  petitioning  creditor's  debt,  &c»»  tlie  deposilioii  in 
support  of  it  should  shew 'Sufficient  evidence  of  &e  ex- 
istence Of  the  debt  Upon  the  face  of  it*    But,  here,  the 
deposition  raises  no  legal  concIusk>n  that  the  ddbt  had  ac- 
crued at  the  time  of  the  act  of  bankruptcy,  bat  only  tiiat 
it  was  due  at  and  before  the  dale  of  suing  out  the  ccui- 
mission;  and,  for  any  thing  that  appears  to  the  contrary^ 
the  bills  might  not  hare  be^i  indorsed  by  the  drawer,  but 
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have  remained  iti  his  httids  at  the  time  of  the  act  of  bmnkn  1809^ 

ruptcy.  I  attoi  thereforei  of  opinioiii  that  this,  also,  is  a  good  '^— ^    " 

objection^  and,  consequently ,  that  a  nonsuitmust  be  entered.  «. 


Mr.  Justice  Burrouoh  (a). — It  appears  to  me  to  be 
quite  clear  that  the  92nd  section  of  the  statute  6  Geo,  4^ 
is  prospective  only.  1  beg  to  abstain  from  giving  any  opiii«« 
ion  on  the  oljgection  raised  to  the  sufficiency  of  the  peti* 
tioning  Creditor's  debti  I  was  a  commissioner  of  bankrupts 
from  the  ye«r  178d  to  1816)  and  perfectly  recollect  the  is^ 
suing  of  the  order  by  Lord  Loughbarougk^  but  the  form 
of  the  deposition^  when  the  debt  arose  on  bills  of  exchangei 
remained  the  Same^  and  a  schedule  was  under-written^ 
shewing  the  jterties  to  die  bills  and  the  dates,  and  when 
they  became  due,  as  in  the  present  case.  But,  as  the 
depositions  were  not  then  evidence  ei  the  petitioning 
creditor's  debt,  or  act  of  bankruptcyi  a&d  on  the  ground 
thai  the  9Snd  section  of  the  sUtute  6  Geo.  4,  is  only 
plrospective^  I  think  a  noosiad  mast  be  enteced. 


Mr^  Jastiee  GaKBLBfi.*^f  it  were  necessary  f(^  me  to 
decide  whether  the  S&id  seotibn  ^f  the  new  act  were  pro- 
spective or  mit|  I  should  wish  to  consider  that  point ;  but 
I  give  lio  opinioti  upon  it>  as  I  concur  with,  my  Lord  Chief 
Justice  in  thinkings  thai  the  depodtion  made  by  the 
plaintiff  is  not  sufficient  to  eonstitinte  k  good  petitioning 
creditor's  debt;  and  as  it  is  now  made  condustve  evidence, 
mdess  the  commissicm  be  disputed  by  the  bankrupt  with- 
in a  limited  period,  every  thing  should  appear  upon  the 
face  of  it,  to  shew  that  the  debt  existed  befoore  the  act 
of  bsnkruptey  was  committed.  Here,  the  deposition  isi  at 
leasts  equivocal  in  terms,  as  it  is  not  stated  or  shewn, 
that  thehflb  drawn  by  the  bankrupt  were  indorsed  by 
him,  or  out  of  his  hands,  at  the  time  of  the  act  of  bank- 

(a)  Mr.  Jastiee  Park  was  at  Cbainben. 


Cook. 
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ruptcy.     I  rest  on  that  objection  alone^  which  is  of  itself 
sufHcient  for  us  to  direct  a  nonsuit  to  be  entered. 

Rule  absolute  for  a  nonsuit. 

1829. 

J^^^l  Carter  v.  Carter  and  Another. 

Feb.  10th. 

A  tenant,  short-  J.  HIS  was  an  action  on  the  case  for  a  wrongful  distress. 

piudhlaf  a  year's  The  first  count  of  the  declaration  stated,  that,  before  the 

toH.^ui'ir*^'  grievances  therein  mentioned,  the  plaintiff  held  a  dweUing- 

Lady-day  pre-  house  and  premises  as  tenant  to  the  defendant  Carter,  at 

cedinffy  was  call" 

ed  upon  by  the  the  yearly  rent  of  50/«;  that,  on  the  20th  November,  1827, 
^wd  landlord  ^^^  defendants  wrongfully  and  unjustly  seized  the  goods 
for  ground-rent   ^f  ^jj^  plaintiff,  beiuff  in  the  said  house,  of  the  vahie  of 

duepreTiouslyto  «-  *  o 

Laiyday,  and  100/.,  and  sold  them  for  rent  alleged  to  be  due  and  in  ar- 

iord^had  refused  f^ar  from  the  plaintiff  to  the  defendant,  whereas,  in  huct, 

SaftL'pay-^'  no  rent  was  due  or  in  arrear. 

ment  of  such  The  second  count  stated,  that  the  defendants  wrongfiil- 

gronnd*rent  by  ,  __ 

Uie  tenant  was  ly  and  unjustly  took  and  distrained  the  plaintiff's  goods 
IIi^ent!"la^  for  251.  alleged  to  be  due  from  him  to  the  defendant 
Uioughthe         Carter  Sot  rent,  whereas,  in  fact,  6/.  lOs.  only  was  due. 

agent  of  the  '  '  \  ^  ^      ^     ^ 

ground  landlord  There  were  several  other  counts,  in  which  the  plaintiff  al- 

fer\hat  purpoM:  l^S^d,  that  he  tendered  to  the  defendant  Carter  a  sufficient 

^e'tenaM  *****  ®"™  *^  Satisfy  the  rent  due,  before  and  at  the  time  of  mak- 

was  entitled  ing  the  distress ;  that  the  defendants  did  not  remove  the 

to  deduct  such  ^ 

payment  horn  goods  from  the  premises  within  five  days  after  making  the 
^i^y'd^^o*'"'  distress;  that  they  did  not  sell  them  for  the  best  price  that 
his  landlord,  ai-  could  be  obtained  for  them ;  and  that  they  did  not  reiuiti 

though  it  was  ^ 

not  actually  due  the  Surplus  after  the  sale.     To  these  were  added  a  coani 

at  the  time  the     •     .  m  vt   ^        •■. 

ground  rent  was  m  trover.     Plea— Not  guilty. 

paid  :--and  the       ^^  ^h^  ^rfal,  before  Lord  Chief  Justice  Beet,  at  West- 

tenant  having  '  ' 

tendered  the  mifister,  at  the  Sittings  after  the  last  Term,  it  appeared 
ing  due,  after     that  the  plaintiff  rented  a  house  and  shop  of  the  defendant 

deducting  such 

payment,  together  with  another  sum  pdd  for  land-tax  previously  due,  wliich  the  landlord  refused 
to  accept,  but  distrained  for  the  whole  rent  then  in  arrear: — l^id,  that  the  tenant  waa  entiUedto 
recover  in  an  action  on  the  case  for  a  wrongful  distress;  and  that  a  count,  stating  that  the  land- 
lord had  distrained  for  the  whole  rent,  when  only  the  sum  tendered  was  due,  was  sufficient. 
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Carter i  at  the  rent  of  60/.  a-year,  and  that  the  latter  held      ^^^ 
the  premises  under  a  lease  from  the  Duke  of  Bedford^ 
subject  to  a  ground-rent  of  ML  per  annum;  that^  shortly 
after  the  plaintiff  had  paid  the  defendant  CaWer  a  half  year's 
rent,  due  eXLady-dayy  1827,  the  Duke's  agent  or  steward 
called  on  the  plaintiff  for  17/.  for  a  year's  ground-rent, 
due  at  Christmas  preceding;  that  the  plaintiff  told  the 
agent  that  he  had  just  before  paid  the  defendant  the  rent 
due  to  him,  and  requested  time  to  pay  the  ground-rent; 
on  which  the  agent  said  that  he  would  allow  him  six  weeks 
lo  pay  it.    The  plaintiff  accordingly  paid  8f.  10^.  in  July^ 
and  the  remaining  8/.  10«.  in  September  following;  and  the 
agent  stated,  at  the  trial,  that  he  should  not  have  called  on 
the  plaintiff  for  payment  of  the  ground-rent,  unless  the  de- 
fendant, as  the  immediate  lessee,  had  refused  to  pay.  It  al- 
so appeared,  that  in  October ^  18^,  the  plaintiff  was  called 
on  for  the  payment  of  Zl.  10».,  for  three  quarters*  land- 
tax,  the  last  of  wbieh  was  due  at  Miehaelmaa  preceding; 
ilkrhich  he  paid,  and  for  which  three  several  receipts  were 
given.  In  JVor^ffiA^  following,  the  defendant  CaW^  claim- 
ed from  the  plaintiff  S5/.  for  the  half  year's  rent  alleged  to 
be  due  at.  JlfieAoe^o^  preceding,  when  the  plaintiff  ten- 
dered him  5/;  10«.  in  sovereigns  and  silver,  and  the  receipts 
for  the  ground-rent  and  land-tax,  amounting  to  19/.  10^.,  as 
above  stated.    The  defendant  said  he  would  not  look  at  the 
receipts,  and  refused  to  accept  the  5/.  10^*/  and  a  few  days 
afterwards  distrained  for  S5/.,  the  whole  of  the  rent  due. 
The  tender  of  the  above  sum  of  6/.  10^.,  together  with  the 
receipts,  was  again  made  to  the  broker,  and  refused ;  and 
afterwards  they  were  again  offered  to  him  with  2/.  in  ad- 
dition, to  co^r  the  costs  of  the  distress;  but  the  broker, 
after  reaudning  eighteen  days  on  the  premises,  removed 
the  goods,  and  sold  them  by  virtue  of  the  distress. 

For  the  defendants,  it  was  insisted,  that  the  payment  of 
the  ground-rent  was  in  the  nature  of  a  voluntary  payment/ 
not  being  made  under  immediate  pressure,  or  threat  of  a 

VOL.  II.  BBS 
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distress,  as  the  agent  of  the  ground  landlord  g^ve  the  plain- 
tiff time  for  such  payment.  His  Lordship  left  it  to  the 
Jury  to  say,  whether  the  sum  tendered  by  the  plaintiff  to 
the  defendant  Carter,  previously  to  the  distress,  and  to 
the  broker  afterwards,  together  with  the  receipts  for  the 
ground-rent  and  land-tax,  was  sufficient  to  satisfy  the  rent 
then  due.  They  found  in  the  affirmative,  and  accordingly 
gave  a  verdict  for  the  plaintiff— damages,  SO/. 

Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term, 
obtained  a  rule  nt^'  that  this  verdict  might  be  set  aside, 
and  a  new  trial  granted,  and  submitted,  that  the  payments 
of  the  ground-rent  and  land-tax  were  in  the  nature  of  a 
set-off;  and  that,  if  the  plaintiff  could  be  entitled  to  de- 
duct them,  he  should  have  alleged  such  payments  in  his 
declaration,  particularly,  as  the  defendant  had  received  no 
notice  that  such  payments  had  been  made  before  he  called 
for  the  rent  which  was  due  from  the  plaintiff.  Besides, 
the  agent  of  the  ground-landlord  merely  made  a  claim  for 
the  ground-rent,  and  granted  the  plaintiff  the  indulgence 
he  required.  A  distress  was  not  even  alluded  to,  and  it 
did  not  appear  that  the  agent  called  more  than  once;  and 
a  tenant  or  occupier  of  premises  is  not  bound  to  pay 
ground-rent  on  a  mere  request  to  do  so,  or,  at  all  events, 
he  cannot  claim  to  deduct  it  from  his  landlord,  unless  he 
shew  that  the  payment  was  made  by  compulsion  or  under 
threat  of  a  distress.  The  only  question  then  is,  what  rent 
was  in  arrear  from  the  plaintiff  to  the  defendant  at  the  time 
the  distress  was  made?  It  is  quite  clear  that  some  rent  was 
due:  if  so,  this  action  cannot  be  supported,  as  the  defend- 
ant Carter  had  a  right  to  distrain,  and  if  the  plaintiff  had 
replevied,  and  the  defendants  avowed,  the  plaintiff  might 
have  pleaded  the  payment  of  the  ground-rent  to  the  origi- 
nal landlord,  as  in  Sapsford  v.  Fletcher  (a).    But  none  of 

(a)  4  Term  Rep.  611. 
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the  counts  in  the  declaration  are  framed  to  meet  the  plain-  1839. 
tiff's  case;  and  although  in  one  of  them  he  alleged  that  he 
tendered  a  suflScient  sum  to  satisfy  the  rent  due  previously 
to  the  distressi  yet,  the  tender,  as  proved,  was  merely  re- 
ceipts for  the  ground-rent  and  land-tax,  and  only  5/.  10^.  in 
money.  In  Taylor  v*  Zamira  (a)  the  grantee  of  the  annuity 
had  actually  threatened  to  distrain  for  the  rent  in  arrear  be- 
fore the  payment  was  made.  Here,  it  is  quite  clear  that  the 
defendant  was  entitled  to  distrain  for  the  whole  of  the  half 
year's  rent  due  at  Michaelmas j  and,  in  Andrew  v.  Han- 
cock  (A),  to  an  avowry  in  replevin,  for  rent  in  arrear,  the 
plaintiff  pleaded  in  bar  payments  for  land-tax  and  paving 
rates,  for  several  years  successively,  in  order  to  avoid  a 
distress;  and  that  the  sums  so  paid  by  him  exceeded  the 
amount  of  the  rent  distrained  for;  and  it  was  held,  that 
the  plea  was  bad,  as  it  in  substance  amounted  to  a  set-off, 
whichi  according  to  the  case  of  Saprford  v.  Fletcher^  can- 
not be  pleaded  to  an  avowry  for  rent. 

With  respect  to  the  payment  of  the  land-tax,  the 
case  of  Stubbs  v.  Parsons  {c)  is  decisive  to  shew,  that 
BQch  payment  must  be  made  according  to  the  terms  of 
the  statute  by  which  that  tax  is  imposed  and  regulated. 
The  only  legal  answer  to  a  distress  for  rent  is  payment,  or 
an  actual  tender  of  the  whole  of  the  sum  demanded. 
Here,  too,  the  ground-rent  was  paid  before  the  rent  dis- 
trained for  was  due;  and  it,  therefore,  could  not  operate  as 
payment  of  such  rent,  especially,  as  it  was  not  made  com- 
pulsorily,  and  no  previous  notice  had  been  given  by  the 
tenant  to  his  immediate  landlord  that  such  payment  had 
been  required  or  made.  At  all  events,  it  cannot  be  consi- 
dered as  payment  for  a  rent  then  growing  due,  nor  can  it 
operate  as  an  extinguishment  of  such  rent. 


(a)2MBr8h.  220;  S.  C.  6Taant.      Brod.  &  Blng.  37- 
524.  (c)  3  Barn.  &  Aid.  516. 

(6)  3  B.  Moore,  278;  S,  C.  1 

B  B  B  2 
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1829.  Mr.  Serjeant  Andrews  now  shewed  caase. — If  either  of 

the  receipts  tendered  by  the  plaintiff  to  the  defendants 
can  be  deemed  to  amount  to  satisfaction,  or  to  operate 
in  lieu  of  payment  of  the  rent  distrained  for,  this  action  is 
rightly  brought;  and  if  the  plaintiff  could  not  be  deemed 
entitled  to  recover,  he  would  have  no  remedy  whatever, 
as  part  of  the  rent  demanded  was  actually  due,  and  be, 
therefore,  could  not  have  replevied.  The  payment  of  the 
ground-rent  cannot  be  considered  as  a  voluntary  payment; 
and,  although  it  was  only  demanded  once  from  the  plaintiff 
by  the  agent  of  the  ground  landlord,  yet  he  proved  that  se- 
veral applications  had  been  previously  made  to  the  defend- 
ant, the  immediate  lessee,  without  effect.  The  payment  by 
the  plaintiff  cannot  be  considered  less  a  compulsory  pay- 
ment, because  he  had  time  granted  him  to  pay;  for  he  was 
clearly  liable  to  be  distrained  on  for  the  ground-rent,  when 
the  demand  was  made.  In  Taylor  v.  Zamira,  Mr.  Justice 
Dallas  said,  that  the  payment  was  a  compulsory  payment; 
so,  here,  the  plaintiff  was  clearly  liable  to  the  superior  land- 
lord, in  the  first  instance,  who  had  a  right  to  distrain  on  the 
occupier,  although  no  rent  might  be  due  from  him  to  Ae 
person  under  whom  he  held.  So,  the  payment  of  the 
land-tax  may  operate  as  payment  of  rent  growing  due,  as 
well  as  of  that  actually  due :  for,  in  Stubbs  v.  ParsKms^ 
Mr.  Justice  Bayley  said  (a):  **  The  law  considers  the 
payment  of  the  land-tax  as  a  payment  of  so  much  of  the 
rent  then  due,  or  growing  due,  to  the  landlord."  Althou^ 
it  has  been  said,  that  neither  of  the  counts  in  the  declara- 
tion can  be  supported,  yet  that  which  alleges,  that  the  de- 
fendants distrained  for  25L,  when  5/.  10^.  only  was  due, 
was  proved  in  terms  at  the  trial;  and,  as  the  rent  alleged 
to  be  in  arrear  was.  reduced  to  the  latter  sum  by  the  pay- 
ments in  question,  the  distress  was  made  wrongfully,  and 
the  Jury  were  fully  warranted  in  finding  a  verdict  for  the 
plaintiff. 

(a)  3  Bam.  &  Aid.  520. 
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'  Mr.  Serjeant  Bampas  (in  the  absence  of  Mr.  Serjeant  ^  1S29. 
Witde)y  in  support  of  the  rule. — The  rent  payable  from  the 
jdaintiff  to  the  defendant  Carter ^  and  from  which  the  pay- 
ments in  question  are  sought  to  be  deducted,  was  not  due  at 
the  time  they  were  made;  the  defendants,  therefore,  had  a 
right  to  distrain  for  the  whole  of  the  rent,  particularly  as 
the  payments  were  not  made  under  distress,  or  compulsorily; 
and  it  is,  at  all  events^  doubtful  whether  the  plaintiff  could 
be  entitled  to  deduct  the  land-tax.  The  action  is  not  on- 
ly misconceived,  but  none  of  the  counts  can  be  supported. 
If,  indeed,  no  rent  were  due,  and  the  defendants  had  no 
right  to  distrain,  the  plaintiff  might  have  been  entitled  to 
recover  on  the  count  in  trover,  or  if  he  had  paid  money 
in  order  to  redeem  the  goods  taken,  in  case  the  distress 
bad  been  wrongful,  as  in  Shipmck  v.  Blanchard  (a) ;  but 
here,  5/«  lOs.  was,  at  all  events,  due  for  rent,  and  no  de- 
ductions could,  in  point  of  law,  be  claimed  in  respect  of 
the  payments  previously  made.  The  plaintiff  should  have 
averred  in  his  declaration,  that  the  payments  in  question 
were  made  on  account  of  the  defendant  Carter,  and  that  he 
had  been  called  upon  to  make  such  payments  before  the 
rent  due  to  him  accrued. 

Lord  Chief  Justice  Best. — It  appeared  to  me,  at  the 
trial,  that  there  had  been  great  oppression  on  the  part  of 
the  defendants  towards  the  plaintiff;  and  the  great  stand 
there  was,  that  the  payments  made  by  the  plaintiff  must  be 
considered  as  voluntary  payments.  I  then  thought,  and 
now  find  that  I  am  supported  by  decisions,  that  they  can- 
not be  so  deemed.  Although  the  plaintiff  was  tenant  to  the 
defendant  Carter,  he  was  still  liable  to  be  distrained  on  for 
ground-rent  by  the  superior  landlord,  who  sent  his  agent 
to  him  for  such  rent.  The  plaintiff  then  asked  indulgence, 
as  be  had  just  paid  the  defendant,  his  immediate  landlord, 

(a)  6  Term  Rep.  298. 
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1829.  his  rent.  The  agent  then  allowed  him  six  weeks  for  the 
payment  of  the  ground-rent,  at  the  expiration  of  which 
time  a  moiety  was  paid,  and  the  other  half  before  the  de* 
fendant  demanded  his  rent.  Although  the  plaintiff  was  not, 
in  point  of  fact,  distrained  on,  he  still  knew  that  he  was 
liable  to  a  distress ;  and  yet  it  has  been  said,  that  the  pay- 
ment of  the  ground-rent  must  be  considered  as  a  volun- 
tary payment.  But  it  is  no  more  voluntary  than  a  dona- 
tion made  to  a  pauper  presenting  a  pbtol  to  a  person  pass- 
ing on  the  road,  and  saying,  "  pray  remember  the  poor." 
The  principle  established  in  Sapsford  v.  Fleieher,  and 
Taylor  v.  2l!amira9  is,  that  the  payment  of  ground-rent 
by  the  tenant  or  occupier  of  premises  does  not  constitute 
a  cross  demand,  but  amounts  to  payment  of  so  much  of 
the  tenant's  rent.  If,  therefore,  it  amounts  to  payment, 
it  is  not  necessary  to  plead  it,  and  the  sum  remainmg  after 
that  payment  is  deducted,  is  all  that  is  due  to  the  landlord. 
Now,  in  this  case,  all  the  defendant's  rent  had  been  satisfi- 
ed  by  payments  for  ground-rent  and  land-tax,  with  the  ex- 
ception of  5/.  10^.,  which  was  offered  to  both  the  defendants, 
but  which  they  refused  to  accept ;  and,  although  the  receipts 
for  such  payments  were  tendered,  they  rejected  them  and 
distjrained  for  25L,  being  the  whole  of  the  rent  due.  The  de- 
fendants, therefore,  were  clearly  liable  to  this  action;  and  the 
count,  which  alleges  that  they  dbtrained  wrongfully  for  S5I., 
when  5L  lOs.  only  was  due,  is  adapted  to  meet  the  circum- 
stances under  which  the  distress  was  made.  The  substantial 
question  is,  what  rent  was  in  arrear  from  the  plaintiff  to  the 
defendant  Carter ,  and  whether  more  than  BL  10«.  was  actual- 
ly due.  I'hat  sum  was  not  only  offered  to  the  defendants,  but 
the  additional  sum  of  21. ,  to  satisfy  the  costs  of  the  distress, 
and  which  the  broker  refused  to  accept.  When  the  receipts 
for  the  ground-rent  and  land-tax  were  tendered  to  the  de- 
fendant Carter f  he  ought  to  have  taken  them,  and  not  have 
distrained;  but  as  he  distrained  for  the  whole  rent  due» 
the  distress  is  wholly  wrongful;  and,  although  none  of 
the  special  counts  might  be  expressly  applicable,  yet,  in 
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such  a  case^  the  plaintiff  would  be  entitled  to  recover  un-        1829. 
der  the  count  in  trover. 


Mr.  Justice  Park. — Although  I  was  not  in  Courts  when 
the  rule  fdsi  was  obtained,  it  appears  to  me  to  be  quite 
clear,  from  the  facts  now  stated  by  my  Lord  Chief  Justice^ 
that  the  payments  made  by  the  plaintiff  cannot  be  consider- 
ed as  voluntary  payments.     Although  he  was  not  actually 
distrained  on  by  the  ground  landlord,  he  was  still  liable 
to  a  distress;  and  when  the  agent  applied  for  the  ground- 
rent,  the  plaintiff  said,  that  he  had  just  paid  the  defend- 
ant, his  immediate,  landlord,  his  rent,  and  therefore  asked 
for  time  to  pay  the  ground-rent;  and  unless  his  request 
had  been  acceded  to,  the  plaintiff  would  have  been  liable 
to  an  immediate  distress.     In  Sapsford  v.  Fletcher^  al- 
though it  was  held,  that  there  could  be  no  set-off  to  an 
avowry  for  rent,  yet  tha't  the  tenant  might  plead  payment 
of  a  ground-rent  to  the  original  landlord*    So,  in  Taylor 
v.  ZamrOf  it  was  decided,  that  the  plaintiff,  to  an  avowry 
for  rent,  might  plead  payment  of  an  annuity  secured  out  of 
the  lands  demised  previously  to  the  demise  to  him,  for 
the   arrears  of  which  the  grantee  of  the  annuity  had 
threatened  to  distrain.     Here,  the  payments  made  by  the 
plaintiff  were  for  the  by-gone  ground-rent  and  land-tax 
previously  due.     Although  it  has  been  said,  that,  at  the 
time  the  ground-rent  was  paid,  the  rent  in  question  was 
not  due  to  the  defendant,  and  therefore,  that  the  plain- 
tiff could  not  deduct,  from  rent  growing  due,  payments 
for  the  ground«-rent  of  an  antecedent  half  year,  on  the 
authority  of  Andrew  v.  Hancock;  yet,  there,  the  tenant 
made  payments  for  land-tax  and  rates  for  six  successive 
years,  without  deducting  them  from  the  rent  paid  to  his 
landlord  in   the  current  year  in  which  such  payments 
were  made.     But  here,  the  plaintiff  was  called  on  for 
the  ground-rent,  shortly  after  he  had  paid  his  half  year's 
rent,  due  at  Lady-day ^  and  which  ground-rent  was  due 


Carter 

v« 
Carter. 
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at  Chrisimat  i>receding;  and  he  sought  to  deduct  it,  aa 
well  as  the  land-tax  previously  due,  and  paid  by  hin^ 
when  he  was  called  on  by  the  defendant  for  the  rent  due 
at  Michaelmas  following.  The  deductions,  therefore,  were 
olaimed  from  the  rent  demanded  within  the  current  y^ar, 
and  which  first  accrued  due  after  the  ground-rent  and 
land-tax  had  been  demanded  and  paid.  It,  therefore, 
appears  to  me,  that  the  payments  in  question  were  good 
payments,  and  that  there  was  no  colour  for  the  defisndaiits 
to  distrain^ 


Mr.  Justice  Burrough  and  Mr.  Justice  Gasblbe,  wt^re 
absent. 

Rule  discharged  (a). 


(a)  See  Branscomb  v.  Bndge^t 
1  Barn.  &  Cress.  145,  where  the 
^oods  of  a  tenant  being  distrained 
for  reht  in  arrelnr,  after  the  amount 
bad  lieen  tendered,  it  was  held^  that 


be  mijffat  bring  an  action  on  the 
case  for  an  excessive  (Ustress;  and 
the  Court  said,  that  it  had  fre- 
quently been  decided  that  trover 
would  lie  after  a  wronf^ful  taking. 


WtdnctdoVf 

Feb.uth.         Sarah  Bridges,  Widow,  c.  Jane  Smyth,  Spinster. 
/,  s.  demised     ThIS  was  an  action  of  replerin.    The  declaration  alleg- 

freehold  and  co-  * 

pyboid  premises  ed,  thdt  the  defendant,  on  the  10th  August,  18S7^  at  the 
for*  te^T  pdf ifih>  of  ElmmeU,  io  the  county  of  Suffolk^  took  the  cat- 
J^^  Se  «!*  ^®*  goodfr,  and  chattels  of  the  plaintiff,  and  unjustly  detain- 
piration  of  the  ed  the  savtiD,  until  &c«  The  defendant,  in  her  first  avow* 
descended  to  his  ty,  alleged,  that  the  plaintiff,  for  thirteen  years  and  one 

heir,  who  devis- 
ed them  to  the 

defendant,  for  Ufe.^  The  defei^nt  refused  to  Uke  as  devisee,  claiming  tide  as  heir-at-la^  of  the 
lessor,  and  as  she  neglected  to  be  admitted  on  the  death  of  the  devisee,  the  lord  of  the  manor  seised 
the  copyhold,  andrctsived  ths  reat.  The  heir-at-law  of  the  lessor  afterwarda  bctti^ht  an  i^tct* 
ment  against  the  tenant  (the  plaintiff),  and  sue^  out  a  writ  of  possession.  The  defendant,  as  devisee, 
subsequently  brought  an  ejeetment  agalAit  the  plaintiff,  widi  a  view  to  defeat  thedaimorifae  helf, 
and  succeeded,  ancl  laid  the  demise  on  the  death  of  the  devisor,  which  was  previously  Io  the  ezpirm- 
don  of  the  lease: — Beld,ihAi  the  defendant  could  not  distrain  upon  the  plaintiff  for  rent  due  before 
or  since  the  detertn^tion  of  the  lease^  mere  than  three  years  having  elapsed  foom  tisat  period,  ^ani 
she  having  treated  the  plaintiff  as  a  trespasser,  by  bringing  the  action  of  ejectment,  although Jhe  lat- 
ter continued  to  oeci^y  the  prcmltes^ni  the  time  of  the  original  letdng  to  the  day  af  the  ^  ~ 
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half  of  a  year,  ending  at  Lady-day^  1837^  and  from  thence  1829. 
until  &C.9  held  and  enjoyed  a  certain  messuage,  farm,  and 
lands,  in  which  &c.|  as  tenant  to  the  defendant,  by  virtue 
of  a  demise  thereof  to  the  plaintiff,  at  the  yearly  rent  of 
38S/.,  payable  half  yearly:  and  that,  because  the  sum  of 
5,157/.,  for  the  space  aforesaid,  was  due  and  in  arrear  to 
the  defendant,  she  well  avowed  the  taking  &c«,  as  a  dis-  * 
tress  for  the  said  rent.  There  was  a  second  avowry  for 
two  years  of  the  said  rent,  ending  at  Michaelmas ^  1815; 
a  third,  for  thirteen  years,  ending  at  Lady-day,  18^7;  and 
SL  fourth  for  two  years,  ending  on  that  day. 

To  the  first  avowry,  the  defendant  pleaded  in  bar,^rtf/, 
that  she  did  not  hold  the  premises  in  which  &c.,  as  tenant 
thereof  to  the  defendant  under  the  supposed  demise  in  the 
avowry  mentioned.  Secondly,  that  no  part  of  the  supposed 
rent  in  the  avowry  mentioned  was,  or  is,  in  arrear  from  the 
plaintiff  to  the  defendant.  And  lastly,  that,  after  the 
making  of  the  supposed  demise,  and  before  any  part  of  the 
rent  in  the  said  avowry  became  due,  to  wit,  on  the  1st  Sep- 
tember,  18S3,  the  defendant,  with  force  and  arms  &c.,  en- 
tered into  the  said  premises,  and  ejected  and  amoved  the 
plaintiff,  and  kept  her  so  ejected  &c.,  from  thence,  until  &c. 
There  were  similar  pleas  in  bar  to  the  three  other  avow- 
ries, and  on  which  issues  were  joined. 

At  the  trial,  before  Mr.  Justice  Hobroyd,  at  the  last 
AiSsisBes  for  the  county  of  Suffolk,  it  appeared  that,  in  1807, 
Sir  Harvey  Smyth  demised  the  premises  in  question,  con- 
sisting of -a  freehold  and  copyhold  estate,  to  the  plaintiff, 
fior  ten  years,  from  Michaelmas-day  in  that  year,  at  the 
rent  of  382/.,  payable  half  yearly,  namely,  at  Lady-day 
and  Michaelmas  in  every  year.  That  Sir  Harvey  Smyth 
died  in  October,  1811,  leaving  Mrs.  Brand,  his  only  sister 
and  heir-at-law,  who  died  on  the  Snd  March,  1814,  and 
devised  the  premises  contained  in  the  lease  to  the  defend- 
ant, for  life,  Mrs.  Brand  having,  previously  to  her  death, 
namely,  on  the  S8th  February,  1812,  been  admitted  to  the 
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182d.        copyhold^  which  she  surrendered  to  the  use  of  her  will. 
That  the  defendant  refused  to  take  the  property  as  devi- 
see^  alleging  that  she  was  entitled  to  it  as  heir-at-law  of  Sir 
Harvey  Smyth;  and  as  she  neglected  to  be  admitted  to  the 
copyhold,  after  the  presentment  of  the  death  of  Mrs.  Bramd, 
and  proclamations  duly  made  in  the  Lord's  Court,  a  warrant 
of  seizure  was  awarded  and  executed  on  the  ISth  December, 
1815;  and  the  lady  of  the  manor  afterwards  proceeded  against 
the  plaintiff,  and  other  tenants,  in  actions  of  ejectment^  in 
which  she  obtained  judgments  on  the  I6ih February,  1816; 
in  consequence  of  which,  the  plaintiff  paid  rent  to  her, 
amounting  to  200/.  per  annum,  for  the  copyhold  premises 
mentioned  in  the  lease,  from  Christmas,  1815,  to  Christ- 
mas, 1820,  and  from  that  time  to  1823  it  was  reduced 
to  170/.  per  annum.     That,  in  Trinity  Term,  1823,  Sir 
George  Henry  Smyth,  as  heir-at-law  of  Mrs.  Brand,  com- 
menced an  action  of  ejectment  against  the  plaintiff,  in  which 
the  demise  was  laid  on  the  2nd  March,  1814  (the  day  of 
the  death  of  Mrs.  Brand  J;  and  judgment  having  passed 
by  default,  he  obtained  possession  by  a  writ  of  habere  Ja" 
oias  possessionem,  on  the  12th  January,  1824.    That  the 
plaintiff  formally  quitted  the  premises,  in  order  to  allow 
Sir  George  Henry  Smyth  to  take  possession,  but  returned 
immediately  afterwards,  and  had  ever  since  continued  to  oc- 
cupy them.  That,  in  February,  1 824,  the  defendant  having 
learnt  that  possession  had  been  taken  by  Sir  G.  H,  Smyth, 
coibmendedan  action  of  ejectment  against  the  plaintiff,  la]^ 
ing  the  demise  on  the  2nd  March,  1814,  in  order  to  estab- 
lish her  title  as  devisee.     By  the  consent  rule.  Sir  G.  H. 
Smyth  was  admitted  to  defend  as  landlord,  with  or  without 
the' tenants;  and  the  defendant  having  recovered  in  that 
action,  as  devisee  (a),  a  writ  of  possession  was  prepared  for 

> 

(a)  See  Doe  d.  Smyth  y.  Smyth,  any  benefit  under  the  will  of  Mrs. 

6  Barn.  &  Ores.  1 12,  where  it  was  Brand,  still,  that  it  was  not  such  a 

held,  thaty  although  the  defendant  disclaimer  as  prevented  her  from 

at  first  absolutely  refused  to  take  relying  on  her  title  as  devisee. 
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her  in  the  early  part  of  the  year  1 SST,  but  which  was  not  ex-  ft8d9. 
ecutedy  as  she  refused  to  pay  the  sherifTs  fees  and  pound- 
age. It  also  appeared^  that  the  defendant  was  admitted 
to  the  copyhold  premises  on  the  27th  May^  1825 ;  and  that, 
before  the  commencement,  and  during  the  progress  of  the 
action  of  ejectment  against  the  plain  tiff,  she  had  been  made 
acquainted  with  the  proceedings  which  had  been  taken  by 
Sir  G.  H.  Smyth.  Although  the  plaintiff  had  neYer  actu- 
ally been  out  of  the  occupation  of  the  premises,  she  had 
never  admitted  that  she  held  uiider  a  demise  at  882/.  a- 
year,  after  the  death  of  Mrs.  Brandy  although  that  sum 
was  proved  to  have  been  claimed  by  the  defendant  in 
1807.  On  this  evidence,  the  whole  of  which  was  left  to 
the  Jury,  a  verdict  was  taken  for  the  plaintiff  for  four 
guineas,  and  the  value  of  the  goods  distrained  was  admit* 
ed  and  found  to  amount  to  2000/. 

For  the  plaintiff  it  was  insisted,  that,  for  three  years 
and  a  half  of  the  rent,  namely,  the  rent  up  to  Michael' 
mas 9  1817,  the  distress  was  too  late,  as  the  lease  for 
ten  years,  under  which  it  accrued,  expired  at  that  time; 
and  that,  at  common  law,  the  distress  should  have  been 
made  either  before  the  determination  of  the  lease,  or^ 
within  six  calendar  months  afterwards,  pursuant  to  the 
statute  8  Anne,  c.  14,  ss.  6  and  7 ;  and  that  there  must 
be  a  continuance  [o{  the  landlord's  title  and  the  tenant's 
possession,  in  order  to  entitle  the  former  to  distrain:— ^ 
that,  as  to  the  residue  of  the  rent  which  was  claimed  to 
have  arisen  by  the  holding  over  since  the  expiration 
of  that  lease,  such  holding  did  not  create  a  fresh  demise 
at  the  rent  of  S82/.,  as  alleged  in  the  avowries,  or  of  any 
specific^  distrainable  rent,  particularly  as  the  defendant 
had,  since  putting  in  her  claim  as  devisee  and  accepting 
the  devise,  treated  the  plaintiff  as  a  tori  feasor  and  tres- 
passer, by  commencing  the  action  of  ejectment  against 
her;  and,  therefore,  that  although  the  defendant  might  be 
entitled  to  recover  compensation  in  an  action  of  trespass 


744  CAAES  IN  UfhURY  .TERM, 

t^.        for  the  mesne  profits,  die  had,  under  the  oirciunatiaioee, 
no  right  to  difitrain* 

The  learned  Judge  was  of  opinion,  that  these  ohjectioas 
were  well  founded,  but  he  gave  the  defendant  leave  to  move 
that  a  verdict  might  be  entered  for  her,  for  such  sum  as  the 
Court  should  think  fit,  in  case  they  should  be  of  opinion 
A12A  the  distress  could,  under  the  circumstances,  be  sup- 
ported. 

'  '-Mr.  Serjeant  WUde  fin  the  last  Term,  accordingly  ob- 
tained a  rtde  •ittst,  and  submitted,  that  the  defendant  was, 
at  all  events,  entitled  to  distrain  for  the  rent  in  arrear  of  (he 
copyhold  premises,  due  since  her  admission  in  May,  1S25* 
That,  although  she  had  avowed  for  a  certain  rent  alleged 
to  be  due  under  a  demise,  still,  that  such  rent  might  be 
apportioned;  and  that,  as  the  plaintiff  had  never  been 
turned  out  of  the  possession  of  the  premises,  there  was, 
in  point  of  fiict,  no  detemunation  of  the  original  tenancy^ 
iK>r  any  ttdng  to  amount  to  an  eviction.  In  the  See^md 
IiutiMe  (a),  it  is  said:  **  If  a  man  make  a  lease  for  years^ 
reserving  a  rent,  if  he  grant  away  part  of  the  rever- 
sion, the  i^nt  shall  be  apportioned  by  the  common  law; 
and  albeit  the  grantee  of  part  demand  or  claim  more  in 
bis  action  of  debt,  or  avowry,  than  is  due,  yet  shall  he 
jeeover  so  much  as  the  Jury  shall  find  upon  a  just  ap- 
portionment to  be  due."  The  seizure  of  the  copyhold  by 
the  ladyctf  the  manor,  in  1815,  could  not  be  supported,  as 
it  was  an  absolute  seiaure,  and  not  a  seiaure  quonsque*  v 

Mr<  Seijeant  Storks  now  shewed  cause.  The  defend- 
ant, under  the  circumstances,  bad  no  right  to  distrain»  for, 
at  the  time  of  the  distress,  there  was  no  subsisting  demi&e 
between  her  and  the  plaintiff.  The  lease  under  which  the 
latter  originally  held,  expired  at  Michaelmas,  1817,  and 

(a)  Page  504. 
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tbe  defendant  treated  her  as  a  trespasser,  from  thej  deaA  18^ 
of  Mrs.  Brand,  on  the  2nd  March,  1814,  on  which  dsiy 
she  laid  her  demise  in  the  action  of  ejectment;  and  al- 
though a  writ  of  possession  was  not  executed  in  that  ac^* 
tion,  still  the  defendant  had  procured  it,  and  was  only  pre- 
vented from  putting  it  in  force  by  motives  of  economy. 
The  defendant,  at  first,  disclaimed  taking  under  the  will  of 
Mrs.  Brand;  nor  could  she  do  so,  until  the  Court  of  King* § 
Bench  had  decided  that  there  had  been  no  legal  disclaimer 
by  her:  but  the  plaintiff  has  never  been  tenant  to^the  de- 
fendant, so  as  to  entitle  her  to  distrain  for  the  entirety  of  the 
rent,  according  to  the  terms  of  tbe  original  demise  as  alleg- 
ed in  the  avowries;  for  it  was  proved  that  the  lady  of  the 
manor  had  received  the  rent  for  die  copyhold,  tttm  1810 
to  18@S.  It  was  incumbent  on  the  defendant  to  shew,  not 
only  that  the  plaintiff  was  her  tenant  at  the  time  of  tlpue 
distress,  and  that  she  held  under  the- demise  as. stated  in 
the  avowries,  but  that  the  rent  accrued  due  during  the  qon- 
tinuance  of  sach  demise.  Now,  the  defendant  received  iio 
rent  from  the  plaintiff  before  that  lease  had  expinedf^nOir 
for  several  years  afterwards,  nor  did  shetveat  her  as  ber 
tenant;  and  although  it'  may  be  said  that  the  faeii'of  tbe 
plaimiff'B  continuing  in  i>ossess]on  was  snfficientito  dieate si 
tenancy,  yet  there  was  no  evidence  of  a  new  demise^  and, 
even  if  there  were,  the  defendant  could  not  have  been 
entitled  to  distrain  for  rent  due  under  the  o^i^nal^  lease, 
either  at  the  eotei6fton  law,  of  by  virtue' of  the  statdtedf 
Anne.  The  defendant  wasr  aware  of  the  advevse  proeeed- 
ings  by  the  lady  of  the  manor  and  Sir  G.  H.  Smyth;  and 
althbttjgh  the  plaikifilff'faad  paidient'to  ihefonne^  fliKthe 
copyhold  premises,  which  was  reduced  from  SOOUto^  ITW. 
a'-year,  yet  the  defendant  did  not  think  it  right  to  interfere'; 
and  as  she  did  not' come  in  to  be  adtoiltted  after*  liie^']^ 
sentment  of  the  death  of  Mrs.  Brand,  ^tiA  proclamaiidnJs 
duly  made,  her  right  to  the  copyhold  became  forfeited. 
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1829.        and  the  seizure  and  judgment  in  the  action  of  ejectment 
gave  the  lady  of  the  manor  an  absolute  dominion  over  it 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^Although 
the  lease  granted  by  Sir  Harvey  Smyth  to  the  plaintiff 
expired  in  181 7»  yet  she  continued  to  hold  the  premises, 
and  has  ever  since  remained  in  possession.  There  has, 
consequently,  not  only  been  no  determination  of  the  ori- 
ginal tenancy,  but  it  must  be  assumed  that  she  assented 
to  hold  on  the  same  terms.  The  mere  act  of  seiaure  of 
the  copyhold  premises  by  the  lady  of  the  manor  did  not 
amount  to  an  ouster ;  and,  although  she  obtained  judgment 
in  the  action  of  ejectment,  she  never  sued  out  a  writ  of 
possession;  and  the  defendant  was  afterwards  admitted  to 
that  part  of  the  property.  Although  the  plaintiff  gave 
up  possession  to  Sir  G.  H.  Smyth,  on  the  ej^tment 
brought  by  him,  yet  it  did  not  repudiate  the  defendant's 
title  to  the  premises,  as  he  merely  claimed  as  lieir-«fr- 
law,  whilst  she  had  a  clear  and  paramount  title  as  de- 
visee. In  the  action  of  ejectment  brought  by  the  de- 
fendant, her  only  object  was  to  defeat  the  claim  of  Sir 
G.  H.  Smyth.  Besides,  a  writ  of  possession  was  never 
executed  by  the  defendant  in  that  suit,  but  the  plaintiff 
was  allowed  to  continue  in  possession.  That  action,  there- 
fore, could  not  have  the  effect  of  destroying  the  plaintiff's 
tenancy,  which  continued  from  the  time  of  the  original 
demise  to  the  day  of  the  distress,  she  never  having  been 
actually  turned  out  of  possession.  The  plea  otnon  tentdt, 
therefore,  cannot  be  supported,  as  the  plaintiff  came  in 
under  the  original  lessor,  and  continued  to  hold  under  the 
defendant  as  the  devisee  of  his  heir-at-law.  Neither  was 
there  any  evidence  to  support  the  plea  of  eviction,  as  the 
terms  of  the  original  tenancy  had  never  been  legally  de- 
termined, but  the  occupation  under  it  continued  from  first 
to  last,   A  mere  temporary  eviction  can  only  have  the  effect 
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of  suspending  the  rent  during  its  continuance,  but  cannot         1629. 
determine  a  subsisting  tenancy;  and,  although  the  tenant       BniDCEs 
may  have  been  inconvenienced  thereby,  it  is  no  answer  to  v, 

an  avowry  for  rent  in  arrear.  The  plea  of  eviction  neces- 
sarily admits  that  the  tenancy  once  existed ;  and,  although 
the  original  lease  might  have  expired,  still  the  tenancy 
has  not  been  determined,  but  must,  under  the  circum- 
stances, be  considered  as  a  continuing  tenancy. 

Lord  Chief  Justice  Best. — The  plaintiff  having  pleaded 
nan  tenuit,  among  other  pleas,  to  the  defendant's  avowries, 
it  is  only  necessary  to  consider  whether  she  held  the  pre- 
mises, in  respect  of  which  the  rent  was  alleged  to  be  in 
arrear,  in  manner  and  form  as  in  those  avowries  is  al- 
leged. I  am  clearly  of  opinion  that  she  did  not.  As  to 
what  shall  amount  to  a  continuing  or  existing  tenancy, 
is  a  mixed  question  of  law  and  of  fact.  The  facts  in 
this  case  were  most  properly  left  to  the  Jury;  and  the 
learned  Judge  was  of  opinion  that  the  objections  raised 
for  the  plaintiff  were  well  founded;  and  I  fully  concur 
with  him.  The  defendant  had  treated  the  plaintiff  as  a 
trespasser  from  the  2nd  March^  1814,  being  the  day  of 
the  demise  laid  in  the  declaration  of  ejectment.  It  is, 
therefore,  impossible  to  say,  that,  at  any  subsequent  period, 
the  defendant  had  considered  the  plaintiff  as  her  tenant, 
so  as  to  entitle  her  to  distrain  as  upon  an  existing  contract 
l>etween  them.  The  defendant,  therefore,  must  have  re- 
course to  some  other  remedy,  as  by  her  own  conduct  she 
shewed  that  the  relation  of  landlord  and  tenant  did  not 
exist  between  her  and  the  plaintiff  at  the  time  of  the  dis- 
tress in  question. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh   con- 
curred. 

Mr.  Justice  Gaseleb. — The  defendant  has  avowed  for 
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18S9.  rent  due  at  Lady-day,  18^,  at  which  time  it  is  alleged 
the  plaintiff  held  the  premises  as  tenant  to  the  defendant, 
by  virtue  of  a  demise  thereof  to  the  plaintiff,  at  the  yeaify 
rent  otSSSL,  payable  half-yearly;  and  the  plaintiff,  in  her 
plea  in  bar,  alleged  that  she  did  not  hold  the  premises  in 
manner  and  form  as  in  the  avowry  alleged,  or,  in  otiier 
terms,  that  she  was  not  then  tenant  to  the  plaintiff.  Now, 
the  defendant  had  precluded  herself  firom  any  right  she 
might  have  had  to  distrain  on  the  plaintiff,  by  having 
brought  an  ejectment  against  her  in  18£4',  and  in  which 
she  sought  to  recover  possession,  the  right  to  which  she 
alleged  to  have  accrued  to  her  on  the  2nd  Slarch,  1814; 
the  demise  having  been  laid  on  that  day.  She,  therefore, 
treated  the  plaintiff  as  a  trespasser  by  that  action,  and 
cannot  afterwards  tturn  round  and  distrain  upon  her  for 
rent*  It  is  unnecessary  to  consider  (he  etteci  of  the  sta- 
tute, 8  Anne,  c.  14,  as  the  original  lease  expired  in  1SI7, 
and  no  distress  was  made  within  six  months  from  that 
period.  Although  it  has  been  said,  that  the  object  of  the 
ejectment  by  the  defendant  was,  to  defeat  the  claim  of  Sir 
6,  H.  Smyth;  yet,  that  appears  to  me  to  ma!ke  no  diffe^ 
ence,  for  the  lessor  of  the  plaintiff  being  entitled  to  sign 
judgment  againsit  the  casual  ejector,  it  would  1)e  conclusive 
against  the  plaintiff  as  the  tenant  or  occupier.  Although 
the  defendant  may  have  a  remedy  against  the  plaindff  bj 
another  action,  still  she  had  no  right'  to  distrain,  as  she 
had  previously  treated  the  plaintiff  as  a  trespasser  by  her 
own  act. 

Rule  discharged. 
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1829. 

Doe  on  the  demise  of  Fisher  u.  Giles.  Thursdat/, 

— ,  Feb,  12th. 

I  HIS  was  an  action  of  ejectment..    At  the  trial,  be-  a  mortgage 

fore  Mr.  Baron  Faughan,  at  the  last  Assizes  at  Shrews-  t^^^^Xt, 

burvf  it  appeared,  that,  by  a  mortgage  deed^  dated  the  if  the  principal 

•^                                                                                   II                /♦!  "*™  remained 

19th  February f  1827,  and  made  between  the  lessor  of  the  unpaid  on  a  giv- 

plaintiff,  as  mortgagee,  of  the  one  part;  and  the  defendant,  ^g^^mSght^'^' 

as  mortgagor,  of  the  other  part:    the  latter    conveyed  SJJf'if'not  iid 

the  estate  and  premises  sought  to  be  recovered  by  this  ac-  within  a  ccruin 

tion,  to  the  former,  his  executors,  administrators,  &c.,  to  from  the  day 

secure  the  sum  of  6,^00/.,  advanced  by  the  plaintiff  to  the  Sem.^'e'^might 

defendant.     The  deed  contained  a  covenant,  that,  if  that  ^^  without  the 

concurrence  of 

sum  should  not  be  paid,  with  interest,  at  the  expiration  of  the  mortgagor: 

six  months  from  the  day  of  the  date  of  the  deed,  namely,  i^rtgagee 

on  the  19th  August,  1827,  the  plaintiff  might  enter  into  and  "JJ^f^JT^"***" 

upon,  and  take  possession  of  the  premises  mentioned  in  the  against  the 

deed;  and  it  was  further  declared  and  agreed,  that,  if  the  though  he' 


re- 


above  sum,  with  interest,  should  not  be  paid  withm  thirty  j;^?^  ^J^.'^*;^ 
days  from  the  said  19th  August,  the  plaintiff  might  be  at  siting  him  no- 

tice  to  quit,  or 

liberty  to  sell  and  dispose  of  the  premises  as  he  should  demanding  pos- 
deem  expedient,  without  the  assent  or  concurrence  of  the  '^'*^"* 
defendant.  The  above  sum  not  having  been  paid  on  the 
day  stipulated  in  the  deed,  the  lessor  of  the  plaintiff  com- 
menced this  action  two  days  afterwards,  namely,  on  the 
21st  August  f  and  no  interest  having  been  paid  from  the 
date  of  the  deed  to  the  24th  September  following,  (the 
thirty  days  having  then  also  expired),  the  demisie  in  the  de- 
claration was  laid  on  that  day.  The  lessor  of  the  plaintiff 
produced  no  evidence  but  the  deed  in  question,  when  it 
was  insisted,  for  the  defendant,  that  this  action  could  not 
be  maintained,  as  he  had  received  no  notice  to  quit;  and 
that,  at  all  events,  it  was  incumbent  on  the  plaintiff,  as 
mortgagee,  to  demand  or  require  the  defendant,  as  mort-  * 
gagor,  to  deliver  up  the  possession  of  the  estate,  previous- 
ly to  the  service  of  the  ejectment;  as  the  latter  must  be 

VOL.  II.  c  c  c 
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1829.  considered  as  standing  in  the  situation  of  tenant  to  the 
former,  as  he  was  allowed  to  remain  on  the  premises.  A 
verdict,  however,  was  taken  for  the  lessor  of  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside,  and  that  a  nonsuit  might  be  entered,  in  case  the 
Court  should  be  of  opinion  that  it  was  incumbent  on  the 
lessor  of  the  plaintiff  to  demand  possession  of  the  estate 
previously  to  the  commencement  of  this  action. 

Mr.  Serjeant  Cross,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted,  that  a  mortgagor,  when 
allowed  to  remain  in  possession,  must  be  considered  as  a 
tenant  at  will  to  the  mortgagee,  and  was,  therefore,  enti* 
tied  to  a  notice  to  quit,  or,  at  all  events,  could  not  be  treat* 
ed  as  a  trespasser  by  the  mortgagee,  without  a  previous 
notice  of  the  determination  of  his  will.  In  Partridge  v; 
Bere  (a),  it  was  held|  that  a  mortgagor  in  possession  of 
the  premises  mortgaged,  is  tenant  to  the  mortgagee;  and 
the  Court  said,  that  the  mortgagor  was  in  actual  posses- 
sion  of  the  mortgaged  premises,  by  sufferance  of  the  mort- 
gagee, who  had  the  legal  title  vested  in  him,  and,  there- 
fore, that  the  mortgagor  was  a  tenant  within  the  strictest 
definition  of  that  word.  In  GoodtUle  d.  CraUaway  v. 
Herbert  (6),  Lord  Kenyan  said :  ''  A  tenant  at  will  is  not 
a  trespasser;**  nor  can  he  be  considered  as  such  until  Ae 
will  of  the  lessor  is  determined.  This  action,  therefore, 
is  premature,  as  there  should  either  have  been  a  deaiand 
of  possession,  or  a  regular  notice  to  quit. 

Mr.  Serjeant  Russett,  on  a  former  day  in  this  Term, 
shewed  cause. — As  the  mortgage  deed  contains  a  covenant 
or  proviso,  that,  if  the  sum  advanced  by  the  nior^;8gee  to 
the  mortgagor  be  not  repaid,  with  interest,  on  or  before  a 
given  day,  the  former  might  enter  upon  the  premises;  and 

(a)  6  Barn.  &  Aid.  604.  (6)  4  Term  Rep.  681. 
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that,  if  8iich  sum  were  not  paid  within  thirty  days  from         1829. 
that  day,  he  might  sell  and  dispose  of  the  property  secur- 
ed,  without  the  concurrence  of  the  mortgagor;  the  latter 
was  neither  entitled  to  a  notice  to  quit  or  a  demand  of 
possession,  as  there  was  an  absolute  forfeiture  of  his  estate 
by  non-payment  of  the  mortgage  money  on  the  day  stipu* 
lated.    The  mortgagee  was  not  only  empowered  to  enter 
on  the  estate,  but,  after  the  expiration  of  thirty  days  from 
the  day  on  which  he  had  a  right  to  enter,  to  sell,  without 
any  further  authority;  and,  as  the  mortgagor  had  been 
guilty  of  an  absolute  breach  of  covenant,  by  non-payment  of 
the  money  on  the  day  stipulated,  the  mortgagee  was  entitled 
to  proceed  by  ejectment.   A  mortgagor  may  be  considered 
as  a  tenant  holding  under  a  lease  for  years,  at  the  expiration 
of  which  the  lessor  is  entitled  to  enter  on  the  premises  demis- 
ed, without  a  demand  of  possession,  or  a  previous  notice  to 
quit.    In  Keech  d.  Wame  v.  HaU  (a),  it  was  held,  that  a 
mortgagee  might  recover  in  ejectment,  without  giving  a  no- 
tice to  quit,  against  a  tenant  who  claimed  under  a  lease 
firom  the  mortgagor,  granted  after  the  mortgage,  although 
it  was  granted  without  the  privity  of  the  mortgagee;  and 
Lord  Mansfield  there  said :  **  The  question  turns  upon 
the  agreement  between  the  mortgagor  and  mortgagee. 
When  the  mortgagor  is  left  in  possession,  the  true  infer- 
ence to  be  drawn,  is  an  agreement  that  he  shall  possess 
the  premisesat  wiH  in  the  strictest  sense;  and,  therefore,  no 
notice  is  ever  given  him  to  quit ;  and  he  is  not  even  entitled 
to  reap  the  crop,  a(i  other  tenaats  at  will'are^  beeaasei  all  is 
liable  to  the  debt,  on  payment  of  which  the  mortgagee's 
title  ceases.  The  mortgagor  has'  no  p6wer,  express  or  im- 
plied, to  let  leases,  not  subject  to  every  circumstance  of  the 
inortgage."    Although  a  mortgagor  may,  in  some  cases, 
be  considered  as  a  tenant  at  will  to  the  mortgagee,  yet  it 
can  only  be  where  he  receives  rents  from  the  tenants  or 

(a)  I  Doug.  21. 

c  c  c  2 
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1829.        occupiers,  in  order  to  pay  the  interest  by  an  implied  aa- 
thoriCy  from  the  mortgagee,  till  he  determine  his  will. 
Here,  however,  the  mortgagor  was  in  possession,  and  if  the 
principal  sum  was  not  repaid  with  interest  on  a  given  day, 
the  mortgagee  had  an  absolute  title  in  him.  In  Moss  v.  Go/- 
limore,  Lord  Mansfield,  in  treating  of  the  relative  situations 
of  mortgagor  and  mortgagee,  says  (a) :  *'  A  mortgagor  is  not 
properly  tenant  at  will  to  the  mortgagee,  for  he  is  not  to 
pay  him  rent.    He  is  so  only  quodam  modo.    Nothing  is 
more  apt  to  confound  than  a  simile.    When  the  Court,  or 
counsel,  call  a  mortgagor  a  tenant  at  will,  it  is  barely  a 
comparison.     He  is  like  a  tenant  at  will.**    And  Mr.  Jus* 
tice  BuUer  referred  to  the  case  of  Keech  v,  HaUt  and  said, 
diat  ^  There  the  Court  did  not  consider  the  mortgagor  as 
tenant  at  will  to  all  purposes,  for  that  a  mortgagor  is  not 
entitled  to  emblements.**  That  learned  Judge,  in  the  sub- 
sequent case  of  Birch  v.  Wright y  said  (6),  ^'  That  a  mort- 
gagor has  often  been  called  a  tenant  at  will  to  the  mort* 
gageein  Courts  of  law  and  equity,  is  undoubtedly  true,  but 
I  think  inaccurately  so;  and  the  expression  has  been  used, 
when  it  was  not  very  material  to  ascertain  what  his  powers 
or  interest  were,  or  to  settle,  with  any  great  precision,  in 
what  respects  he  did,  and  in  what  respects  he  did  not, 
resemble  a  tenant  at  will.    In  old  cases,  he  is  sometimes 
called  tenant  at  will,  and  sometimes  tenant  at  sufferance. 
In  Keechv,  Hallf  Walktce  called  him  the  agent  of  the  mort- 
gagee; and  Lord  Mansfield  stated  him  to  be  tenant  at 
wfll  to  some  purposes,  but  not  to  others.   In  Moss  v. 
Gallimore,  'Lord'^ Mansfield  said: — a  mortgagor  is  not  in 
reality  a  tenant  to  the  mortgagee;   if  he  were,  he  mu^ 
pay  rent,  but  that  is  not  so.    To  many  purposes  he  is 
like  a  tenant  at  wilt,  but  he  does  not  pay  rent,  he  musi 
pay  interest  only.     If  a  likeness  must  be  found,  I  think, 
as  it  was  put  by  Mr.  Justice  Ashhurst,  in  Moss  v.  GalU^ 

(a)  1  Doug.  282.  (6)  1  Term.  Rep.  382. 
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more,  a  mortgagor  is  as  much,  if  not  more,  like  a  receiver  1829. 
than  a  tenant  at  will.  In  truth,  he  is  not  either.  He  iy 
not  a  tenant  at  will,  because  he  is  not  entitled  to  the  grow- 
ing crops  after  the  will  is  determined.  He  is  not  consi* 
dered  as  tenant  at  will  in  those  proceedings  which  are  in 
daily  use  between  a  mortgagor  and  mortgagee,  I  mean  in 
ejectments  brought  for  the  recovery  of  the  mortgaged 
lands.  If  he  were  tenant  at  will,  the  demise  could  not  be 
laid  on  a  day  antecedent  to  the  determination  of  the  will. 
But  it  is  every  day*s  practice  to  lay  the  demise  on  a  day 
long  before  there  has  been  any  actual  determination  of 
the  will,  sometimes  back  to  the  time  when  the  mortgage 
became  forfeited,  and  no  objection  has  ever  been  made  on 
that  account.  A  mortgagor  and  mortgagee  are  characters 
as  well  known,  and  their  rights^  powersj^  and  interests,  aa 
well  settled,  as  any  in  the  law.  The  possession  pf  the 
mortgagor  is  the  possession  of  the  mortgagee;  and,  as  to 
the  inheritance,  they  have  but  one  titlei  between  them. 
The  mortgagor  has  no  poiyer  of  making  leases  to  bind  the 
mortgagee.  He  cannot,  against  the  will  of  the  mortgagee^ 
do  any  act  to  disseise  him,  and  the  reason  isj  because  the 
mortgagee,  so  long  as  he  receives  his  interest,  is  virtually, 
and  in  the  eye  of  the  law,  in  possession.  The  mortgagee 
has  a  right  to  the  actual  possession  whenever  he  please, 
he  may  bring  ejectment  at  any  moment  that  lie  willy  and  he  ' 
is  entitled  to  the  estate  as  it  is,  with  all  the  crops  grow- 
ing on  it«"  The  authority  of  that  doctrine  has  never  been 
impugned,  but  has  since  been  invariably  acted  upon. 
Mr.  Justice  Buller  also  said,  in  Moss  v.  Gallimore  (a): 
'^  That  expressions,  used  in  particular  ca^es,  are  to  be  un- 
derstood with  relation  to  the  subject  matter  then  before 
the  Court,'*  And  what  fell  from  the  Court  in  Partridge 
V.  Bere,  was  applicable  to  the  particular  circumstances  of 
the  case  then  before  them;  but,  as  it  did  not  relate  strictly 

^a)  1  Doug.  283, 
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1829.        to  a  mortgagee  or  mortgagori  the  relative  rights  of  those 
parties  were  not  considered.     That  was  an  action  for  di- 
verting a  water-course,  and  the  declaration  contained  an 
averment,  that  a  certain  close  was  in  the  occupation  of 
one  Turner^  as  tenant  to  the  plaintiff,  the  reversion  be^ 
longing  to  the  latter;  and  it  appeared  that  Turner ^  being 
tenant  for  life,  had  mortgaged  the  close  in  question  to  the 
plaintiff,  for  a  term  of  years,  provided  he,  Turner ^  so  long 
lived;  and  that  Turner  had,  since  the  mortgage,  continued 
in  possession,  aqd  pai4  th^  interest  ;^  and,  although  it  was 
objecte4.  that  the  relation  of  landlord  and  tenant  did  not 
subtest  between  a  ii\cq;tgagor  and  mpftgagee,  and  thereQ^re, 
that  the  averment, wa3  not  supported  by  the  evidence^  yet, 
the  defendant  was  a  wrong-doer ;  and  therefore  the  Court 
held,  that,  as  the  mortgagor  was  in  possession  of  the  mort- 
gaged premises,  by  sufferance  of  the  mortgagee,  he  was  ten- 
ant  to  him ;  and  that,  as  the  legal  estate  was  vested  in  the  lat- 
ter, be  mightt  describe  himself  as  a  reversioner  in  his  decla- 
ration ;  and  in  a  note  by  the  learned  reporters  to  that  case^  it 
is  sud  (a):  ''  If,  in  the  mortgage  deed,  there  is  the  usual 
proviso  for  the  enjoyment  of  the  land  by  the  mortgagor  and 
bis  heirs,  until  default  in  payment,  &c.,  and  the  money  is 
not  paid  at  the  appointed  time,  and  the  mortgagor  con- 
tinues in  possession  after  the  determination  of  the  agiree- 
ment,  without  any  fresh  agreement  between  the  parties, 
he  is,  until  payment  of  interesl|    or  other  recognition 
of  tenancy,  tenant  by  sufferance,  for  he  came  in  by  a 
rightful  title,  although  he  holds  over  wrongfuUy.^    And, 
here,  the  defendant  held  wrongfully,  as  the  mortgage 
was  entitled  to  take  possession,  in  case  the  sum  advanced 
'  by  him  tp  the  mortgagor  remained  unpaid  on  a  given  day. 
At  all  events,  he  held  wrongfully  after  the  expiration  of 
the  thirty  days,  when  the  mortgagee  was  entitled  to  sell 
|be  premises,  (for  the  recovery  of  which  the  present 

(0)  5  Bam.  &  Aid.  605. 
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action  was  brought,)  without  the  assent  or  concurrence  of      ^829. 
the  mortgagor. 

Mr.  Serjeant  Cross,  in  support  of  his  rule. — There  is  a 
•wide  dbtinction  between  the  case  of  a  mortgagor  remain- 
ing in  possession  of  the  mortgaged  premises,  and  where 
they  are  demised  to,  or  occupied  by  another,  either  before 
or  after  the  mortgage:  and  here,  as  the  defendant  continu- 
ed in  possession  with  the  consent  or  permission  of  the  mort- 
gagee, be  must  be  considered  as  a  tenant  at  will ;  and,  if 
•so,  the  mortgagee  ought  to  have  given  him  notice  of  the 
•determination  of  his  will,  by  a  demand  of  possession. 
In  Powselejf  v.  Blackman  (a),  where  a  mortgage  deed 
contained  a  proviso  for  the  enjoyment  of  the  land  by 
the  mortgagor  and  his  heir,  until  default  in  payment, 
and  the  mortgagor  was  in  actual  possession;  it  was  held, 
that  he  might  be  regarded  as  tenant  for  years  to  the 
mortgagee,  during  the  continuance  of  the  agreement.  In 
Smarile  v.  WilliamSf  Lord  Chief  Justice  Holt  said  (6) : 
**  Upon  executing  a  deed  of  mortgage,  the  mortgagor, 
by  the  covenant  to  enjoy  till  default  of  payment,  is  ten- 
ant at  will,  and  the  assignment  of  the  mortgagee  could 
only  make  the  mortgagor  tenant  at  sufferance."  In  Coke 
Littleion,  Lord  CokCf  in  treating  of  a  tenant  at  will,  says  (c) : 
''  The  lessor  may,  by  actual  entry  into  the  ground,  deter- 
mine his  will  in  the  absence  of  the  lessee;  but  by  words 
spoken  from  the  ground,  the  will  is  not  determined  until 
the  lessee  hath  notice."  As,  therefore,  a  tenant  at  will  is 
entitled  to  notice  of  the  determination  of  the  will  of  his 
lessor  before  he  can  be  deemed  a  trespasser,  a  mortgagor 
in  possession,  by  the  permission  of  the  mortgagee,  is  en- 
titled to  a  like  notice;  and,  if  this  were  not  so,  it  would 
amount  to  an  act  of  injustice  and  hardship.  In  Keech  d. 
Wame  v.  Hall^  the  defendant  was  the  lessee  under  a 
lease  made  by  the  mortgagor  after  the  mortgage,  and  the 

(a)  Oro.  Jac.  659.  ijb)  1  Salk.  245.  (c)  Co.  U\X.  55  b. 
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1829.      ^'latie^'h^dd^ttasiRcidithe  tenaaojrt  at  itUby  |;isaiitiog  tach 
lease^  and  giving  up  the  posseMion  to  anothar*    In  M9$9 
vv  ijrkOkii^tet  tfa&  mbitgi^r  waft  aot  in  posseaaioib  trut  a 
'  tenant  fovy^ivs^  imder^  kiafiQ  nwdeprmbftf^  to  tbemort- 
gilge^aiidMr.Jastfceil^MfansiswKa):  ^  Where ibcMoct- 
'  gftgor  is  hitdseU;  thft  oitcu^nBr  o£  the  eitafic^be  jiiay^be  <)ta- 
dtkt^d  as'teiuht»t  villf- hotiie  oannotthe  4b  oeMdwbdt 
'  if  the^^  is  :>«l  inndtt^teBBiit^  Ibtt  thete .  can  be  no.  aueh 
thnig  as'  an  uoden^eoaiit  te  » teaant  at  w^l*    Xbe  demise 
Itself  MrdUtdamboiit  t^  a  dstnradaatiori  4>fsthe  ^riU*?    So, 
'  ivr  .BJrtfAi  vi^  l#^Ai,  Mn  Ju8titei.arifar,^^  that  the 
moi^tga^oy  ^oeld  not  be  oonaidered  as  a  tenaot  at<wiU#  at;  he 
^^kg'fwi  in  possession f  and  that  there*  eouU  oot  be  at  imr 
«nfl  >  tb  '-$f  tenant  at^  {iivili/''    In  Tkunder  d«  IfVtff ^  v.  Bti- 
s  'eA;^(ji),i'die-.del9ridaatowa8  lei.  into  pocteflviion'as  tenant 
'  tftm  ]fQiy>tty  ^ys^r^iby^tfaermertgager^iindbtejaefi/i^to  the 
c^mo^f^age^  to 'tHe  original  famrt^gee^  ttAk  waa,  tbeie- 
^'  foi^  bc4dy  tbatihia^aflignee  might,  nujitoia  ejectment 
^  \l4lb^titia''pi!wi(HisJaiotiae,io  qid       Bot^  theeaae  of  Air- 
^rfa/^iir^v£^)i&a.*dedisitre  authority  to;8bea%  ibat  jUie  le- 
laCton  dfflatidteil  andyfen^t  <8ufari9t8  hetipeen  a  mor^ga- 
gi^e  afidvAM^gager /in  {KMiseaaioni  smdf  iphe|i|ier.lhe  latter 
-be^oifWideralvas  a  .tenant  tat  irlU  oc  at  aiiff^rliBee»  be  is 
^  Entitled  Ho'  aiiialiice>ef  the  detenninalJkMPt  of  ^e  will  of  the 
^  tnortgagee^  pqeenoaljirtetbecomiDeqciwaepI  i^mM^kmot 
^  eiet^Sa^jiuQaQtkMe  d;  GoMuumy^v^JfprbertB  amliXie  d. 
■  jPbA^y  vrWilkimia)  afanr^  diat.a4eiqaQd  of  .poaaession  is 
ttecesaarf  to  aoppoil}  an'^jectmtnt^^ffiailb.a^leMJQt  at  will: 
*-*  and, '  inN  iUjsr^  )du  £«pitf  v*  9mrdi  (d)» .  '^1^  ^^  beld,  that 
^'  £l  person' id; ivta'iioaafiMon  upon  an[agreeineBt  fiwr  the 
<:  '^piirekise.'ofi]aiid«.efliiiiot'be  e^t^jbiy  ejeetmeDt}  before 
'  hi«r1awflil  poiaes^n,  wae  -deii^nxiafid  by  denial  ef  pos-  ' 
'seision;  or  ,ao«e  wrengfiil  act  done  by  lum  to  determine 
'  #Ufch  pmaesaion. 

Cur.  adv.  cuiL  ' 

(a)  1  Douif.  28d.'  ^<)  U  £aet,66. 

(b)  3  Bm,  449.  ((/)  13  East,  210.     ' 
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-    Lovd  Chief  Justice  BssTi  now  delivered  the  judgment        1829. 
of  the  County  as  fi^Uowa  i — ^ 

Tbis  was  an  aetbn  of  «geetinent  by  a  mortgagee  against 
a  mortgagor.  By  the  mortgage  deed^if  the  principal  snm 
t^emained  unpaid  on  a  given  day»  it  was  corenanted  that 
-the  niortgagee  might  enter,  mid  if  not  paid  within  thirty 
^dajrs  from  the  day  fixed  lor  its  payment,  he  was  at  liberty 
10  ^i^oceed  to  a  sale  of  the  estate,  without  the  ooncunrence 
of  the  mcfr tgagor.  Tha  action  was  brought  two  days  af- 
^er  the  day  on  which  tfae  mortgagee  had  a  right  to  re-en- 
ter fornon^paymenty  and  before  any  interest  had  been  paid 
OR  tbe  Hioney  lent.  It  was  insisted  at  the  trial,  that  an 
ejeetment  eoald  not  be  brought  until  the  mortgagee  had 
required  the  mortgagor  to  defiver  up  possession  of  the  es- 
tate.' My  broker  Faisghan,  who  tried  tke  cause,  reserved, 
fi>r  the  consideration  of  the  -Court,  the  question,  whether 
tbis^aetton  oeuld  be  maintained  without  a  demand  of  the  pos- 
sesion of  the  estate  preivioostQ  die  service  of  an  ejectment? 
It  has  never  yet  been  decided,  that  it  is  incumbent  on  a 
moHgagee  to  niake  such  a  demand,  previously  to  tbe  com- 
mencement of  an  action  of  ejectment  against  the  mortga- 
ger. In  P^tiridge  v.  Bere,  which  was  an  action  brought 
by  tbe  piaihtiff  ibr  an  irijury  done  to  his  reversion,  the  Court 
thought  that  -a  mortgagee  might  describe  himaelf  as  a  re- 
vei^sioner,  the  mortgagor  bein^  in  possession  of  the  estate, 
and  'said  that  be^as  a  tenant  within  the  strictest  definition 
of  tbe  word*  That  case  comes  nearer  to  the  present  than 
any  I  bave'  been  able  to  find.  But  that  was  not  a  case  be- 
tween tlie  mortgagee  and  tbe  mortgagor,  in  which  the 
Court  were  called'  upon  to  decide  what  were  the  rights  of 
tbe  one  against  the  other.  The  defendant,  in  that  case, 
was  a  wrongHloer,  and  bad,  therefore,  no  right  to  object 
to  the  plaintiff  calling  himself  a  reversioiier,  as  long  as  he 
permitted  the  mortgagor  to  be  in  possessuHi  of  the  land. 
It  has  been  argued,  that  the  mortgagor  is  tenant  at  will 
to  the  mortgagee;  and«  therefore,  the  latter  can  maintain 
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IB29.        no  action  i^ainst  the  former  till  ^lat  tenancy  is  determined. 
Lord  Mansfield,  in  the  case  of  Mo$sr^  Gailimoref  said: 
**  That  a  mortgagor  was  not,  properly^  a  tenant  at  will  to 
the  mortgag^i  for  he  is  not  to  pay  bun  rent*"    In  Birch 
y,  Wright f  Mr.  Justice  BuUer  says:   ^^  A  mortga^r  is 
not  considered  as  a  tenant  at  will  in  those  proceedings 
which  are  in  daily  use  between  a  mortgagor  and  a  mort- 
gagep>  I  ni§an  in  ejectmenjts  broMght  for  the  recovery  of 
mortgaged,  lanfis."    This  ppinion  of  Mr.  Justice  BuUer 
isjdii^Uy)  to^  the  point  in  question^    The  words  of  liord 
Mimifi€>fd,  f'he  is  not  to  pay  him  rent,"  are  yery  import- 
ant   The  payment  of  rent  countenances  a  right  to  the 
possession  of  the  land;  the  payment  of  interest  does  not, 
it  relates  to  the  debt,  and  not  to  the  property  pledged. 
Ji  laja^lotd  is  not,  by  takii^  rent,  to  induce  aipiaa to  sow 
ih^  j|and|t .  and  then  turn  bim  out  before  be  c«n  take  the 
qrppi  and,  therefore,  a  tenant  at  will  has  emblements,  or 
may  take  the  crop  for  his  own  use  (a).     Lord  Manffieid 
s^s^  in  £^^ci  t.  Hall,  *'A  morlgagor  is  not  entitled  to  reap 
the  erqpa  as  other  tenants  at  will  ace,  because  all  is  liable 
to  the  debt."    A  mortgagor  resembles  9  person  who  h^s 
executed  a  statute  or  recognizance.  Whatever  such  a  per- 
son does  to  give  value  to  the  property  under  pledge,  is  done 
for  the  benefit  of  the  creditor.  Barderis  and  Withington*s 
case  was  a?  follows  (6) :  A.  is  bound  in  a  statute  to  jl^.,  and 
aowaihe  land ;  B,  extends-  theMnd^^  which  are  .d^livel:ed  to 
iimi  in  eitecn tvon:  it  y^m  adjudged;*  that ilfe  «onuase  ahWl 
have  th^  Corn  Sown.    The  sanfe  law  in  the  ^se  of  a  re- 
cognizance.    tS  the  moiptgagor  is  not  a  tenant  at  n^iH',  then 
the  law  relative  to  tenants  at  will  has  no  application  to  this 
case.    We  must  look  at  the  covenant  he  has  made  with 
the  mortgagee,  to  ascertain  what  his  real  situation  is.  We 
find,  from  the  deed  between  the  parties,  that  the  posses- 
sion of  his  estate  is  secured  to  him  until  a  certain  day, 

(a)  Co.  Litt.  55  b.  (6)  2  Leon.  54. 
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that,  if  be  does  not  redeem  his  pledge  by  that  day,  the  1829. 
mortgagee  has  a  right  to  enter  and  take  possession.  From 
that  day  the  possession  belongs  to  the  mortgagee;  and 
there  is  no  more  occasion  for  his  requiring  that  the  estate 
should  be  delivered  up  to  him  before  he  brings  an  eject- 
ment, than  for  a  lessor  to  demand  possession  on  the  de- 
termination of  a  term.  The  situation  of  a  lessee  on  the 
expiration  of  a  term»  and  a  mortgagor  who  has  covenant- 
ed that  the  mortgagee  may  enter  oh  a  certain  dayi  ispre^ 
cisely  the  same.  If  this  situation  expoees  ntott^a^ot&tf^ 
aiiy  tiardship,  they  must  gu&rd  against  it  by  an  altenition 
in  the  terms  of  th^  mortgage  deeds.  Mortgagees,  how- 
ever, do  not  find  it  to  their  advantage  to  enter  xtpott  die 
estates,  if  they  can  get  their  interest  regularly  paid;  for, 
from  the  time  that  they  get  possession,  their  situation  is 
far  from  desirable,  from  the  constant  fetate  of  preparation 
they  must  be  in,  to  account  to  the  mortgagor  when«- 
ever  he  shall  be  ready  to  discharge  the  mortgage  d^t. 
This  circumstance  has  rendered  any  security  for  the  mort- 
gagor against  any  hasty  actions  of  ejectment  unnecessary. 
The  rule  for  a  nonsuit  must  therefore  be 

Discharged  (a). 

(a)  The  same  point  was  deter-  in  the  situation  of  tenant  at  alt;  or^ 

mined  in  the  Court  of  Kin^  at  all  erents,  he  is  «ot  more  than 

BMcA,iiithetaBtTerm,]ntlie€88e  tfemmiat  sufforwicej  butin  ape- 

of  Z>oad.  Robyy,  Maiiey,  8  Bam. .  cuUar  charac^r,  and  liable  to  be 

&  Cresa.  767,  where  Lord  Tenter-  treated  as  tenant  or  as  trespasser, 

den  said,  "  The  mortgagor  is  not  at  the  option  of  the  mortg^igee."* 


.'A         •   '    ,-  i  r' 
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IM^  '  '• 


Bi^YANT.f>.  Sir  John  Pitaaiifa»  Bait. 

A  defendant  JL  HIS  wM  Bh  actibn  oF  dssumpHt^  and  brought  to  recover 
ter]^^2i^»'  moliaylilid  bud  i^cfeivedby  tKe  defendant  to  the  plaintira 
eontifmanee,  ai-  y^^    Theftcts  were  vAttXiis^zi—fxi  February,  1826,  the 

though  be  it  un-  ,      .  '  . 

der  tenns  of  re-  dofWhdatlt;  wbo  was  bi  partnership  with  Shaw  and  Barber ^ 
and  taking  short  ai  bankers^  ffi  Ltmdon,  stopped  paymenti  and  the  plaintiff* 
nodceof  trial      h«».tliM,tt  bakhcfe  hi  theit  hands.    In  August  following, 

ail '«rratt^6ttieRt  fra#  tti^de  for' the  benefit  of  the  creditors, 
and'atttbe'def^ndant's  property  was  to  be  subject  to  the 
diAdltf^ge'^ftbedisbVBof  the  firm,  after' the  payment  of. 
cchptain  pHthte  debts  of  hi^  own.'  A  letter  of  licence  by 
de^  wa*  granted-  to  'the  defendant^  for  two  years  from 
tho^^att€f'tb)fer^/}ft' consideration'  of' liis  undertaking  to 
collect  his  debts,  sell  his  estates,  atld  doiitert  them  into 
money;  at  the  expiration  of  which  time,  the  deed  was  to 
opitfat^'  ^  a  'release  t<S '  ihe '  respective  creditors ;  and 
the-plitintlflr  sfghed  the  deed  as  one  of  such  creditors. 
The  «eed  contained  a  proviso,  that,  if  certain .  persons 
therein  tmmed  as"  Inspectors,  should  certify  that  the  de- 
fendant should  make  default  in  certain  payments,  or  fail 
in  the  performance  of  either  of  the  covenants  contalnedr 
in  l^de€fd,'t!fae  t^lease '  should'  he  suspended,  or  .cease  to 
opeMlelM^af^i^'st^tne  Creditors,  who  should  be  remitted 
to  tfaeit  fyrigfVial  daiihs.  The  declaration  was  filed  on  the 
1 8th'  Niot&mbir  ^ast,  ahdi  on  the  tSth  December  following, 
the  deftedknl  pleaded  the  deed  as  a  release,  but  omitted 
to  set  Mi  tiie  elause  or  proviso  by  which  the  release  was  to 
be  siispenddd'or  'defekted;  to  which  the  plaintiff  replied 
specuallyVtlM^the  m^pleCtidrs  named  in  the  deed,  had  not 
certified  thkt  th^  defendant  had  performed  the  covenants 
therc^  contained;  and,  on  the  first  day  of  this  Term,  he 
ruled  the  defendant  to  rejoin  within  four  days,  which 
expired  on  tliej^hi/<t>ti^r^1ast;'bn  which  day,  the  de- 


PUBixa. ' 
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fendant  obtained  a  Judge's  order  for  three  days'  further  18SV< 
tiine  to  rejoin,  on  the  terms  of  rejoining  issuably  and  tak-  bmtant 
ing  short  noticb  of  tnal-for  tfie  kM  Sittings  in  this  Term. 
On  the  evening  of  tbe  S9tfa,  the  deAndant  pleaded  a  plea 
puit  darrein  contimtance^  aU^j^ng  that  tb^-  pbwttifiVtUgiw 
not/vr/A«r  to  .maintain  hisractjOD  against  hiaicbewbfe  Iw' 
said,  tbat,  after  the  last  contittutmce  of  this  cavsei  to  wi^' 
on  the  Sdth  January,  ,18i^,  tbe.iiupectora  oa^ied  and.' 
acting  under  the  deed  in  tb^  preplicatioa  nipBitioaad»-4id<  , 
certify,  that  the  defendant  had,  tq  tliQir  4ati^{^;t^p,««aipti>  i 
ed  vith  all  the  covenants  in  the  deed  coiit»inadt  oa  hiaparlt.. 
to  be  performed  and  fulfilled^  and  this  &c.,  iHi»ref<Mr^&feti. 
On  this  plea  being  delivered  to  the  .plaintiff^  «t(orBil»»' 
they  returned  it  tg  tl^  defendant's.  att^^,iM4-,fligDed', 
interlocutory  jud^ept  for  ,w«ot  of  ji,rPJoifi^^(>  9]l«g^>'- 
that  the  defendant  ha^  not  rejeinefl  i^jfua^  iri}l^it.yi«'  < 
terms  of  the  Judge's  order.  ■;:-■■■'■■'    '■'  ■ 

n  a,fon|per.d»3r.ia  this  Ton^tm  ^ 
s,  obtained  a  j^e  nuii  -tl^at  Sliis  -  . 
flide,  as  hfcv^p^  been  ii;ngHH»rl>i'  i 
tiff  might  pay  the  off^,^  A», ' 


Mr.  Serjeant  JoflM  now  shoved  caiue,  and,  ^ufma^edj  .; 
that  the  judgment  was  regular,  as  th^  .^feo^t^t  lM^,qot, ;. 
Kgoined  issuably,  and  that  a  plea  ^f /itM«  (irHYCM  cav'fMM-    . 
aace,  contuning  mattar  of  defepce  which  di4  votwiBtsM,. 
the  time  of  the  replication,  ^r  eren  when  the  piitila  m-  .  : 
join  was  obtained,  t^ould  not  b^  oonudered  i^m  rfgoiiitdet,^ 
much  less  an  issuable  rejoinder.    .The  d^fea^^tnu^t   , 
have  given  the  release  in  evidence  under  the  general.  is«iie ; 
but  as  he  set  out  a  part  of  it  only  in  his  plea,  be  corapaUwl  . 
the  plaintiff  to  reply.     When  time  is  given  to  plead  or  re* 
join,  the  plea  or  rejfindax  must  be  confined.  tomatterK  ' 
then  ID  existence,  aa  it  isanactof  indulgenofttotfae.psBtjy 
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1829.  applying.  By  rejoining  isauably.  the  defendant  was  bound 
to  answer  the  replication  in  termsi  and  to  take  issue  upon 
it;  hut,  by  pleading  a  plea  puis  darrein  coniinttanee, 
he  introdtieed  new  matter,  and  thus  waived  or  abandoned 
the  previous  pleadings  in  the  cause.  Such  a  plea  must 
be  treated  with  the  same  cftrictness  as  a  plea  in  abate- 
ment, which  is  not  an  issuable  plea,  as  it  does  not  go 
to  the  merits;  the  plea,  therefore,  was  improperly  plead- 
ed, as  it  would  not  have  been  in  time  but  for  the  Judge*s 
oi^er,  audit  cannot  be  considered  as  an  issuable  rejoinder 
widiin  &e  terms  of  that  order. 

Lord  Chief  Justice  Best. — Whether  the  plea  be  good 
or  bad,  I  am  of  opimon,*  that  the  plaintiff  was  not  entitled 
to  sign  judgment;  he  should  either  have  taken  issue,  or 
demurred;  and,  even  if  the  defendant  had  rejoined  issua- 
bly,  he  might  have  pleaded  a  substantial  matter  of  defence 
arisihg  after  the  last*  coxitinuance. 

Mr.  Justice  BtntROuoH  (o). — ^The  plea  in  question  in* 
troduces  new  matter,  and  we  cannot  prevent  its  being 
pleaded  >^it  is  totally  independent  of  the  Judge's  order. 

Mr.  Justice  Gasslbe. — ^The  defendant  was  clearly  enti- 
ced to  put  this  plea  on  the  record ;  and,  if  it  were  bad  in  sub- 
stanoe^  the  phmtiff  should  hav^  demurred  to  it ;  hot  he  was 
neiientitled  to  jAgn  judgniebt.  It  tras*  not  plead^  by  way 
jof  a  tcpipier,  ner  jidatfa&withltt  thotemisJof  du»  Judge's 
onlBr^ .  mithfir  ididjdMcdefendant  require  Ithmlovd^rv  He 
allegesidiBfrthe^pldintiff'might  noiyppr^Aerto  malntiuii  his 
Sdion  against  him  fer  the  reasons  therein  set  forth,  and 
whieh  arose  after  the  bst  continuance.  If  the  defendant  had 
taken  issue  on  the  replicali<m,  within  the  terms  of  the  or- 
der, it  would  not  have  prevented  him  from  aflterwards  fil- 

(a)  Mr.  Justice  Park  WM  at  Chambers. 
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iiigthis  pka;  akid,^aA  the  pUittHifiF improperly  signed  judg-        1829- 
ment,  the  rale  to  6et  it  aside  must  be  miide 


Absolate  wkh  eosts. 


Bryant 

PSftRINQ* 


Verb  v.  Garden.  ^^T^l 

F€h.  12th. 

X  O  a  dedaratum  by  the  plaintiff  as  indorsee^  against  the  TosdecUnaon 
defendant  as  the  acceptor^  of  a  bill  of  exchacigei  due  change  due  on 
on  the  5th  December  last,  he  pleaded  a  judgment  recover-  ^  ^th^^feTd- 
ed  on  tbte  same  bill,  in  the  preceding  ikSeAo^JinM  Term,  ut  pleaded  s 
Tlie  plaintiff  having  treated  the  iplea  as  a  nullity,  and  vend  as  of  the 
signed  judgment  as  for  want  of  a  plea  after  die  day  it  ^*^r^ing: 

was  filed —  »    — fleW,  that  the 

'^  plaintiff  might 

'  :    :r  I  ,.)       «gn judgment, 

Mr.  Serjeant  ^iic{r^tr«>  on  a /feormer  day  in  llasJTfinr,  Mtl^nxhe 
obtained  a  rule  nisi  that  the  judgment  might  be  set  aside,  ^"  •^  **' 
as  it  was  not  signed  till  after  plea  pleaded. 

Mr.  Serjeant  WUde  now  shewed  eauae,*  apd  8ubimtte49 
that  this  was  clearly  a  sham  plea;  and  as  the  bill  on 
whicji  die  ^lion  wa^  brought  Vaa«ot  due  juntil  lifteh  the 
term- to  ii^ich^he  jiodgmtat  rdated*  die  {damtiff  was  en- 
titled to  treat  it  as  a  nuUity,  a^  it  was  fidse  npoii  the  face 
of  it;  and  he  assimilated  it  to  a  casoj  where,  if  the  plain- 
tLOTa  cause  of  action;  atose  on  a  day  in  term/ and  ,ihe 
defendnit  ^plead^a  judgment  tetovered  of  thfa  same  tdrm, 
it  wookl  be  bad  upon  tbe  face  of  it.  .Hcfin&Iied^ontfae 
oaae  t>f  Lamb  v.  Prati  (n).  as  being  precisely  in  point, 
where  the  Court  treated  a  plea  of  jodgment  recovered  of 
a  term  before  the  cause  of  acdon  accrued  aa  a  nnflity,  and 
said:  ^'  If  defendants  will  plead  judgments  recovered,  fbr 

(c)  1  Dow.  &  Ryl.  577. 
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1889.        the  purpose  of  delay,  let  them  at  least  take  care  that  their 
pleas  are  good  in  form/* 


Mr,  Serjeant  Andreuft,  in  support  of  his  rule,  rdied^n 
the  case  of  Yomig  ▼•  Gadderer  {a)t  where,  m  an  action 
against  the  acceptor  of  a  biU  of  exchange,  he  fdeadk^  a 
judgment  recovered  for  the  same  debt;  the  Court  refused 
to  set  aside  the  plea  or  permit  the  plaintiff  to  sign  judj^- 
ment,  although  the  defendaat  had  admitted  the  debt»  f^d 
repeatedly  pfroiused  the  plaintiff  to .  p^  it^  after  he  had 
been  serred  with  process  in  the  «gtion:  and  Mr.  Justice 
Park  said,  that  sucli  a  pl^a  iTas.an  p^rd^iiiiMry  defence^  and 
thai  the  Court  were  not  to  a^wiM  (h^.it  vras  &k^  Tiie 
idaitttiff,  at  all  evanta*  oiigbt  .luit. .  t^  KaTe  signed  judg- 
ment^ but  rimvld  hare  appli^  to  the  Court  to  set  aside 
the  plea. 

But  the  Court  held»  that  the  plea  was  bad  upon  the 
iiice  of  it|  and  that  the  case.pf  X^nf^  ¥•  ^Rri^  was  precise- 
ly in  pefat,  whilst  Aat  of  Ynhmg  v.  GofU^^^  was  dis- 
tinguisbaU^  as  diere  the.  pl^ajdJd^no^  appear,  to  b^.bad 
upon  the  fiute  of  it;  that  the  rule  Mb.  that,  if  it  be  doubt* 
ful  whether  a  pba  be  good  at  not,  tbe.plaiatiff  must  eithjer 
demm  or  asoYe  to  set  it  asidei  but  if  il^  be  nonsensieal 
or  false^  he  may  treat  it  as  a  nuUity  and  sign  judgment. 

Mr.  Serjeant  Wilde  haTing  obtained  a  cross  role  to 
compute  principal  and  interest  on  the  bill — 

The  Court  ordered  it  to  be  made  absolute,  and  the  rule 
for  setting  aside  the  judgment  to 


Discharged  widi  costs« 


(a)  8  B.  Moore,  437;  S.  C.  1  Bing.  380. 
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Stewart ».  Williamson.  FeLt^h. 

The  plaititifl^  in  Jamm/,  1896^  dbfmed  Aimm  4)«  de-  Tfiei*«h>dff, 

"^  having  a  claim 

fendant  2,146^^  for  the  bii*e  itAdus^  by  tb^htt^olllif^pMii*  on  the  defend- 
tiff's  ship  ^tbion,  tinder  A  obartcr-psttyeatesl^  iirto.Ji^e-  charter-party, 

tweeri  th^plafhtlffttndd^feiidwitfavSSpp/wnABn  180**  Ti^e  j'^^dbpu^^^^^^^ 
defendant  having  d{«pitt<^d  thd  daini)  both  pur tida  eonm^d  it  was,  by  bonds 

of  submission, 

thdt  it shoTild be 8ubni}t€ed4lotbe<ktc«miilatioiiof  t9f^<ftr-  referred  to  two 
'  bftrator^,  ^hb  wt^e* to  tbe  btlfbetty  taikmom  aitibWl.jwr-  ^j."  m^J" 
sontbactacrtiikipire.'  Boiweh  of  soinftisBiofiiiteiteMcorifo^y  ^^«  order  of  re- 

•^   ,  '^  "    ference  was 

prepared  and exeeul^d^y  the^  plaifttiffiaBdditfqidMiftiiii'tfie  made  a  mie  of 
penaky  of90dOL,'MA  by  wbictwthey  agreedrtiDabido  by  the  pire  having co*^- 
award;  and  tfaie^tibinkbidfi^  to^tbtfv^ra&rencd  wA.joi^  a  tu'h^p.^iTmy 
rule -of  the  Conrt  o{  King's  Benek,    In  Ihtm^y,  1886,  towards  the  dc- 

fendant,  the 

the  arbitrators  and  umpire  proceeded  on  the  refi^anf e»  pUuntiffrevoked 
and  having  examined  several  witnesses  on  behalf  of  both  ^^  ar"  itraton^^ 
parties,  which  occupied  them  until  the  and  >-d^7:fWllow.  J^^^^]][2^  l^^ere 
ing,  the  plaintiff  and  defendall^  deelaaied'4fa9it.itbfy  bftd  he  resided.  Tiie 
dosed  their  ckAet,  Ori  the  ddtb,^  tiheiakfU^^toffftf  mt  i)itn-  Jards^m^de  ^ 
ipire  met,  and  on  Adr  eiCpMBBiogifiti^.iiiuii&teMbat.the  ?h7/found''SM 
plaihtiff  wfaff  not  en  Aled  tbrecoi^r  any  tpatt  .0f<»ltjatd«irn»  nothing  was 

-f.        '  .,..,  ,  -.1*..  «i        due  to  the  plain- 

his  attorney  prouiU^ed' a  aeea'«pi  jntiHHii|tipq|,  liwiMri.tne  tiff,  and  directed 
hand  and  seal  of  the  plaintiff,  ikted^oft^tbe  ^0^.4^7  S^c^T/f'lJ^ 


preceding,  whereby  he  revoked  kia  «iltUoMtyitQf4Jl|S,a^bi-  wSlTtoncUn"**^" 
trators.  But,  on  the  28th,  the  arbitrator  nominated  and  ap-  which,  he  com- 
pointed  bythe  defendanti  together  with  the  un^pirei^nade  tion  against  the 
an  award,  by  which  th^y  detomined  t*^  t^Vl^fnUflT.^as  fhtSfart^^^pV 
not  entitled  to  receive  any  thing  from  the  defendant  in  re-  ty,  and  recover- 

ed  a  verdict  and 

speot  of  Us  cbuto,  and  tbey  also  directed  the  plaint^^  pay  sued  out  execu- 
a  moiety  of  the  costs  of  the  reference* .  ^otwitj^sti^ndi^g  reTusod  t^  suy  ^ 
the  award,  the  plaintiff,  shortly  afterwards,  commenced  2thouT*t°"' 
a&'iictidii^ginpst  the  defendant  in  this  Court,  on  the  char-  insisted,  that 
ter-party  under  which  the  claim  in  question  arose,  and  liable  to  an  at^ 

tachment  for 
non-perfonn- 
aooe  of  the  award,  and  that  he  could  not  be  served  with  proCv?ss,  he  being  out  of  the  jurisdiction  of 
the  Court,  and  that  the  defendant  had  commenced  an  action  against  him  on  the  arbitration  bond. 

VOL.  If.  D  D  D 
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1889.         obtained  a  verdict  for  1,500/.,  at  the  Sittings  after  the  last 

STEWAftT      term,  before  the  Lord  Chief  Justice;  the  defence .  being, 

V.  that  the  ship  was  not  sea-worthy,  which  the  Jury  negi^tiv.- 

ed,  and  whidi  they  were  fiiUy  warranted  in  doing,  l^  the 


adduced  for  the  plamtiff. 
The  plaintiff  baring  sued  out  executipo,  tbe  defendant . 
commenced  an  action  against  him  on  the  arbitcation  bond* 
and,  on  a  former  day  in  this  term,  n^itdc  an  affidavit  of 
the  foregoing  &cta,  and  also,  that  be  /Dould  nipt  serve,  the 
pbiintiff  with  process,  although  he  was  adyised  that  he 
was  liable  to  an  attachment  for  contempt  of  the  order  by 
which  the  submission  was  made  a  mle  of  Court*  as  w^  W 
lor  non-pajrme'nt  of  tl^e  costs  directed  by  tlie  award;  £br 
tliat,  shortly  after  tbe  award  was  made,  the  plaintiflTh^  J^ 
this  country  for  Seotkmdt  .whs^re  he  had  erer  ^noe  resided, 
and  that  he  had  expresse4  h^^  •  determination  to  reina^i 
there,  in  order  to  avoid  the  attachment  or  apy  other  pro* 
cess  being  executed  against  hinu  ,        • 

tJnder  these  circumstances,  Mr.  Serjeant  Taddfff  on  a 
former  day  in  this  term,  (pmt*  the  3 1st  Joiitiary,)  obtained- 
a  rule  nisi,  that,  on  the  defendant's  paying  into  Court,  on 
or  before  the  9th  instant,  the  sum  of  1,500/.,  beiog  the 
amount  of  the  verdict  fouod  for  the  pbiintiff,  together  with 
the  costs  to  be  taxed  thereon,  the-execution  might  be  stay- 
ed until  tbe  further  order  or  direction  of  the  Court.  The 
feamed  Serjeant  submitted,  that  this  was  the  only  mode  to 
com]>el  the  plaintiff  to  appear  to  proce^  which  had  been 
sued  out  against  him  in  the  action  brought  by  th^  defe^id- 
ant  on  the  arbitration  bond,  and  aiao  for  the  payment  of  the 
moiety  of  the  costs  of  the  reference,  which  the  Arbitrators 
had  directed  him  to  pay ;  and  that  the  plaintiff  was  dearl|r 
liable  to  an  attachment  for  contempt,  for  non-compliance 
with  the  terms  of  the  order  of  reference,  it  having  been 
made  a  rule  of  Court ;  and  that  the  plaintiffs  agent  had 
declared,  that  he  (the  plaintiff)  would  not  come  again  on 
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this  side  bi^flie  Tweedy  he  thefeby  inten^iog  to  avQJd.any         IS29. 
proceedings  that  'might  be  instituted  against  him  at  the       ^    ^ 

STEWaBT 


suit  of  the  defendant. 


••• 

WiLLIAHSOjI. 


Mr.  Serjeant  JVildenow  she  wed  cause^  on  affidavits^  which 
stated,  that  one  of  tlie  arbitrators  was  an  intimate  friend 
of  the  defendant/that  tne  umpire  was  nominated  and  se- 
lected by  him,  and  that  be  refused  to  proceed  with  t^e . 
reference,  unless  sucn  mnpire  was  appointed";  to  whicb 
the  plafntitl^  after  considieraUe  hesitation  acceded,  in  or-  '" 
der  to  avoid  the  expense  of  proceedings  at  law: — tHat  the 
partiality  of  the  umpire  (a  sail-maker),  iq  favour  of  the  de- 
fendant,  was  manifest,  from  the  first  meeting  to  the  last;, 
that  the  defendant  had  given  him  ah  order  for  sails  to  be 
furnkhed  to  a  vessel  of  bis,  after  be  bad  taken,  upon  biQi- 
self  to  act  as  umpire;' and,  that  the  plaintifT,  by  advice  ' 
of  counsel,  cauised  the  submission  to  be  revoked,  before 
the  award  was  made.     It' was  also  sworn  that  the  plain- 
tiff was  a  native  of  Scotland,  and  resided  and  carried  on 
business  there ;  that  he  had  seldom  any  occasion  to  come  to^ 
England;  and  that  he  had  no  reason  to  be  there  since  the 
makitig  of  the  award-. 

On  these  grounds,  the  Teamed  Serjeant  submitted,  that 

•  •    • f 

the  Court  would  not  interfere  to  deprive  the  plaintlflTof  (he 
'  fruits  of  his  execution,  as  the  defendant  had  ho  (Certain  claim 
against  him,  either  by  verdict  or  judgment,  of  for  ah  ascer- 
tained debt;  and  that,  if  the  defbndaht  proceeded  fnbis  ac- 
tion  on  the  bond,  he  could  only  Tecover  the  moiety  of.  the 
costs  of  the  reference.  Besides,'  th^  damaged  would  be 
unliquidated,  and  not  in  the  nature  of  a  debt  due  from  the 
plaintiff.  The  costs  df  £he  reference  couTd  ,not  be  set 
off  against  the  verdict,  iand  the  plaintiff  bad' a  right  to 
revoke  his  authority  to  the  arbitrators,  oh  the  ground  of 
partiality  and  improper  conduct  by  the  umpire;  and  also, 
to  resort  to  an  action  on  the.  charteV-pariy,  to  enforce  his 
claim  against  the  defendant ;'  and  tne  verdict  of  tkie  Jury 

D  D  d2 
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^  1829.        is  conclusive  to  shew,  that  such  claim  was  well  founded  In 

Stewar        ^^®  ^^^^  instance.     If  the  defendant  should  think  fit,  he 

tf.  may  institute  proceedings  against  the  plaintiff  in  Scotland, 

Williamson.        .         i.^-.ti^^  .t  t. 

where  ne  is  domiciled;  and  he  cannot  be  brought  into  con- 
tempt, as  the  defendant  has  not  shewn  that  he  knew  that 
the  order  of  reference  had  been  made  a  rule  of  Court. 

Mr.  Serjeant  Taddy  and  Mr.  Serjeant  Spankie,  in  sup- 
port of  the  rule. — The  plaintiff  was,  at  all  events^  guilty 
of  a  contempt  of  the  rule  of  Court,  by  revoking  the  sub- 
mission, as  the  rule  was  obtained  before  the  reference  was 
proceeded  on.  ICot  only  the  particular  sum  the  plaintiff 
claimed  from  the  defendant,  was  referred  to  the  arbitra- 
tors,  but  all  differences  arising  under  the  charter-party  on 
which  the  plaintiff  afterwards  brought  his  action,  and  re- 
Cpvered  a  verdict.  The  defendant  was  not  only  justified 
in  commencing  his  action  on  the  arbitration  bond,  but 
was  also  entitled  to  proceed  against  the  plaintiff  by  an 
attachment,  and  he  only  seeks  to  compel  an  appearance; 
and  although  the  umpire  might  have  been  guilty  of  im- 
proper conduct,  it  would  have  been  a  ground  for  setting 
aside  the  award ;  but  the  plaintiff  had  no  right  to  revoke 
his  authority,  after  the  evidence  had  been  closed,  iand 
the  arbitrators  were  on  the  eve  of  deciding  that  he  had 
no  claim  on  the  defendant : — ^and,  as  the  plaintiff  keeps 
out  of  the  jurisdiction  of  the  Court,  the  defendant  merely 
seeks,  by  this  application,  that  he  may  he  compelled  to 
appear,  for  the  purpose  of  having  the  action  on  the  bond 
tried  on  the  merits. 

Lord  Chief  Justice  Best. — When  this  application  was 
ma^e,  I  thought  it  right  to  grant  a  rule  nisi^  in  order  to 
ascertain  whether  the  plaintiff  had  revoked  his  authority 
to  the  arbitrators,  without  any  reasonable  ground  or  just 
cause.  If  he  had^  we  might  have  interfered,  so  that  jus- 
tice might  be  done  between  the  patties.     I  fully  concur  in 
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the  verdict  which  the  Jury  found  for  the  plaintiiFi  and         1829. 
was  much  astonished  that  the  arbitrators  had  allowed  him       ^     "^^ 

Stewart 

nothing  in  respect  of  his  claim  on  the  defendant.  Al-  _  tr. 
though  the  conduct  of  the  umpire  might  not  have  been 
so  gross  or  partial  towards  the  defendant  as  to  vacate  the 
award,  yet,  as  it  is  sworn  that  he  was  employed  by  the 
defendant,  after  he  took  upon  himself  to  act  as  umpire,  he 
should  at  least  have  answered  that  fact*  But  I  give  no 
opmion  on  that  point.  The  arbitrator  nominated  by  the 
defendant  refused  to  proceed  with  the  reference,  unless  the 
umpire  were  appointed;  and  as  he  appeared  to  act  with 
partiality  throughout,  the  piaintifF revoked  his  submission, 
not  acting  on  his  own  authority,  but  by  the  advice  of 
counsel.  I,  therefore,  think  that  he  was  not  guilty  of  u 
contempt  of  the  rule  of  Court  by  so  doing,  as  the  iim* 
pire  might,  to  say  the  Jeast,  have  been  influenced  ip  favour 
of  the  defendant .  by  having  been  employed  by  him,  Al- 
though  it  has  been  said,  that,  as  the  arbitrators  have  made 
their  award,  the  plaintiff's  remedy,  if  any^  was  to  move  to 
set  it  aside;  yet,  if  it  were  obtained  by  undue  means,  or  the 
arbitrators  acted  improperly  before  it  was  made,  I  do  not 
think  that  the  plaintiff  ought  to  be  deprived  of  the  power  df 
revoking  his  authority,  and  which  he  did  six  days  before 
the  award  was  executed.  If  the  defendant  wishes  to  pur- 
sue his  remedy  on  the  bond,  the  circumstances  disclosed 
by  the  plaintiff  would,  in  my  opinion,  be  a  good  answer  to 
the  action.  The  defendant  may,  if  be  think  fit,  adopt 
proceedings  against  the  plaintiff*  in  Scotland^  where  he  is 
domiciled;  and  the  Lords  of  Session  there  have  the  pecu- 
liar province  of  deciding  legally  and  equitably,  according 
to  the  just  rights  of  the  parties.  , 

Mr.  Justice  Park. — When  the  application  was  made,  it 
appeared  to  me  to  be  prima  impressionism  as  it  amounted, 
in  effect,  to  compel  an  appearance  by  the  plaintiff  to  an 
action  commenced  against  him  by  the  defendant;  or,  in 


1899.         Qther  i«riiWf  to  oall  on  u«  lo  levy  iifeucs  to  dke  kmount  of 

^^]^^^       1>500/<|  alMl  orddc  our  offieer  to  retala*  ihaAautn  tmcii  BOck 

«.  appeftr»»ee  abould  bfive  been  entered^    The  defimdant 

'    ibQiild  have  connnetteed  an  ttetion  against  the  pUatkifff 

when  he. revoked  hia  ailtboritj;  buibedid  not  aeel  to  {Ml 

the  bond  .in  force  iiaUl  aftei!  the  fdaiptiff  bid  ofataiaed  a 

verdict  against  hini.     It  baa  not  been  shewn  us  that  th^ 

plaintifF  witkdrftif  .fifom  tbb  Country  to  Scoiland,  for  tho 

purpose  of  avoiding  the  process  of  the  Court;  but  it  ap** 

pears  by  his  affidavits  that  bis  place  of  residence  is  there^ 

and  that  he  has  seldom  occasion  to  come  to  England. 

Although  wet  am  not  to  atfldNMS'  that  the  timpinB  was  actu- 

at/ed,by  ^an^r  i^np^op^r  motiyesj  yet  it  wa3  highly  imp|-p|l^ 

^r  tba  i^ff^d^  .t9  employ  him  iri  the  course  of  his 

trade  after  he  had  taken  uppn  .himself,  to.  act  as  u^npire. 

Althpug^i  it  b*s.  ]|)e^i?k  sfjid, ,  that  tfie  jplaintiOr  should  b|ive 

.  ^BP'^.^^  fft,*®*,**?vde  the  awai^d^  yet  it  a]^|)eara  to  me  to  be 

>  a  ipo^t  singuhr^  argument,  ^s  h^  had  previously  revokr 
.  >  qd  the  a^itjiiorijtY  which  he  gave, to  the  arbitrators;  and  if 

;  '  ,  a  party  to  a  referen/qe.  has  seasonable  ground  .to  beUeve 
'   ;  that  t^e  phitrators  a|r^  acting  improperly  or  unfairly , to* 
'  :  wards.  biui^.I^  t^hin^  he  ma^  revo^^^  his  autljority  at  any 
'.  time  before^  they  have  made  their  award.  , 

•••■  'il  »  0\i.     jt\i     11.        v;,;0    J'.     I:      V-,*..     ii         >.>!  .'5*.       ''i.     .t  .  .  , 

>  .      Mr.  Justice  Burrough. — This  appears  to  me  to  be  a 

...    J.  •  -.  ;^uu»''  ^a<»V  '''••  *t'  /ti')^  I's^Uf,  i»uriiL  ji  .*«    lj''.f    .  f-    /    * 
..    :,  rapst  Unfounued  apphcation.     The  iroUrator  appointed 

'     'on  behaff  ox  the  defendant  ousht  not  to  have  jomed  the 

v>    'unipure  m  makmg  the  awardi  after  the  plamtin  had  re- 

li  voked  his  authority^  and  which  he  was  warranted  in  (lo- 

:^  ^^ing  through  thp  improper  jijond^uct  of  thf  umpire.     ^p,e 

'  award,  therefore,  is  bad  upon  the  face  of  it;  and  a  Jury 

/.have  since  foiind  that  .the  plaintiff's  claim  against  the  de« 

!,fepdant  ]fas.  well  founded;^  and  my  Lord^  Chief  Justice, 

who  tried  the  cause,  concurs  in  their  verdict. 


.1  " 


' '  I- 


■'  '1  * 

I'  J.     • 
II,'    ■ ' 


.1. 

■    5.  i 


Mr.  Justice  GAskLEE,— It  must  be  admitted^  that  tfejU 
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WfiAiAiieoK. 


k  an  appltcatioD  la  the  discretion  of  the  Court,  but  I  do        I8S9. 

not  recottedt  th«t  Buch  an  otio  bas  ever  bee»  before  made.      ''""-^v-*-^ 

The  defendant  should  have  taken  the  earliest  opportunity    _     a. 

of  eoofflseDcing  an  action  on  tlie  bond;  inalead  of  which,  he 

laid  by  for  more  than  two  yearSt  tnd  did  not  attempt  to  pot 

it  fai  force,  till  the  phintifT  had  obtanied  a  verdict  against 

him* 

Rnle  ^floharged  with  costa. 


BoosnELi>  and  Another  r«  Godvket.  Thunday, 

^^  Feb.  12M. 

J  His  was  an  aetion  of  assumpsii  for  the  breach  of  an  The  plaintiff 
agreement  entered  into  and  signed  by  the  plaintiffs  and  signedanaglr'ee- 
the  defendant  in  March,  1826.  "?«^  <>;  """ 

'  stamped  paper, 

Mr.  Justice  Pari:  having,  on  the  3rd  instant,  made  an  which  was  given 
order  at  Chambers,  that  the  defendant  should,  within  tlvo  son  to  hold  for 
days  from  that  day,  produce  the  original  agreement  to  the  partie«!%he  de- 
plaintiffs*  attorney,  in  order  that  it  might  be  stamped  at  eTuT *? '***Ti*" 
the  plaintiffs*  expense,  and  also  that  the  defendant  should  for  the  purpoM 
deliver  a  copy  of  it  to  them;  and  that,  in  default  of  such  which  was^  ^^' 
production,  the  defendant's  attorney  should  deliver  to  the  pSff;  *wkWu 
plaintiffs'  attorney  a  copy  of  a  copy  of  the  agreement,  J^wenty-oncdays 
which  the  defendant's  attorney  admitted  to  be  in  his  pos-  tion,  desired  the 
session;  and  that,  upon  such  copy  of  the  copy  being  read  giveith^m  to 
in  evidence  at  the  trial,  the  defendant  should  be  preclud-  STbich*?™**?^' 
ed  from  producing  the  original  agreement,  or  setting  it  up  ed  to  do,  nor  did 
to  defeat  the  plaintiffs'  action: —  the  party  from 

whom  he  took 
'  .  ^  it:  on  being  af- 

Mr.  Serjeant  CroM,  on  the  9th  instant,  obtained  a  rule,  terwardsrequir- 
calling  on  the  plaintiffs  to  shew  cause  why  this  order  he  swore  that  it 
should  not  be  discharged  or  rescinded.     He  founded  his  of*JhiI|**he  had 
motion  on  an  affidavit  of  the  defendant,  in  which  he  ad-  destroyed  it;  but 

.  his  attorney  ad- 
mitted that  he 
had  a  copy: — the  Court  ordered  the  latter  to  produce  auch  copy,  and  directed,  that,  if  it  were 
given  in  evidence  duly  stamped,  the  defendant  should  be  precluded  from  producing  the  original  to 
defeat  it. 


thai)  Aft  iMiLuM^ir^  b0m  /9tM»ped.;  xlJMKtvhe\ted.cbaBged1ii). 
roAd^onm^iA  #*i?^tMii^  ISSSrimdrtbAt^b^'b^lienred  that  it 
Gyo^^RXi .  ^^ ^jj^  ji^ij^  -or/ithal  ke  iwKl  ( Imrot  ifc  iw^.be^  hud  oevec 
sotfnitrmMj.  (ibi^.hftj  did  noliDo^  by»w  wlieie  ii  wm;  and 
thikt  iMi  had  imde  dtUg^t  jftarc^  fotiit  avlMth  agonmoilg 
Ris^|H4>ei»v  I^t)hikd. npt  beien.sibkrto liiid  It-  ^  Tba  tei^ra^ 
S«ij£«nfcnettbniUl«d;itbjit  dhe  order  oould  o0t  be  suaHiar 
adj  bfaMifar  jrailld  4b6  (^uctr4iredbM»jtQrm9^4Q<>9.iy>mpl^d 

DUeBlibtr^.-anl  iiirhbioivtb^fr.  ')iBM,iQisc|pyif'i£  wnste^  Ite} 

taiitiwovAdj.be  iMAjeel  «a «b0  pmnlty  iQiiHi|9ml.by,Aa$t3i- 
tiit«|9ift(l!0(nfnii  Suifi«'24fy;fi«<^ft  (fl()r.  lAU:  <ftie  parti^  (to 
tb6  agi»obeii0  asei JUbleiM  the>.f>ani^  i Aodiif  tb^  defeodU 
aolif entrsoUigbd XC^ (Htb^^Eaa  it,^ be.i^l^eidDligilit  b^oattcd 
OBti ) i^hboii^/  A^hp^MitM&  ^arq-iy  ydyi ^cfcaBcto  .  Xbafy 
iberefbre^ ^ 4iadjiui rigbt  to>'4all i<m! liW'fiHriiitipiodisctiolu 
AltbcMgibi  bjrftbff  stalulelSjSi  G^«  3|  eJ5S,  «»'£^iti8|>r<H 
i»idfedy  tbat'\no  agft^emant^  >ilpti8tiin«pedv  sbidl  be  daediad 
to>JiaJVo{d*  ia^eaae  it  sbaH  be\9l&idp6d  ^wStUn  tareaftyHina 
days  aftaribeisame^dbaU  bwrei  been  teateved  into;.  :9tBl»  the 
deftodbtntjfS'thiaTcaiBejwould  b#  tiaUe- to  the  penally  im* 
fMao^ibUy'kheifbnxnti  agst^afs  he  hiia'^MMd  that  4be  agme* 
nient  never  was  stamped;  and  the  time  allowed  for  t^at 

.it4ffflV.!^®?4?f?Pif.W^W^V  ^♦■'  •>  wi<l  P««?  tP>i«  JVW««y.(oTcr  Aad 
ing  whatsoever,  by  tjiat  act  in-      above  the  .^ut)^),  for  erery  such 

'fiiilAed'tD  be  statiiped,'  shall, 'cou-  d^ed,  itistrtiinent,  or  writing,  the 

rtyal^  W«N«^ttolntettr  toncP  mean*  sum  df  10^;  and  tiittt  «o  siieh  deed» 

vw|g,^ker9oli.be9fvr|^tm(ff.ffflgcQ8pr  &o.  a^ll  Jl>e  pleaded  or  given  to 

^^d  biy  aqy  person  or  perspns  what-  evidence  in  any  Court,  until  as  ivell 

soever^  upon  vellum,  parcliroent,  '  the  duty,  as  the  said  sum  of  10/., 

'  drpap^r,  n^t'tharWed  or  stamped  '  shall  be  ihr^t  i>{dd  to  the  use  of  his 

according  to  the  act,  then,  and  in  Majesty^"  &c.  &c. 


GODrRKY. 
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ptfi^ocfe  hari^iig  Binee  eicpired.    According  to  the  case        |B29. 
of'Slai^iman  v.  Phillips  (a),  a  pa? ty  who  claiais  an  hit^N      '     ^'^^^ 
eit  In  a  written  inatrttment  or  agreement  may  compel  the  «. 

person  in  whose  4$u8tody  if  is  to  produce  it,  for  the  pur** 
pose  of  having  ft  stamped,  although  such  person  would  be- 
liable- 10  the  penally.  There,  too,  die  defendant  was  not  on^ 
]f  rehired  to  piioduce  the  cwiginal  agreement,  but  that,  if 
he  did'  not,  the  plaintiff  might  be  at  liberty  to  read  a  true 
dbpy  at  the  trial,  in  wMdh  case  the  defendant  should  be 
etft^PI^  from  prodocfaig  the  original.  -But  the  Court  tt*^ 
ftraed  the  latter  part  of  tlie  application,  and  merely  direct* 
ed  the .  origihal  agreement  to  be  produced  far  t&e  purpose^ 
of  being  stamped;  Here,  howev^,  that  cbuU  not  be' 
doney  aa  the  defendant  has  stated  that  it  is  not  in  his  pos^ 
session^  but  that  he  believes  it  has  been  either  lost  or  de^ 
strdyed*  And  in  Sippkner  v.  WrigM  (6),  where  an  agrees 
meiiit  "on  unstamped  paper  was  destroyed,  it  was  held,  that 
ncrpanll  evidetiee  ooold  be  given  of  ite  contents,  although 
it'was'  desiroyed  by  the  wrbngfol  act  of  thef  party  who 
took  the  objMiont;  and,  in  the  case  of  The  King  v.  The 
InhabikantB  of  Caiile  Morten  (e)i  an  unstamped  written 
agreefaient  for  tbe  letting -a  tenement  at  ^  certain  rent 
faavBig  hem  lost,  iti^as  held,  that  parol  evidence  of  its 
oiaiteiitft  was  itiadanasible  to  prove  the  value  of  the  tene^ 

Mr.  Serjeant  fVilde  now  shewed  cause,  on  affidavits, 
whiob  stated,  that  the  defendant  had  been  in  partnership 
with  one  of  the  plaintiffs;  and  that,  being  desirous  to  retire, 
the  other  plaintiff  was  appointed  as  his  successor;  that 
the  defendant  received  600/.  on  retiring^  in  consideration 
of  which,  the  agreement  in  quiestion  was  drawn  up  by 
him,  and  by  which  he  engaged  not  to  set  up  in  business 
agaipst  the  plaintiffs,  and  that  he  would  continue  to  assist 

(a)  4  Taunt  15?.      (b)  2  Born.  &  Aid.  47B.      (c)  3  Barn.  &  Aid.  588. 
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I ' 


\e29{        tliftm for 4hiite^nontb«;  tbtttthe^defefidiM  yei|uened that 


the  agtromenl  mighd  bcf  d^posil&d  wMi  ooe  .Bog^4  fiir 
0,  the  benefit  of  all  parties,  to  which  the  plaintifi  aceeded; 

gqmmkt.      ^j^^^  ^}^^  defendant  afterwards  told  Mogers,  that  he  wish- 
ed tsoitake/H  copgr  of  *the  agnaement;  ibatMagers  gave 
it :  to .  him •  fcHT  that  purposa;  thai.be  took  it  away,  and 
ta»d,  neY«fc  retunMd'it'  to  Bogefw,  ar>oa«sed  it  to  be  4e- 
lHiref«4  ««bb0r  to  btai  or  the  piaaitiflfay  although  they  had 
v^uired  him  to  do  so  about  thirteen  or  fourteen  digra 
fnwB  ths  day. of  its  date^,  aa  thoy  wighod  lo  get  it  staaqped. 
L^Uass  from  the  d^ffeodaiKt  ware  alsp  prodnoed,  dated  in 
Jplg^  aod  4vg9^t$  \9S&i  and  in  whioh  he  admitted  (hat  the 
agreement  was  than  in  hia  ousiody^  mid  his  attorney  hav« 
ing. admitted  that  be^hikd  m  eo|(y,oC  the  agreemeal  when 
he  atten4ediMr.  JustieeP^nrA.atChimibeiSy  that  learned 
Judi(e  m4de.  the  oi>der  iei  the  toons  as  above  stilted. 
.  Uasder  these  eireumsUmceai  th#  leareed.Seqeant  sub* 
mp^drthsli  theettomiey  wils,iataU,eYentB»  bound  to  pro- 
d^qf  t^  cQpy  of  the  agreement,  sapposing  the  origins 
al  ta  have  been:  k>st«    The  defiindnt .  ndmilted  that  hs 
hsditji^od  merely  steles  in  hianftdsnriti  Aat  he  believed 
tb^t  be  imd  Aos(  at.  burnt  it«    He  obtmned*  it  from  Bogen 
by ,a  breach /Pf  gpod  faWi»<  whoiwas  to  hold  it.aa  a  truatae 
for. 4)1  parties j.^nd  although  it  haa been  said^  that  the  de^ 
feiydsqt.wo^ld.  be  jisble  to  a  penalty  if  he  produced  the 
oj^fj^imAp  a9  i\  was  not  stamped  previously  to'its  execution, 
as  i;f^|^se^  by  |be  a^Mute  0  &.10  \Vk^%  yet  that  statute 
w^}  virtually  jrepealeid  by  the  2S  <Sr^.  9f  c^  58»  by  wlacb 
p^irties  were  allowed  tWenty^cee  days  for  stamping 
qmdwif  09  4greementa>  lif)«r  they  should  have  bean 
tered'jptpf.^^. !vhjch4t4(iiteia(  ttai.il  fbrdei  and  as  the 
plaintifTs  rf<)i|ired  the  defendant  to  deliver' up  the  agrc^ 
ment  to  them  for  the  purpose  of  getting  it  stamped  within 
tbntp^ripdp;  and.ha  refused  to  do.tea».thefr  lighl  ought 
n9t  ^  :)>^,  d^fe^tedj  •  wbidi.  it  neee&si|rily  lirould  be,  unless 
the  fs^em^nti  were  piK>duoetl,  aa  the  defendiint  has  bden 
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gidHy  o£  a  breach  of  \t;'  by !  ha^vjng  atl  himsetf  up  in  trade        1839. 
ftgniost  tb'd  pboDtifiB^  cdntcary  t6  tbcf  pMviftioM  tbettiui  con^     _^"     ^ 
tained* 


Mr.  Seijeani  CroM^in  support  of  bitf  rule* — Ho  fraud  cioi 
be  imputttl  to  due  delcndaiit ;  aad,^asibe  ha^  stated  in  tenndi 
tbikt  Ibe  tnrtgitial  agreanusot  was  eitber  k>8t  or  destroy^; 
and  that  it^is  Qcfk  aowiniii^icu8i6dyi  «he  fovmef  part  ol 
tbe  order  canaot  be  ^cttiplied  with  ^  and  if  the  topy  were 
deemed' to  be  admiitiUe  in  e^ldence^  h  would  teleid  'io  pre-^ 
jodice  the  reirettuOy  ae  such  copy  could  not  be  stamped! 
BtLt  the  case  >^  Rippiner  v.  H^f  A^^  is  expressly  in  point. 
There;  the  agreemawi  wa4  reduced  ih  to  writing,  6n  unstamp- 
ed paper^  and  the  ^^ntiff  took  H 'from  the  defendant'i^ 
attonsey  and'  destroyed  k ;  and  it  was  olijeetM^  that  parol 
evidence  of  ita^eontenls  ootild  not  be  feeefved,  inasttineli 
aa  the  pap^  itself 'cobld  ^nati  if 'in  exi^fenoei  have  been 
read,  not  bein|[  atamped'^  aktdthe  Goait  sMdi  **  titer  it  Is  the 
duty  of  tbe  paitiea  'to  alkk  ibgrtemetni^  16  taite  care  that, 
when  it  is'eMflenked,  it  la^p^dpeflyUtaiAped ;  and  thst  it  is 
one  of  the'  risiLS  attendant -Upon  an 'omission  iodo  this, 
tfaat,iranyaedide»l>bappeA&  to'the  agreenleWt  Wore  the 
staanp  is  affix«d>'<ttiere  it'tior^medy'iipon^it'  whalso^er/'' 
So,  hereytUe  plaintii^  should 'liaT^'  sec^n  that  the  agree-' 
mshtiwas  ^opei^IyUtalifpadi  ibafoiWilAvafe/  d^liv^red  fk^v 
to  jBb^efW/aildas  par«A/dnid^de'k»f4tb't5offt«n(^  cian^  U6 
received,  neith^  can  tAt  tdop^  be '  adnnssitile  Sh' evidence. 
At  aU  evehta^'  if  the  defbndanc  sha^td'  b^  enabted'ta  find 
the  origmal/ prarioiisly to  tb^  triah  Ik  «^ught  ndt  tobcfl 
pKteloded  from  prodiieing  it;  ahd,<  da  it  was  execute  iro ' 
long  since,  and  he  had  changed  his  k^eMcfenee,  it  might 
periuqps  be  mislaid  /  or  he  Alight  have  overlooked  it. ' 


i:  •!  J       ■  .»• 


Lord  Chief  Justice  fiKkTi-^t  have'notiesitation  in  say* 
ing,  that,  ^hen^  the '  apfdietttioii'  t^dltfth^rg^  Ave  dMefit  df 
my  brothdr  Ptinhvitis  ihade,'I  folrwbsr  i^tlrohgly  against 
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1829.         the  defendant^  and  my  x>nly  difQculty  wasi  to  prevent  bim 
from  completing  the  fraud  he  anticipated^  and  wbi^i  he  no 
•.  doubt  had  in  view,  from  the  time  he  became  improperly  pos- 

sessed of  the  agreement.  But,  if  we  cannot  order  the  copy 
to  be  produced,  consistently  with  law,  although  it  might 
work  manifest  injustice,  the  defendant  will  be.  entitleil 
to  the  benefit  of  the  objections  which  have  been  raised  for 
him.  fiut  his  affidavit  as  to  the  loss  or  burning  of  the 
original  agreement  is  not  only  framed  in  very  loose  termsi 
but  is  positively  contradicted  by  his  own  letters.  He  merpr 
ly  swears,  Ahi^t  Ae  believed  that  the  agreement  i^as  lost  or 
burnt ;  but  I  have  no  doubtj  that  it  is  still  in  existence, 

•  .  *  *  '  •  » 

W\i6n  it  was  executed,  it  was  to  have  been  deposited  with 

■  '^' 

Rogers f  as  a  trustee^  and  iprho  was  to  hold  it  for  all  parties  ^ 
and  the  defendant  has  not  denied  the  fact  stated  by 
the  plaintifFs,  cmt.  that  he  prevailed  on  Rogers  to  allow 
h^nni,  the  d|efi^ndant,  to  h«.ve  it,, in  prd^r  to  take,  a  <y>pyr  pf 
it^  and  f he  j[)l£^ntiffB  i^i^ve  expressly  ^^Qn||  th^t  thcqr:re7 
quired  him  to  deliver  it  to  them  a  few  da^^  ^(terw)ifrds» 
for  the  purpose  of  getting  it  stamped,  but  which  the  de- 
fendant, neglected  or.  refused  to  df ,  Be^tdf s^  fhe  fleff^d* 
£^nt*s  attorney  admits  that  he  has  a  copy.  I  th^efpre  fei^l 
no  difficulty  in  ordering^  him  to  produce  it  for  the  purpose 
o^being  stamped^  aod  on  its  being  taken  tp  the  JStamp-offiqe^ 
the  commissioners  may,  in  the  exercise  of  their  disc^rejtiop^ 
Permit  it  to  be  stamped  on  payment  of  the  penalty;  and  if 
tqey  do,  it  iqay  not  only  be  given  in  evidence  at  the  tiial»  but 
tl\e  defendant  ought  to  be  precluded  from  producing  the 
origin^  to  defeat  it.  I  felt  some  difficulty  with-  respect  to 
t}ie  case  of  Rippiner  v.  Wright^  which  was  pressed  upon 
us  by  my  brother  Cross,  but,  by  ordering  the  copy  of  this 

r 

agreement  to  be  produced,  we  shall  not  impeach  the  autbo^ 
rity  of  that  case.  There,  no  pains  had  been  taken  by  either 
of  the  parties  to  secure  the  interests  of  the  revenue ;  wtiilst 
here,  the  plaintiffs  required  tlie  defendant  to  give  them  the 
agreement,  for  tlie  purpose  of  having  it  stamped ;  and  we  may 


IN  THE  NINTH  AND  TENTH  YEARS  OF  GEO.  IV.  777 

•  I  I  ^ 

now  order  his  attorney  to  produce  the  copy  for  the  same  pur-         J829. 
pose.     The  stamp  laws  are  not  to  be  made  an  engine  to      "^""^v— ' 

,  BOUSVIBLD 

assist  the  defendant  in  his  ini(}uity,  and  defeat  the  just  «. 

rights  of  the  plaintiffs;  particularly ,  when  they  intended  to  odfrry^ 
faaye  the  instrument  stamped  within  the  time  allowed  them 
for  that  purpose.  The  case  would  have  been  far  differ- 
ent, if  the  stamp  ought  to  have  been  impressed  previously 
to  the  execution,  as  the  parties  would  then  haye  been 
liable  to  a  penalty;  but  the  plaintiffs  hiave  been  guilty 
of  no  offence,  as  they  were  justified  in  signing  the  agree- 
ment, although  it  was  not  stamped;  and  they  would 
have  caused  the  stamp  to  have  been  affixed,  had  they  not 
been  prevented  hy  the  improper  act  of  the  defendant.  H^, 
then,  ought  not  to  be  permitted  to  ta&e  .advantage  of  his 
own  wrong;  and  li  is  through  his  misconduct  alone  that 
{tie  revenue  has  been  defrauded.  At  all  events,  we  may 
bfdet  hid  attorney  to  produce'  the  copy,  and  if' it  can  be 
stanlped,  the  defendant' ought  not  Ito  be  allowed  te  set. up 
the  original  to  defeat  It.  '  ' 

Mr.  Justice  Park. — When  I  made  the  order  for  the  pro- 
duction  of  the  original  agreement,  or  of  the  copy,  which 
the  defendant's  attorney  admitted  was  in  his  possession, 
I  must  say,  that  I  never  saw  a  moire  flagrant  case.  The 
attorney  was  not  oilly  guilty  of  the  grossest  prevarication 
before  me  at  Chambers,  but  the  defendant  has  now  soushc 
to  shelter  himself  under  a  loose  affidavit.  Although  he 
admits,  that  the  agreement  was  to  have  remained  in  the 
hands  of  Rogers,  in  whose  custody  it  was  placed,  with 
the  consent  of  all  the  contracting  parties;  and  although 
he  swears  that  he  has  not  seen  it  since  February ^  1828, 
yet  that  fact  was  contradicted  by  his  own  letters,  in 
which  he  admitted  that  it  was  in  his  custody  in  the 
month  of  August  in  that  year.  Although  in  Rippiner 
V.  Wright,  it  was  decided  that  parol  evidence  to  prove 
the  contents  of  an  unstamped  agreement,  destroyed  by 
one  of  the  parties  to  it,  was  properly  rejected,  yet,  if 
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1829.        the  plaintiff  below,  for  himself^  his  heirsi  executors,  and  ad- 
^     ^''"^      ministrators,  did  thereby  agree  with  the  defendant  below, 
0.  his  heirs,  exeoutors,  and  administrators,  to  purchase  the 

Prothfsob.  ^^  freehold  and  customary  messuages,  lands>  and  here- 
ditaments thereinbefore  mentioned  and  described,  and  to 
pay  tibe  defendant  below,  his  executors  and  administrators, 
for  the  same,  the  said  sum  of  1 ,800/.  on  the  said  2nd  day  of 
Februartf  then  next,  on  havtog  the  same  conveyed  and  sur- 
rendered to  him,  the  plaialiff  bdow^  bis  heirs  and  assigns, 
by  the  defendant  below,  or  his  heirs  ;r-and  it  was^  thereby 
further  agreed^  tlMtt  the  pkhrtiff  be)ow  should  bear  all  the 
expense,  costs,  «id  charges  of  the  coaveyj^ice  and  surren- 
der to  Um  of  tbe< said  fteehold  And, fus|bQ«ii;iry  hecedita- 
ments  and  premises*  and  ef  my  6nep^  ra^yQ^i^y  or.  other 
assurances  vfiaen^xy  to  convey  and  sutreif^r  ^  ijbe  >same 

'  respectively ;  fipd  it  was  further  agiped  by  a^id  between  the 
said  parties  to.  the  agreemaat,.  thi^tbe dfifc^aut below^ 
his  heirs,  executofs^  and  adi^a^trf^fors, .  should  receive 
tlie  rent^,  and  pay  bU  outtgoings  in  respect  of  the  said 
freehold  heraditameMa  up  ^^  home  to  the  said  2nd  day 
of  February  then  ne^icM — ^^  after  re(^tii}g^  that  pro- 
ceedings, both  at  law  and  in  a^ity^  were-  then  pending 
between  the  defendant  bt^ow  and  Sir  Henry  ProiieroCf 

:  in  whidii  proceedings  at  iftw  tb§  d^fopdant  below  was 
plaintiff,  and  sought  to  recaviQif.irom.4b^jlNAd.,^ir  H. 
Pr^tieroe  six  yetffi^*  t«nt,/al]  HO/.  jp4r  afimm^  due,tbe  2nd 
day  ot  February  Hym  Uft^  for,  ifu^d.in.r^WfkC^.of  the.aaid 
customary  hereditaments  and  preQif«^^  W4^.<^  and43s  vir- 
tue of  a  cettain  agceementniadQ.  between  the defieodant 
below  and  the  said  Sir  H.Ptoth€VQe;^\t  wis^MOd  is  by  the 
said  agreement  further  agn^  and  declared  by  and  be- 
tween the  said  parties  thereto,  that  the  plaintiff  below,  his 
heira,  executors,,  and  adminisUators»  should  have  and  re- 
ceive the  said  arrears  of  rent  aa  claimed  to  be  due  from 
the  said  Sir  H.  Protheroe,  for  his  and  their  own  use 
and  benefit,  and  also  the  said  rent  due  from  the  said  Sir 
H*  Protheroe,  or  to  become  due,  for  the  current  year. 
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ending  on  the  Snd  day  of  February  then  next;  and  also,  1829. 
that  the  plMntiff  below,  his  heirs,  executors,  and  adminis-  T"''^ 
trators,  should  have  and  be  entitled  to  all  s«iiii»  ef  money  "  v. 
that  conM  be  recovered  from  the  said  Sir  H.  Pnahmrbe,  ^'^"'^^«««- 
for  and  in  respect  of  dilapidations  and  wants  of  re^ui^  of 
and  in'  the  said  cnstomary  hereditaments  and  :pieiBkes; 
and  it  was'thereby  farther  agreed,  that  the  plaintiff  Mfw, 
his  heirs,  execntors^'  and  aAhc^stratdrs,  sKdotd  be  at>Tull 
liberty  to  ase  the  name  ovtiameaof  the  deftn^hNit^belbw, 
liis  lieirs,  execulersi,  *  and^  adlawri^raitoM^  incth&iitfaeced- 
tngs  ^^fkw  Mff  in*  ^^f^dlty  ihttii  peiidiiig'  beti#dtn>itiif  tfle- 
fcndacht  bdow'and'ih^  siriMi  IVr^^T.;  AoMmg^-  fadidiiiBso 
tfi  any  other •actiM0]<iiedtoii9;^SQit:^8uittf».<iriu^ 
ptaihtifF.'Kcfow,  Ilk  keirs^'  «x^Mtdra,  knd  adnfindstnilbrs, 
shooid  Hiink  prdper  td  tMimetiM  Md  pi^dcirte^agiinst 
the  taid  ^  dW  H}  P^het^e  '«»r  c4he  ^wmcmtf  of  4lie^  jaid 
atteaih  of  r6ftt,  bi»^dl€Pi^tilt«ht  y«d»'^t«nti  orfbvr^pi- 
datiobs,  Olr wkift^  of  ^pii9#^,  idf ^tid'hi  th^  said'eiMicAMry 
heredkami^nts'  arid-^^tiifis^/^^ilid  M  Wds  Und «»>lhiirfeby 
fatihet  ^^edd/*tlMt  ih^  plAkftifi* biebw  «hOul«l<beb]^<^ay, 
And'cliMfa^  tUe>(Mis&-«f%li|sfd0ftadaniM<^  in  tbe^ro- 
cee8fhga4hen  pendltfg,  abdrind^mwIfy'l^tn^^ttM  ^deikfiAant 
b^ldir,  hi^hcftf^,  eM€Woni,iattd  aJnkfaii0lfal;oi*ii:ib{4'4ia>m, 
and  agkindf  ill  edstb  Und  tbbi^^of  any  MtUfe^pioeded- 
ings  that  might  be 'had  by  ilb^  plafeiiaiebeki^,  Ibidie  mime 
of  the  itefeticlartt  belowy  hb- heirs/  eateetitot^  aJ^drivdqiiin- 
iistltitors,  agaffisr  tb^^aMiS^^ff.  inh»C^^»^6».'^fti^fr^Uhe 
'flatdt^efiM(ieitf'(r6fefMC^>^beliig  Ateifeun»»iMKls)tfti)lyfjap- 
"pears';  and,  the  €»kSi  agreement  bdifj^  so  tfMA^as«M^Mtid, 
^aftermrd^  te^viitjOniim'lAetkBBc^mbei^'yi^^ 
(sMtr  Afereiwid,  it  was,  at  tlie.Bt>ecialiiintaif406>anAd' finest 
Y>f  fhedefeadaiit  below,  agra»l  by  and  bttwieeii.«hd^  fitain* 
^tttPbetow Imdtfie delfattdaift belowf  that  tbe  pKecDOFhio- 
^  ney  to  be  paid  by  the  plaintiff  below  dot  the  defendant  bdow 
ibr  the  said  freehold  estate  and  tenement  in  tite  said  artteles 
of  agteemenix first  mentioned,  should  be  a  certain  sum  of 

VOL.  II.  K  E  F 
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1829.  money,  to  wit,  the. sum  of  5002.,  part  of  the  said  sum  of 
^j^j^j^,  IjSOOl^t  and  that  the  priceoFsum  to  be  paid  by  Ae  phdki^ 
_     ^-  tiff  below  to  the  defendant  beloir.  for  die  said  cualom- 

FsoTBiaoB. 

ary  tenements  and  premises  in  the  said  agreement  also 

mentioned,  shoold  be  the  readueof  thesaad  sum  of  l,dOOit, ' 
to  wit,  the  snm  of  8002.,  snfafect  to  the  terms  in  the^flid 
agfeement  speriied ;  and  theteupon,  aftexwaids;  to  wit^ 
on  &c.  last  aforesaid,  at  Ac^  aforesaid,  in  eonsideraCioii 
thereof^  and  4faat  Ae  plaintiff  bebw,  afe  the  like  speeiid^iiH 
staaoeandTeqaeseofAedefondant^bekiw,  hadlbeii'and' 
them  undertaken,  and  fibfafiffly  proimsed  thedefondaae 
below^  eo  perform  and  faifflallthiags  in  theaaidagsoe 
meot  eontaiiied,  on  hit  (the  plainliff'B  bdow)  part  to  bn 
perfonnedand  fidilled,  as  soch  pmrchaaer  as  aioiMAid; 
he^tbe defendant  bdow^  nadartook,  snd  thettandtlMre 
faithftiHy  pronwed  the  {OaiHtift below,  tb.perfortowd  fhl«- 
filallthiagsin  tbesaid  agteement  eontained,  ^n  M8'(Ae« 
defendant's  betow)  part  .and  behdf  to,bf(pepfainied'imi^> 
{dfllbd,  as  saA  mndor  as  aibreaaid  $  and,  aldbo^ 
ftedant  below,  in  part  performanoe  of  the  said  agreement, 
and  of  his  said  promiae  and  undertakings  did:,  aflerwanls,' 
to  wit,  on  the  3nd  Fehmmf^  16M,  at  CSh^wlear  afoeeaaidt* 
sell  eadconmy  the asid  freehold  tenemantaepd^realiaea 
inllwLemd  agreenientfirst  mentioned,  toAe  phintifffaelDw, ' 
andhh  beirs«ad  assi^vB,  at  and  for  4be. said  aine.of  MQLj: 
and 'the  plamtiff  bi^ow  then  and  these  jiaid  the  said  aiimef 
BIfQL  to  die  defendant  bek>w,.apon.the  d^rmaafofeamd^  aa^ 
idthoni^  die  plaAntiff  hdo  w  mm  Afterwtod^  io  wib  ion  ^ 
said  Sbud  Februmrtf,  in  tbe  ye«r.]nst  aforeaspd*  9oi  frees; 
thenee  hitherto^  ready  and  willing  t0^4utoi9>t^.reQei?^:«sid. 
trice,! of  and  fvom  the  defondanfc  belM » a  sunmder.Ml^ii^ 
the  pknntiff  helew,  of  the  saidcustoamry  tenemenls  and  pDSr* 
misea  in  the  said  agreement  mentioned,  at, and  for  the  aind 
snm  of  800^«,  upon  the  ternis.>i^bresaid»  and  to  bear  all  the 
eafMiae,  oosts,  and  charges  of  auch  sunenders  and  all  ne- 
cessary assurances  in  that  behalf^.MKi  to  pej^  iheisald  aiUA 
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of  800/.  >  And  conpJefte  the  said  purebase  on  his  part  and        1839. 
behalf^  an  all  reapeclSy  upon  die  terma  aforesaid,  to  wit,  at      ^^j^T^^ 
Ciepsi0Wi  aforesaid;  and,*aUhoiieh  tbe  plaintiff  below,  af*  v, 

Prothbkor. 

terwardt,  to  wit,  on  &c.  last  aforesaid,  and  oftentiiaes  afteiv 
wards,  offered  ip  the  defendant  below  to  complete  the 
said  pnrcbase  of  the  said  customary  tenement  and  piami* 
sea,  with  the  appurtenances,  upon  the  terms  aforesaid,  and 
requested  the  defendant  below  to  sell  and  surrender  to 
him,  the  plaintiff  below,  the  said  customary  tenements  and 
preimses,  upon  the  tenqs  aforesaid,  to  wit,  at  Ck^How  . 
aforesaid ;  yet  the  d^endant  below,  not  regarding  the  said 
agneement,  nor  bis  said  promise  and  undertaking,  but  con* 
triving,  &e.,  did  not,  nor  woqM,  on  thesakl  2ad  February 
ia  tbe  year  last  aforesudy .  or  at  ai^y^  other  time,  surrender 
or  totkr^  to  thephuntiff  bdow,.the  said  otastomaty  ttee« 
rnents  Md  premises  in  the  said  agiJeemeat  in  that  behaV 
mentidned,  or^any  part  ttereof,.  upon  the  terms  aforesaid f 
bill  the  defiendsut  below  had  wirongftilly  neglBeted  and  ne- 
fpaed  ever  to  anrrendar  the. said  euatomary. tenements  ind 
piemises  to  tbs  plaintiff  below,  aecording  to  the  said  agree-*- 
ipanAy  and  wraig&My  diicharged  the  plmntiff  faehiw.from 
any  fnrtheor  perfissmanee  by  liim  of  the  asEd  agraenient  on. 
hie  part,  contrary  to  the  agreesneat  and  the  said  pforaise 
anJ  undertaldiig  of  the  defendant  bdow,  to  wit,  at  Clkip^ 
jfoisafoteaaid : '  by  reason  whereof,  the  plaintiff  iiieiifw  had; 
bieii  deprived  of  all  the  benefits  and  advantages  which 
might  and  would  otherwise  tun^e  arisen  and  accrued  to  hinv 
from  the  completion  of  the  purchase  of  tho said  suttomary 
tcfMments,  and  bud  ako  been  ptrt  to  the  exp^VMe  df  500/*;' 
in  endeavouring  to  obtain  the  completion  of  such  puiic^ase, 
and  had  also  lost  and  been  deprived  of  all  benefit  and  ad<» 
vantage  of  divers  monies  by  him  paid,  and  divers  expenses* 
by  him  incurred,  to  the  amount  of  1 ,000/.,  in  repairing  smd 
improving  Ae  said  tenements,  by  the  consent  and  suflfer- 
anoe  of  the  deftndant  below. 

R  EE  2 
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W29r.  There  were  two  otlier  specmt  counts  for  the  breach  6f 

^^I^J^^^      the  agreement:   to  these  were  added  the  common  mo- 
••  ney  counts,    ^he  defendant  below  pleaded  non  assumpsii; 

and  the  Jury  found  a  general  verdict  for  the  plaintiff  be- 
low, and  final  judgment  was  accordingly  entered  apdn  the 
whole  of  the  declaration. 

The  defendant  below  afterwards  brought  a  writ  of  ^rror, 
assigning  general  errors;  and  the  plaintilBr  below  joined  in 
error, 
Ttie  cause  now  came  on  for  argument. 


Mr.  Cufwoodg  for  the  defendant  below  (phdntiiP  in 
rqr). — The  judgment  was  erroneous,  inasmuch  as  the 
figreem'ent  declared  on  in  the  first  count  was  void  id  law, 
upon  the  face  of  it,  as  it  was  an  agr'eemi^nt  for  mainteinaferee, 
champerty,  and  the  purchase  of  a  pretended  title;  and, 'as 
a  j^eneral  verdict  has  been  entered  on  dll  the  cotmts,  and 
entire  .damages  assessed,  thejud^ent  oftheCouH  bieJiow 
cannot  be  sustained.  Jffoli  v.  "SchoTefield  (a).  No  person 
can  be  allowed  to  purchase  the  produce  of  a  suit;  and,  as 
the  a^eemeht  in  this  case  is  en^i^,  and  one  part  cannot 
be  separated  from  the  other,  the  whole  is  vend.  The 
purchaser  not  only  acquired,  under  the  agreement,  a  riglit 
to  prosecute  existing  actions  and  suii^s,  but'aflso  to  nae 
the  nam^  of  the  vendor  in  any  abti'oh  h^,'the  porchteer, 
might  think  fit  to  commence  against  the  occupier  fbr  dlbi« 
pidatibns.  If  the  antient  law,  with  re^rd  to  hiaShtenancc 
and  champerty,  were  not'  rlelaxed,  th'^e'ckh  be  no' Ques- 
tion but  that  t'his  agr^ment  W6t!dd''hate  bcfeh  illisgil; 
itnd  tli^re  is  no  principle  to'be  d^ddced  fi^dm' liny'idecf- 
sion,  thereby  a  party  is  permfttied  td  putehasd  arightfo 
continue  an  existing  action,  much  lead  to  institutb-ayi  ori- 
ginal suit.  The  purchasing  of  a  right  of  suing  was  a  pmc- 
(ice  80  much  abtiorred,  that  it  was  a  nmiii  reaaon  why  a 

(a)  6  Term  Rep.  694. 
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cho$e,  in  motion  was  not  assignable  at  common  law,  because         1829. 
no  man  should  purchase  any  pretence  to  sue  m  another^s 
right ;  but  that  principle  has  been  since  relaxed  in  fa-  «. 

vQur.of  bonds*     In  Rotters  Abridgment^  it  is  said  (o): 
**  \t  A*  bc^  bound  to  B^  in  ^/.|  B*  may  give  and  deliver 
this  obligation  to  a  stranger^  and  the  stranger  may  justify 
the  detaining  of  the  obligationi  by  this  gift^  against  the  ob- 
ligee; for,  though  the  debt  cannot  be  granted  over,  yet 
the  parchment  may."     So,  in  Coke  Littleton^  it  is  said  (&): 
**  If  a  man  hath  an,  obligatiqni  though  he  cannot  grant. the 
thing  in  action,  yet  he  may  give  or  grant  the  deed,  fftar. 
th^  paffchment  an4  yax,  Xo  anotheri  who  ;may  cai^cel  and 
U3e  the  same  at:  his  pleasure."    But,  although  a  debt  or 
bond  may  be  assigned  over,  it  must  still  be  sued  for  iii  the 
mune  of  the  original  creditor  or  obligee;  and  a  Court  of 
equity,  considering,  that,  in  a  commercial  country,  neari'y 
aJJl  personal  property:  must  necessarily  tie  in  contract,  pro- 
tects the  i^sigQin^nt  of  a  chose  in  action  as  much  as  the 
law  does,  that  of  a  chose  in  possession.    So,  although  com- 
merqial  instrumi^ntSi  such  as  bills  of  exchange,  bottomry  and 
respondentia  bonds,  ai^d^  policies  of  assurance,  are  assign- 
able, stiU  the  ei^ception.is  founded  on  the  law  or  custom 
of  merchants^  For^nerW  it  wa^  said,  that  a  party  mfgtit  lie 
gi;^ilty  qf  maint^ntfoce^  for  barely  going  along  with  another 
to  inquire  fqr^a  p/^raoi^.  leanied  in  the  law  (c)^  and  tliat'a 
man  might  advise  another  what  counsel  he  should  coivsuTt, 
but  that  heinust^uot  giyp  h^s  i^dvipe :  b.ut  that  floctrine  can- 
not be  no^i^  ^fu^t^i^^^.  I^he.aptient  principles  of  the  lai^ 
mustbe^  adap^4;to.tli^e  ex^igency  of  modern  times./  Xixe 
estabUsl^ed,  pr^fjp^e;  yrj^h  riegf rd  to  champerty  is,  itW  no 
m^n  c^n  pufqfa^  litigation;  ^d  this  has  invariably  Iieen 
actqd  uppB  ^md  adopl^f  d^    The  statute  of  Westminster  1st 


i  •  »        ■  \  ft      •  ^ ; 


1 1 


(G.)  "  Chota  in  action;'  pi.  2.  8.  6. 

(//)  232  b. 


1  !■ 


Y/iuu^m     ^B'^'^o  nm^;by  ollier,.«baU  luMoUin  fk^th  «lutoV  <n'<x6stf 


9.  mattera  hanging  in  the  KingW  Covtrtei  for  Im^Bi  tmiemfil^ 

OK  other  things,  for  to  have  par4 or  ptc^t Uiti'eoff  j^yeove- 
lUMit  made  between' them;  maA  he  tb#(  4«th  shtttite 
punished  at  the  king'a  pk^^ur^-  .  L^ird  C^e^^.  in:<Hm- 
nenting  on  that  8tatiite|..8figra  (a)»  ibatt  YAgidariixy/cfaiM- 
perty  is  penftenie  fimciio^  and  th^A  le^i^ea  fpr  ye«fi|,4U|Ml 
otiber  •  ge)94a  anil  ^chatteby  •  debtee  ;aivl'4Mti»8r  ^>^  ^^ 
the  WPtdsi  ^'pro^A^lAtf^aVmontioMd  in.tb^teA$«  >M 
.iherefiMrfef  by  tht:a|^efiiaent  'm  x}ueMiQiv  tba  pi»pbfmar  was 
(to  heme  tbeMrhok:-pfAhe'i3e»ts.  and  profit^tia'ndtfaeibye- 
^Qe  lenta  vfiouid  .not .have. paased  to  hba#  b^i  woM  h«jv^ 
iiMteiaed .the  property  ofi  the: yender^  ift  e^ifle  ftbeagicft- 
menihad  not.  been  Mecttted»  it  ant^ntil  tQ «bMiperty»  and 
ritiataa  Ae.whok^of  iiheiconlraat;.e8pepial|yi-M  it.deesitf^ 
merelgr  refer  to>.bye-g0ne.ceiita9;bttti>giv^  .ibe^pwidMai  a 
right  of  litigation,  by  allowing  him  to  use  the  niiqieof  tihe 
veihdor  in  any  attieii  the  purchaser  migM  think  fit  to 
commence  against  the  occupier  for  dilapidations* 

Mr.  Campbettf  contra^  was  stopped  by  the  Court* 

Lord  Chief  Justice  Best* — ^The  principle  formerly  es- 
tablished with  respect  to  champerty  and  maintenance,  has 
long  since  been  relaxed  (&).  The  only  question  in  this 
case  is,  whether  the  agreement,  as  set  out  in  the  first 
count  of  the  declaration,  is  illegal,  as  disclosing  champerty 
upon  the  face  of  it*  Champerty,  according  to  Lord 
Coke  (c),  is  a  bargain  with  the  plaintiff  or  defendant  in 
any  suit,  to  have  part  of  the  land,  or  any  thing  out  of  it, 
or  part  of  the  debt,  or  other  thing  in  plea  or  suit,  if  the 


(a)  2Dd  lost.  208.  and  choies  m  action  in  M»Ur  v. 

(6)  See  the  comments  of  Mr.      Miller,  4  Term  Rep.  340. 
Justice  Buller  on  maintenance,         (c)  Ist  Inst.  368  b. 


PXOtHEftO£. 


IN  THE  NINtH  ANb  il'BHtR  YEARS  OF  GEO.  IV*  '787 

party  that  undertakes  it  prevails  therein:   and,  in  the         1829. 

Second  In$iUuie^  that  learned  writer  takes  a  distinction  be-     ,Z!^ 

t#eeii  Mhdateys  of  the  Idng  and  officers  of  his  CottftSj  and    _     ». 

strangers.     The  pitf chase  of  a  matter  in  suit,  pendente 

j^eUOfhy  9i  person  in' office  t\s  champerty;  bat,  it  is  not 

S0|  if  the  purchase  be  by  a  stranger.    Here,  the  agree- 

ntfent  was  to  enable  a  hemAfide  purchaser  of  an  estate  to 

'ree«rer  teide  doe  and  in  arrear;   and,  also,  to  recover 

for  injuries  or  dilapidations  previously  to  the  purchase. 

The  agreement  applies  to  bye*gone  rents,  for  which  smts 

had  beetl  iristituted  and  eonunenced  by  the  vendor;  and, 

to  iSay  that  the  agreement  as  to  the  sum  to  be  recovered 

fbr  past  dilapidations,  id  champerty,  would  be  carrying 

Ae  law  farther  than  was  ever  done  in  antient  times,  when 

it  wa$  necessary  for  the  then  existxng  slate  of  society. 

*  We  aril,  therefore,  of  opitiion,  that  the  agveemooit  is  good, 

and,  Consequently,  liiat  the  plainltfp  below  is  mtided  to 

judgment. 

Judgment  affirmed* 


I  >       '     I 
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PRINCIPAL    MATTERS, 


ABATEMENT. 

See  Misnomer. 

ACKNOWLEDGMENT. 

See  Fines  &  Recoveries,  9. 

ACT  OF  BANKRUPTCY. 

See  Bankrupt,  5,  8. 

ACTION  ON  THE  CASE. 

See  Carrier. 
Evidence,  4. 

1.  The  charterers  of  the  plaintiff's 
ship  for  three  voyages,  on  her  return 
home  from  the  second,  removed  the 
anchors  and  cables  to  the  defendant's 
wharf.  Shortly  afterwards  the  ship 
was  seized  under  an  Admiralty  war- 
rant, and  sold  for  debts  due  on  bot- 
tomry bonds,  and  the  wages  of  the 
erew.  Four  days  previously  to  the 
sale,  the  plaintiff  demanded  the  an* 
chors,  &c.,  from  the  defendants,  they 
not  being  included  in  the  sale  account 
of  the  ^hip,  and  they  refused  to  de- 
liver ttiem  up: — Held^  that  the  re- 
moval of  the  articles  from  the  ship 
to  the  wharf  was  no  injury  to  the 
plaintiff's  reversionary  interest.  Fer- 
guson  v.  Cristall,  H.  9  (r.  4.  Page  524 

ADMINISTRATOR. 

See  Practice,  18. 


ADVOWSpN. 

See  Deed,  2. 
Pleabino,  7. 

AFFIDAVIT. 

1.  A  rule  nisi. for  an  attachment 
for  non-payment  of  money,  pursuant 
to  an  award,  was  intitled,  "  In  the 
Matter  of  A.  and  B. ;"  but  the  affi- 
davit of  service  was  intitled,  "  Be- 
tween A,  B,f  plaintiff,  and  C  Z)., 
defendant:" — Held,  irregular,  as  the 
affidavit  should  have  been  intitled  the 
same  as  the  rule.  In  re  Houghton 
and  Fallowes,  M.  9  G.  4,  452 

AFFIDAVIT  TO   HOLD    TO 
BAIL. 

See  Pleading,  8. 

1 .  The  defendant  was  arrested  on  an 
affidavit,  which  stated,  that,  by  a  me- 
morandum in  writing,  bearing  date 
the  11th  August,  and  signed  by  the 
defendant,  he  undertook  to  be  an- 
swerable to  the  creditors  of  certain 
persons  using  the  style  and  firm  of 
W.  M,  and  /.  M.,  for  the  amount  of 
the  debts  of  such  creditors,  on  their 
(the  creditors')  undertaking  not  to 
issue  a  commission  of  bankrupt,-  or 
sue  out  process,  against  fV,  M,  and 
/.  M,f  on  or  before  the  ICth  August 
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AMENDMENT. 


ASSUMPSIT. 


tben  next;  that  die  plaintilfii  were 
credicon  |of  W.  M.  and  J.  M.;  and 
tbat  the  latter  were  indebted  to  the 
former,  in  the  snm  of  1,000^.;  and 
that  the  plaintiflBi  had  not,  nor,  as  the 
deponent  was  informed  and  believed, 
had  any  of  the  other  creditors,  caused 
a  commission  of  bankrupt,  or  any 
process,  to  be  sued  out  against  W,  M* 
and  /•  M*  before  the  16  th  Augmt:'-^ 
HMt  insufficient,  on  the  ground  that 
an  undertaking  by  all  the  creditors 
not  to  sue  out  a  commission  or  pro- 
cess, was  a  condition  precedent,  and 
ought  to  have  been  alleged  in  the 
affidavit.  Ebvortky  v.  Maunder^ 
M.  9  (7.  4.     .  482 

AGENT. 

See  Evidence,  2, 
Practice,  14. 

AGREEMENT. 
See  Assumpsit,  1. 

EvifiSNCB,  4. 

LANDLoan  AMD  Tekant,  I . 
Pleadimg,  4,  9. 
Stamps,  d. 

ALLOTMENT. 

See  Ikclo8UR8-Act. 

AMENDMENT. 

^..    See  Fui£s  &  Rscovehies. 
J  Peaotics,  14. 

1 .  The  plaintiffii  commenced  an  ac- 
lion  against  Ithe  defendant,  as  admin- 
istratrixes— Plens,  the  sutute  of  li* 
nutations,  and  that  die  plaintifft  were 
not  admidistratrixes  of  the  deceased, 
at  the  time  of  die  commencement  of 
^  suit.  The  letters  of  administra* 
tion  were  not  taken  out  till  after  the 
action  was  brought,  and  the  statute  of 
limtetions  would  have  been  a  bar  to 
ii  new  action.  The  plaintiffii  being 
surviving  partners  as  well  as  admin- 
istratrixes of  the  deceased,  the  Court 


allowed  the  mil  anddeelaratioti  to 
amended,  by  describmg  them  in  their 
fonrier  character,  on  payment  of  costs 
by  the  plaintiffs,  and  allowing  tte 
defendant  to  plead  de  note.  Taylor 
T.  Lyon,  H.  9&10G.4.  586 

ANSWER  IN  CHANCERY. 

See  EviDXNOE,  5* 

APPOINTMENT. 
See  Devisk,  2. 

POWEB. 

APPROPRIATION. 
See  Bills  of  Exchange,  I. 

ARBITRATION, 
See  AwAaD» 

ARREST. 

See  BAM&airPT,  5. 
Costs,  j^. 
Practice,  S,  6,  11. 

ARREST  OF  JUDGMENT. 

See  LiBiL,  1. 
Plsading,  7. 

ASSIGNEE. 
See  Banebvpt. 

PCBADfKO,  1,  9, 

Taovsa,  5. 

ASSUMPSIT. 

See  Bankrupt,  2,  5. 
Broker. 
Evidence,  2. 
Frauds,  Statute  Of . 
Pleading,  4. 
PaACTies,  17. 

1.  The  plaintiff  sued  the  defendant 
in  asnm^sU  for  the  breach  of  the  fol« 
lowing  written  agreement,  signed  by 
the  latter,  vix.  **  I  hereby  agrree  to 
remain  with  Mrs.  L.  (the  pbnntifT's 
wife)  fer  two  years  from  the  date 


AXTQSNSY. 


AWARD.' 


J       • 
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bemfrifpr.  !the  purpoee  oi  hunting 
diQ  i>MsVieiis.af  9,  dre^i'^makef,  &€•  :<^t- 
Held,  that  tbU  agtoement  did  ]V>t 
«ippport  a  declaration  statingy  that,  in 
i;ap9)4eratioii  that  the  plaintiff,  at  the 
req\iest  of  the  defendant,  would  re* 
ceive  her  into  his  service,  and  cause 
her  ,U^  ,h£  tamht  the  bufine^s  of  a 
dress'niaker,  she  agreed  to  remain  in 
such  service  for  the  space  of  two 
years :  nor  was  such  agreement  bind- 
ing, as  it  ^tafated^'nd  engagement  by 
the  plaintiff  or.  hiarwdfe  to  teach.  Lees 
V.  fVhitcomb,  T.  9  Oi  4.  86 

2.  The  plaintiff  kept  a  day-school, 
at  which^thia  defendant's  daughter  was 
the  only  hoarder.  At  the  ^nd  of  the 
first  quarter,  the  plainti^'s  charge  for 
schooling  was  sent  to  the  defendant 
and  dischdrged.  '  F'our  days  after  the 
commencement  ^^e  second  quarter, 
the  child  was  taken  ill  and  sent  home, 
and  did  not  relttrn  tot^hool  again: — 
Held,  that  die<  defendant  was  liable 
for  the  whole  quarter,  although  there 
was  no  exprets  eontraet  for  a  quar- 
ter's notice  previously  to  the  removal 
of  thr  aUild.  Collins  V.  Pries,  T. 
9  0. 4.  233 

ATTACHMENT. 
See  Peacykw^  12. 

1 .  A  rule  nisi  for  an  attachment  for 
non-payment  of  money,  pursuant  to 
an  award,  was  intitled,  "  In  the 
Matter  of  A,  and  B. ;"  but  the  affi- 
davit of  service  was  intitled,  '*  Be- 
tween A^  B,,  plaintiff,  and  C,  /)., 
defendantV* — Held,  irregular,  as  the 
affidavit  should  have1)eea  intitled  the 
same  as  the  rule.  In  re  Houghton 
and  Falhwes,  M,  9  G.  4.  452 

AlTORNEV. 

Se/s  AwARp,  3, 
,  Deed,  4. 

.   l[        Pracw^  7,  X5.     ... 

iJlf.A  gentkmaix  who  had  tak^  (he 
d^re^  fX  Bachelor,  pf  Acts  at  Cam' 


Mt^eiiarttded  himself  to  an  attorney 
for  three  years^  but  served  only  two 
months,  and  abandoned  tiie  contract. 
After  the  expiration  of  the  diree  years 
mentioned  in  the  original  artichns,  he 
was  assigned  to  another  attorneys 
with  whom  he  -served  two  years  and 
ten  months  c-^-^-ife/d,  that,'  as  the 
original  articles  had  expired  pre»- 
vioualy  to  the  assignment,  the  servioe 
under  the  assignment  was  not  a  ser- 
vice within  -  the  tarms  of  'the  statute 
1  &  2  Geo.  4,  €.  48,  s.  1»    ExparU 

Unthank,  M^  0  Q.  4.  4>58 

(  111  , 

AWAR1>. 

See  Costs,  2. 

jP^ACTICE,  7. 

1.  Debt  is  maintainable  u^ainst  an 
executor  on  an  award  made  m  pursu- 
ance of  a  submission  by  him  after  the 
death  of  his  testator^  and  a  plea  of 
plene  administrdvii  ts  no  bar  to  the 
action;  as  the  dxecntor,  b^  submit- 
ting to  a  reference,  without  protesting 
against  the  reference  being  taken  as 
an  admission  of  assets,  admits  that  he 
has  assets.  Riddell  v.  Sutton^  T.  9 
G.  4.  345 

2.  By  a*  agreement^  M'ter  reciting 
that  divers  .disputes  and,  differences 
had  arisen  and  were  depending  be* 
tween  the  plaiAtjff  an^  defendant,  as 
executrix,  respiecting  certain  unsetUed 
accounts  between  thefn,  atid  ths(t,  for 
finaUy  settling '  such  differences,  it 
was  agreed  that  the  matters  in  dis- 
pvyte  should  be  teSsned  to  the  final 
award  of  two  avbitralors«  Plea,  by 
ibe  ezeontriz,  that  no  evi^nce  was 
OJKipred  of  .assetsi  be&re  thea»bitr»- 
tors*  nor  did  she  admit  that  she  had 
any  >-^Held,  ill)  on  general  denmrrcv, 
aa  it  imputed  misccmduct  to  the  arbi- 
trutOKSi  which  is  not  the  subject  of  a 
pleai  but  only  a  ground  to  apfily  to 
the.  Court  to  set  aside  the  aitard.  /6tdL 

3.  In  auumpsk  agMnst  an  attorney 
•ibr  neighgeDce  in*  the  oooduct  of  a 


m 


BAIL-BOND, 


BANKRUPT. 


suit,  the  declaration  contained  seve- 
ral special  counts,  and  the  usual 
money  counts.  The  defendant  paid 
money  into  Court,  sufficient  to  cover 
the  plaintiff's  demand  on  the  latter 
counts.  The  cause  was  referred  un- 
der an  order  of  Nisi  Ptius,  and  the 
arbitrator  found  that  the  plaintiff  had 
good  cause  ofacthfi  for  ftSL,  and  di- 
rected a  verdict  to  be  entered  for  him 
for  that  sum.  Judgment  was  entered 
up  on  the  whole  denaration,  and  costs 
taxed  accordingly: — Htld,  thai  the 
award  was  sufficiently  certain,  as  the 
arbitrator  had,  in  effect,  ordered  a 
general  verdict  to  be  entered  fbr  the 
plaintiff  on  the  whole  of  thedechra- 
tioD.  Dicas  v.  Jaij,  T.  9  O.  4.  448 
4.  Althbiigh  the  objections  to  an 
award  ought  to  be  spectfled  in  the  rale 
nisi  to  set  it  aside,  yet  the  Court  is 
not  precluded  by  the  omission  from 
entefnng  into  any  valid  objection  that 
may  be  raised  to  the  sward.        Ibid, 

BAIL. 

f 

.   Set  PaACTicx,  IQ,  11. 

BAIL-BOND. 

/See  PaAcancB,  li. 

1.  in  an  BCtkm  on  a  bail-bond,  by 
the  assignee  Dgaiitst  the  sureties,  the 
declaration  stated  the  arrest'  of  the 
principal  by  virtue  of  a  cafkM  sued 
oif(  of  the  Court  of  our  Lovd  the  now 
King,  befbre  &c.,  then  kii  Maiesl^^ 
Jw^es  of  the  Bench,  at  JVe$tintnster  ^ 
and  averred  the  condition  of  the  bond 
to  be,  that,  if  the  prindpa)  shoidd  ap- 
pear, according  to  ihe  exigency  of  ike 
said  writ,  in  uie  said  Court,  on  &c.| 
the  bond  was  to  be  void:  Breadi— 
non-appearance  according  to  the  ex^* 
igency  of  the  writ.  On  the  produc*- 
tion  of  the  bond,*  the  conditidn  was; 
for  the  appearance  of  the  principal 
"  before  our  Sovereign  Lord  the  King, 
ai  Westminster y  on  &c<,  to  answer 
the  plaintiff  in  a  plm  of  trespass,  and 


also  to  answer  him  according  to  the 
custom  of  ihe  Kmg*t  Court  of  Cmk- 
man  Beneh:" — Held,  to  be  no  va- 
riance. CroJU  ▼.  Siockiey,  T.  9  O^ 
4.  ^I 

S.  in  an  aedon  on  a  bail^bcNid,  it-is 
not  necessary  to  aver  in  the  dedara^ 
tton  that  the  writ  ander  whidi  tlie 
party  was  arrested  was  issiied  on  Wb 
affidavit  of  debt,  or  that  the  aam 
sworii  to  was  indoraed  on'tlie'wriv; 
Sharpe  v.  Abbey,  M,  d  Ov  4.     ■  S1«JB 


BAKK'ERfr  BOOKS. ' 
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•     .BANKRUPT...   ^o  •..%. 

1 .  The  CooH  of  6Si  P.  has'  na  poWer 
tt»'  oompal  OMiAgatOA  of  vibaadoiqit  lo 
enter  of  raoovd  cheprooeadtDgs  ioAAb^ 
the  comnsiseibn,  >in  ordet  .to  flsak^ 
tlMffn  admissible  db  eVidmoetmAer  the 
99di  sectioB  of  the  statvte  6  Oem.  4^ 
c«  16.  The  applioaiion  for  that  fMuru 
pose  moal  be  made,  to  :the  Lovd 
Chanedlor .     Johsmsk  v.  GUUu,  Zl 

%.  The  master  of  a  sh^  aa  agnt 
fbr  the  owners,  entered  into  a;  cbarter- 
party  with  the  4)reightev  to  take  a 
earso  from  London  to  P^<«mMfViiior, 
and  to  receive  a  hooaewatd  eaogo 
from  the  freighter's  agents  ^ei«w 
Previously  to  3ie  abip'a  arrivid«  *  the 
outward  cargo  was  assigned  by  the 
freightev  to  Messre.  C  <^  J3«  as  a  ee^ 
curtty  Ibr  advances  made  aid  tx^  be 
made  by  them.  The  fveigkt  of  the 
outward  cargo  not  having  been  paid^ 
the  master  attached  the  gooda  Whiat 
in  the  hands  of  the  baiArajpa\B  ageiu(i 
under  the  judgme»c  ef  -the  Q^vtt  ai 
Port^enk-Primce  ;  and,  the  agenfahafu 
ing  declined  to  mipply  a.  hemewari 
cargo,  the  master  put  up  the  vessel  as 
a  general  ship,  and  procured- a  iretttrti 
cargo  fbr  his  owners,  who  irsceived 
the  frdght  on  the  ahip'b  ilrrfval  at 
London,     The  fr^ghter  having 'tfi04 


BANKRUPT. 


BANKRUPT. 
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coffio  bankriipl  subsequently  to  the 
affsigiMPentt  to  Messrs.  d,  ^  B. ; — 
Htld^  that  his  aaetgnee^  could  not  re^ 
^over  the  proceeds  of  the  outward 
cfurga*  or  the.  freight  earned  on  the 
hooaev^rd  voyage^  in  an  action  for 
ippnc(y  bad  and  received.  Kym^tr  v. 
^rfnnf  T.  9  G,  4.  183 

.  3*  Ai  plea  of  bankruptcy  is  4io  bar 
to  f^4]eolAratioD  framed  in  tori,  charg- 
ing the  defendant,  a  sDock-broker, 
with  having  sold  the  plaintiff's  stock 
(under  a  general  power  with  which 
he  and  his  deceased  partner  were  en- 
trusted), without  her  permission  or 
direction,  and  concealing  the  sale. 
yinn  Parker  r^Crole^  1\  9  O.  4.  150 
•  4k'  (An'ob^ection  to  the  duffimency 
of  d^posid^Qs  to  ealablish  an  act  oi 
bankinifttoyyinast  be  made  ai  the  trial. 
Jacoks  V.  La  tour  ^  T.  dG.4.  201 
'6^  A.  trader  in  the  FhetPrtmrn^ 
ulnder  an  anrestr  for  debt^  eight  days 
be&re  the  suing  out  of  a  commission 
ofbinkmptagaoMC  him,  obtained  a 
day^rule^  and  veat  .to  an  iBBwranco 
office  to  receive  a  sum  of  money  that 
woa  due  to  him.  The  dafendnnr^  to 
whom  the  bankrupt  waa  ind^bted^ 
knonriag  thai  he  wta  about' to  reeetre 
tbenrbneyf  w^hout  any  comnttuniea- 
ti](m  fran:biai0  met  htm  at  diQ.ofi9oe» 
and  trocuvf^dpi^-meDt  (^hi^(deb40iit 
of :  the  mooey  received  by  .the.  bai^k^ 
vupt^  Tbetpayineotwas  madf^iQOitbe 
8lbK«faii^\  ^e  )dAt!OScfaaviag  beeo 
cdnunittcd  •ib/.prisonjd^e.JDlk  i/jpri/ 
prff ceding^  and  ,M  theilSth'/tiit^^  a 
0anfniMidi>.>isiBiied  f^y^in^  hvt^  oai  an 
adf  jof  .baakrui^tcy  ffOmibitted  by  bis 
lyinf^^in  farjson^ .  In  oBmnn^iikfiy^ 
mfi^mifBi  formoa9y.bad.an4jeceivQd 
bji-.  tba .  dieifeodant .  to  tb^r  ^  u$<^  tb« 
livrjp  baaing  fao^  ihat  th^ise  was  no 
fialidiiilent<pfeferenee,,aRd  that  the 
defendent  did  not,  know  pf  his  debtor's 
inw>lvancy.  and  in^prisonment  at  the 
\ml»  of  the  payment;] — Heldy  that  the 
paytneot  was  protected,:  under  the 
8Snd  section  of  the  statute  6  Geo.  4, 


c.  16,  and  wa3  not  a  fraudulent  pre- 
forence  within  the  exception  in  that 
clause.  Churchill  v.  Crease^  M* 
9  G^.  4.         .  416 

6.  The  44th  section  of  the  statute 
6  Geo»4,  c.  16,  which  enacts,  .that 
"  every  action  ■  brought  against  any 
person  for  any  thing  done  m  the  pur- 
suance of  the  act,  shall  be  commenced 
within  three  calendar  months .  next 
afler  the  fact  committed,"  does  .not 
apply  to  actions  against ,  assignees, 
who  only,  act  in  the  disposition  and 
distribution  of  the  property  pf  the 
bankjrapt,  and  not  under  any  poiyer 
conferred  on  them  by.  law,  or  for  any 
special  purpose  under  the  act;  for, 
tie  act  done  applies  to  aqts  done  for 
the  purpose  of  taking  possession  of 
tl^e  bankrupt's  property  by  the  com- 
missionersy  or  messengers  acting  un- 
der their  warrant  Therefore,  trover 
for  a  chariot  seized  hy  assignees  on 
the  premises  of  the  bankrupt,  was 
held  to  be  maintainable,  although  the 
action  was  not  commenced  by  the 
owner,  against  the  ass^nees,  within 
three  months  after  the  seizure.  Car^ 
ruthers  v.  Payne,  Af.'9  G,  4.       429 

7.  The  plakitiff  ordered  a  chariot  to 
be  buiUt  which  wa/^  to  be  .finishod  ac- 
conding  to  certain  di^ectionsi  4^n4  for 
wbicb  he;  paid;  and,  alEier  it  bad-bpen 
finished  in  other  respefits,  he  pr^d^ed 
a  firont  Beati  tQ.be,.^ded;.  but  the 
builder  Aol^^xi^uting.thooardiir)  Aha 
plaintiff  sent  fpi;  the.  chariot  severd 
times,  /in4  tba  builder,  proiniaed. to 
deli  year .  it.  Subs^^uf  ntly,  th^  |>laN»^iff 
aaid  be  did  Ao't  wwu  the  ehariQt>  and 
ordered  it.  to.  beaoJd;  and^  it  waa 
stancUag.in  the  builder's. wn^^ouse 
for  that  puf poser  the. front  m^i  not 
haviag  been  added)  when  a  commis- 
sion of  bankrupt  was  issued  against 
the  builder,  and  his  assignees  seized 
and  sold  the  carriage  under  the  com- 
mission : — Held,  that  the  plaintiff  had 
a  sufficient  property  in  the  chariot  to 
maintain  trover,  and  that  it  did  not 
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pass  to  the  assignees,  as  being  in  the 
possession,  order,  or  disposition  of  the 
bankrupt,  with  the  consent  and  per- 
mission of  the  true  owner,  within  the 
72nd  section  of  the  statute.         Jbid* 

8.  The  92nd  section  of  the  statute 
6  Geo,  4,  c.  16,  is  prospective,  -  and 
only  applies  to  commissions  to  be  is- 
sued af^er  the  passing  of  that  act,  as 
it  binds  the  bankrupt  if  he  does  not 
give  notice  to  dispute  the  commission 
within  two  months  after  the  adjudi- 
cation. Keyyf,  Cookf  H.  9  &  10  GA. 

720 

9.  The  deposition  of  a  petitioning- 
creditor,  that  the  bankrupt  was  in- 
debted to  him,  upon  and  by  virtue  of 
certain  trills  of  exchange,  at  and  be- 
fore the  date  and  suing  forth  of  the 
commission,  which  bills  appeared,  by 
a  schedule  under- written,  to  have  been 
drawn  and  indorsed  by  the  bankrupt, 
is  not  sufficient,  as  it  should  have 
been  shewn  that  the  bills  were  in- 
dorsed to  the  petition ing-creditor  be- 
fore .  the  act  of  bankruptcy.         Ibid: 

BARON  AND  FEME. 

iSee  Costs,  1. 

1 .  A  tradesman  caimot  recover  the 
value  of  articles  of  dress  furnished  to 
a  wife,  if  die  husband  allow  her  a  suf- 
fidiMt  B^gll^t  and'the  tjradestnan 
make!n6  inquiry  as  to  the  capacity  of 
th»  wifb '  to  contract :  at  'all  events,  an 
expteiB  or  itiijili^  assent  by  the  hus- 
band must  be  sheinii  Stt^tm  v.  Be- 
nediet,'  T.  9  G.4i  66 

BrtLS  OF  EXCHANGE. 

See  KYiDs,vcjii  £.. 

1.  The  defendant  accepted  two 
billa  of  exchange,  drawn  on  him  by 
T,  C*,  which  the  latter  indorsed  and 
paid  info  his  bankers'  (the  pkintifll^), 
who  entered  the  amount  as  cash  to 
the  credit  side  <yf  T,  C.*s  account  in 
their  books.     The  bills  having  been 


BROKER.  . 

dishonoured  by  the  defendant,  the 
plaintiflfs  entered  their  amount  to  the 
debit  side  of  T,  C,*s  account;  and 
shortly  afterwards  the  defendant  paid 
the  amount  of  both  bilk  to  J.  C, . 
but  did  not  re()uire  Uiem  to  be  deli« 
yered  up.  T.  C  continued  his  bank- 
ing account  with  the  plainti£&  for 
three  years  afiter  the  bills  becj^me  due^ 
and  paid  in  several  sums  to  bis  cradit, 
sufficient  to  cover  all  the  iteofwlo  hia 
debit  prior  to  the  date,  and  indudira 
the  amount  of  tlie  bills. .  1\  C.  al^ . 
terwards  became  bankrupt,  and  the 
plaintiffs  proved  their  debt  under  his 
commission,  without  noticing  the  bills, 
and,  a  year  afterwards,  sued  tne  de^ 
fcndant,  as  acceptor,  having  made  no 
previous  demand  on  hip^  in  respect  of 
them : — Held,  (hhVYti  ^tt  not  liable. 
fiffW  V.  CVnrr,  71  9./3t.  4*  *  .  46 
^.,  Iq  an  action  by.  lh«<  Jndooee^ 
against  the  accq^tor  of  a  biU'Of .»« 
ch^mge,  thi^  date. of  wkiohappMarbd. 
to  have  beanaltepied  .by  4»  drawer 
after  acceptance,  it  is  indimkent.Qtt 
the  indorsee  .%o  she^vtbai  ths  aketa^ 
tion  was  made  previoudy  $o  Ike  in*" 
dorsement,  or  before  ibebiH  vtaaipact- 
ed  with  by  the  drawer^  tfff>iiO»T; 
DickfUion,  Mj  9  O.  4«  .  MB 
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fiISHOfi%l  RBOI9TVR. 

•    BLANK9. 
See  De]^d,  1,  3,  4. 

BO?fD.  ^ 

'  See  PiiEADiNp,  .10. 

BOSTON  COURT  OF  RB-, 
QUESTS  ACT.  . 

See-  Cosirs^ilu 


I  < 


BROKER.  '? 

See  Money"  hab  Xki>  recbtved. 
1.  It  is  the  duty  of  a  sworn  broker 


of  dte  city  of  Eoh^m,  to  cbirge  his  ' 
principal  only  the  cott  price  of  articles 
ptirchascd  Ibr  bitn,  in  addition  to  his 
comniiHion;  and,  theprincipal  having 
averred,  in  an  acrioh  oi  auanipiit,  that 
the  broker  bad  charged  him  a  greater 
price  than  the  cost  price,  which  the 
^■a6ft  had  paid: — Held,  that  it  was 
iuflleient  proof  of  such  avemient,  to 
ptDduee  a  running  unsettled  account 
between  the  parties,  by  which  it  ^ 
peared  tfiat  the  principal  had  paid 
more  than  the  amount  of  the  orer- 
cbarges,  although,  on  the  whole  ac- 
count,  and  when  the  balance  at  a  sub- 
sequent period  waa  stmclt,  tlie  prin- 
cipal was  indebted  to  the  broker  in  a 
■am  tttt  exceeding  lucti  over-charges. 
ftw/or  T.  Brafa,  M.  9  G.  4.      284 

BYE-LAW. 

y  letters  patent  of  Chirki  the 
,  the  CoopeVs'  Company  were 
ennowered  to  make  such  reasonable 
orders  and  ordinances  as  to  the  tnas- 
l«r  and  wardens  riiould  seem  meet, 
for  the  go«d  ordo*,  rule;  and  govern- 
mentof  tbecotnpany.  By  a  bye-law 
in  the  Trign  of  Oeor^  the  Second,  the 
master  wad  wardens  were  yearly  to 
elect  three  persons  of  the  tivery  to  be 
stewards,  who  were  to  provide  a  din- 
ner for  the  whole  of  the  livery  on  Lord 
Mayor^  Day  (with  such  lUowanoe  out 
of  the  stock  oC  the  company  as  the 
maater  and  wardens  for  the  time  be- 
ing afaould  think  fit);  »i4,  if  any  per- 
son elected  steward  should  refuse  to 
provide  the  dinner,  he  was  to  forfeit 
SO/,  to  the  use  of  riracompany,  un- 
less he  would  make  oath  in  writing 
before  a  magistrate,  that  he  was  not 
worth  300^  at  the  time  ofbis  election 
or  tating  the  oath  : — Htld,  that  such 
bye-law  was  bad,  and  diat,  the  allow- 
ance lo  be  made  by  the  company  be- 
ing a  condition  precedent,  the  decla- 
vaiioD  was  insnffleiant  fcr  want  of  an 
avennent  to  Aat  efiect.  Coffer  v. 
Sandtrtm,  T.  9  G.  *.  164 


package,  1 
tue,  whate 


CARRIER. 

1'.  A  carrier  is  an  insurer  of  the 
goods  that  he  carries — he  is  obliged, 
for  a  reasonable  reward,  to  carry  any 
goods  tliat  are  ofiered  him,  to  the 
place  to  which  he  professes  to  carry 
goods,  if  his  carriage  will  hold  them, 
aikd  he  is  informed  of  their  quality 
and  value — he  is  not  obliged  to  take 
a  package,  the  owner  of  which  will 
not  inform  him  of  its  contents   or 
value ;  but,  if  he  do  not  ask  for  this 
information,  or  if,  when  he  asks  and 
not  answered,  he  still  takes   the 
!,  he  is  responsible  for  its  va- 
itever  that  ma; 
by  notice,  limit  his  re 
an  insurer;  but  a  notic 
tect  faim  against  the  cc 
a  loss  occasioned  by  gn 
MackUnv.  JVaterhmte, 
S.  In  an  action  agaij 
prietors,  for  the  loss  of  a  parcel,  the 
defendants  proved  a  notice,  exposed 
in  a  booking  office  at  Saliiimrt/,  kept 
by  a  person  named  Weekx,  in  the  fm- 
lowing  terms: — "  Take  notice.    The 
proprietor  of  tku  office  will  not  be  ai> 
countable  for  any  parcels  or  packages 
exceeding  the  valne  of  fine  pounds, 
unless  entned  as  taahr  and  paid  ibi 
accocdiogly."    Oae  Weeki  was  a-dt- 
fendant  on  the  reooifl;  bub  no  «a^. 
dence  was  ofiered  toshewtbatlie  was.' 
the  same  Week*  who  maa  the  piopr»-' 
toi  of  the  offlce: — Htld,  that  this  waa 
not  a  sufficient  notice,  and  tbat  tbo  , 
defendants  wne  still  subject  to.  the  ' 
unlimited  responsibility  of  opmmon 
carriers.  Ibid, 

3.  QtMvre — Whethee  the  entrifst- 
ing  valuable  property  to  a  servant,  of 
whose  character  the  carrier  gave  no 
aoooutit  at  the  trial,  was  suffident  to 
aiuhorise  the  Jury  to  Bad  that  the  cat- 
rier  had  been  guilty  of  that  degree  of 
negligmce  which  would  deprive  hisQ  of 
tbeprotectiDnofapropernotiee?  Ibidi 

4.  In  an  action  sgainBl  CDacb>pro- 
prietors,  IbrthefaMs  of  npared^iRet- 
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CHAMPERTY. 


CONSTABLE. 


cd  to  the  plaintiffs  in  London,  by  their 
agent  at  Kettering,  the  defendants  put 
in  a  notice  in  the  following  form': — 
"  George  and  Blue  Boar,  Holhom, 
London.  Take  notice.  The  proprie- 
tors of  carriages  which  set  out  from 
thu  office,  will  not  hold  themselves  an- 
swerable for  any  passenger's  luggage, 
truss,  parcel,  or  any  package  whatever, 
above  the  value  oi  five  pounds,  if  lost 
or  damaged,  unless  the  same  be  en<- 
tered  as  such,  and  paid  for  accord*- 
ingly,  n^hen  delivered  here,  or  to  their 
agents  in  town  or  country,"  *  They 
also  proved,  tliat  the  plamtifis*  were 
in  the  constant  habit  of  sending  par- 
cels from  London  to  the  country  and 
back  by  their  coach.  The  Lord  Chief 
Justice  being  of  opinion,  at  iVtn  Prii», 
that  the  notice  applied  only  to  the 
Journey /rom,  and  not  to  that  to  Lon* 
don,  the  Jury  found  a  verdict  !br  the 
plaintiffs.  On  motion  to  set  a^de 
this  verdict^ The  Court  held,  that  die 
notice  applied  both  to  the  out  and 
home  joumies:  but,  as  it  had  not 
been  left  to  the  Jury  to  say  whether 
or  not  the  pTaintifft  were  ttware  that 
the  coach  by  which  the  parcel  tvas 
sent,  was  one  that  started  from  the 
George  and  Blue  Boar,  they  directed 
a  new  trial,  in  order  that  that  question 
might  be  submitted  to  another  Jury. 
Riley  v.  Home,  M.  9  G.  4.  Sdl 

CERTIFICATE. 

See  ATTpEV£T. 

Fines  and  Rvgovxri^s,  d. 
Pjuctic^  4. 

CHAMPERTY. 

1 .  By  an  agreement  between  the 
plaintiff  and  defetidant,  the  latter 
Agreed  to  convey  to  the  former  cer- 
tain freehold  and  eopyhold  lande,  in 
consideration  ofaceruin  sum:  and, 
after  reciting  that  suits  at  law  and  in 
equity  were  pending  between  the  de- 
fenduit  and  J.  S*,  in  which  the  dc^ 
fendant  sought  to'  reeover  amavs  ;of 


\ 


rent  from  the  latter,  it  was  agreed 
that  tlie  plaintiff  shotdd  receive  snch 
arrears  to  his  own  use,  and  also  all 
sums  which  might  b^  recovered  from 
/.  S,  for  dilapiabtions ;  and  the  plain- 
tiff should  be  at  liberty  to  use  the  de- 
fendant's name  in  the  proceedings 
then  pending  between  him  and  /.  S,, 
and  also  in  any  action  or  suit  which 
the  plaintiff  should  think  fit  to  com- 
mence against  /.  S.  for  the  recoveiy 
of  the  said  arrears  of  rent,  or  for  di- 
lapidations ;  the  plaintiff  paying  the 
defendant's  costs  of  the  proceedings 
then  pending,  and  indemnifying  him 
against  the  costs  of  future  proceed- 
ings instituted  by  the  plaintiff  in  his 
name  against  /.  S.  .''-^jffeU  that  this 
agreement  was  not  void  for  cham- 
perty. IVUUanis  v.  Proiheror,  If. 
9  &  }0  G.  4.  779 

COACH-PROPRIETOR. 

See  Carrier. 

COGNOVIT. 
See  PnacfieB,  1. 

CONSCIENCE,  COURT  OP. 

See  Costs,  4,  5. 

CON^DERATION. 
See  Deed,  t, 

CONSTABLE. 


1.  A  constable  is  justified  in  sgp- 
prehendinff  a  person  owged  on  siia- 
picion  of  telonyi  if  he  hmwe  reaaoaable 
or  probable  cause  to  believe  that*  the 
party  cbarged  h  the  felon;  wad,  it 
having  been  left  to  tke  Jnry  to  say, 
whether,  oq  jail  die  fheto  befim  them, 
they  thought  that  the  ^wstablerhad 
reasonable  gfonnd  to  suppose  tliat  the 
party'charg^  was  guilty- of  felony, 
and  whether  they  would  have  acted 
as  ne  aia:-»-JEnia,  thatihiafliiiention 
waa>rightii|anbataaoe,  smd  that  the 
constable  did  not'.enertiiae-  an  nadue 


COSTS. 


COSTS. 
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degree  of  coercion,  although  he  ap 
prehended  the  party  (a  female)  at 
night,  without  any  warrant,  and  con- 
veyed her  to  prison  previously  to 
taking  her  before  a  magistrate.  Do' 
vis  V.  Russfll,  H.  9  &  10  G.  4,.    590 

COPARCENERS. 
See  PiBADiKO,  7. 

COSTS. 

See  D££D,  d,  4. 

Practice,  S,  4,  6,  8,  10,  11,  14, 
15. 

1.  In  an  action  for  goods  sold  and 
delivered  to  the  defendant'^  wife,  he 
paid  money  into  Court  generally: — 
Heldf  that  it  merely  amounted  to  an 
admission  of  the  plaintiff's  right  of 
action  to  the  amount  paid  in,  and 
that  the  defendant  was  not  thereby 
precluded  from  shew  ing  that  the  goods 
furnished  were  not  necessary  for  his 
wife,  at  she  had  a  sufHcicnt  previous 
supply.  But  the  Judge,  at  the  trial, 
thinking  differently*  the  Court  direct- 
ed a  new  trial,  when  the  Jury  found 
a  verdict  for  the  plaintiff,  for  10s. 
The  Judge,  on  application  to  the 
Court  in  Banc,  certified  under  the 
statute  of  Elizabeth,  to  deprive  the 
plaintiff  of  his  costs.  Seaton  v.  Be- 
nedict, M.  9  G.  4.  801 

2.  The  defendant  was  arrested  for 
100/.  He  paid  10/.  into  Court,  and, 
at  the  trial,  a  verdict  was  taken  for 
the  plaintiffs,  subject  to  the  award  of 
an  arbitrator,  to  whom  the  cause,  and 
all  matters  an  difierence  between  the 
parties,  were  referred,  and  the  costs 
of  the  cause  were  to  abide  the  event 
of  the  award.  It  appearing  before 
the  arbitrator,  that  there  was  a  dis- 
puted and  complicated  aeeoimt  be- 
tween the  plaintifis  and  defendant^  the 
one  claiming  for  extra  work  done  to 
a  house,  and  the  other  insisting  on  an 
allowance  for  deviations  from  the 
mode  of  finiahing  it  according  to  the 

VOL.  II. 


terms  of  an  agreement,  the  arbitrator 
directed  the  defendant  to  pay  the 
plaintiffs  29/.  beyond  the  10/.  paid 
into  Court,  together  with  the  .costs  of 
the  award.  The  Court  refused  to 
aUow  the  defendant  his  costs  under 
the  statute  4d  Geo,  3,  c.  46,  as  by  the 
terms  of  the  reference  the  costs  were 
to  abide  the  event  of  the  award,  and 
the  defendant,  under  the  circumstan- 
ces, could  not  sue  the  plaintiffs  for 
maliciously  holding  him  to  bail.  TVir- 
ner  v.  Prince,  M.  9  G.  4.  305 

3.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  close,  the  de- 
fendant pleaded  not  guilty,  and  seven 
special  pleas  justifying  under  a  right 
of  way.  The  plaintiff  joined  issue  on 
the  plea  of  not  guilty,  traversed  the 
other  plea3»  and  new  assigned  extra 
viam»  *Tbe, defendant. joined  issue 
on  the  traverses,  and  suffered  judg- 
ment by  default  on  the  new  assign- 
ment. The  Jury  fioupd  a  verdict  for 
the  plaintiff,  with  one  shilling  damages, 
on  the  plea  of  not  guilty^  and  assessed 
the  damages  on  the  new  assignment 
at  40/.,  and  the  defendant  had  a  ver- 
dict on  one.  of  the  special  pleas: — 
Held,  that  th^  plaio^ff  having  been 
compelled  to  go  down  to  trial  on  the 
general  issue,  he  was  entitled  to  the 
general  cosU  of  the  cause;  and  it 
seems  that  the  defendant  ought  to 
have  withdrawn  the  general  issue 
when  he  suffered  judgment  by  default 
on  the  new  assignment.  Fickers  v. 
Oallm&re,  M.9  0.4,  359 

4.  In  an  action  to  recover  3/.  6i.  6c/. 
remaining  due  to  the  plaintiff  on  a  bill 
of  exchange  for  8/.  6t.  6d.,  which  bill 
was  givaa  t»  seeure  the  balance  of  an 
account  between  the  parties,  origiaal- 
ly  amountiiig  to  flmre  than  400/.: — 
HMf  tliat  the  de&odant  was  not  en- 
titled to  enter  a  suggestion  to  deprive 
the  plaintiff  of  his  costs  ttnderi  the 
Boston  Coitft  of  Consabiice  act  (47 
Gs9.  3,  $.2,  c.  I),  as  Aa  Utb.  section 
fvavades  that  the  eomiiiissionflrs  are 
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not  empowered  ta^iltcule  oa  mny  debt 
for  any  gum,  being  the  balance  of  an 
accniint  on  dsnund  fltigMially  exceed' 
tag  61.  AbbMf  T.  BiU,  H.  9  It  10 
•r€44i  '534 

.  ^  An  ofBcer  of  tko  Sheriff  of 
MiiMeteaiu^-a  lock^iii^  haiue  Jn 
i.diMsowMy,  wb«e  bv  reaided  and 
..JcatrirdDnbUbuHMH,  He  alwliept 
Ml  «Se»  «c  cotmlingJKNijKi  in  ihp  city 
-4f  XoM/oH,  where  he.  mciied  oa.  f^ 
■teHocaa  of  Sheriff^!  oiEeer.  i»  pwrt- 
wralK^  wjtbl)j«Mn:-r-Tiff«U,  that  be 
/^ftmKpctnw  M»kiRg«liFelili*od.  or 
-IndiHg  or  deaHog  in  Lendtm,  and 
hutitb^  tiw  juriidictiMi  irf*  (be  ^wdiMi 
;  Cowt  of:  Cowwiencc  oetn  39  &  40 

.*A10«,.*,      ,  .  .     W7 

i.;i  .-A  ;■'   \f  ,     ■    ■,.       ■.  ;    .. 

Ai'i^.CODRT  OP  COMSOIBNCfiJ 


'  CURATfi. ' ., 
Set  Etwikc)^  it 


;"-vi:  :.  ..CU6T0U.:'    ■■■  ,. 


^st  ai 
'HK  pari 


Of  t-  '^'^  Plbadimo,  10. 

a  '  .Tt,.'f>ditiKii]a» 

>'>BMDQd'a£  A^'rahnHaAoa  brbibiiaAel- 
:iith($U«th:io£.1iia.  tfstatar(r  aqdaiplel 
.-  'otfiiM  ^«t)bM#«t^  ik  »>  bavi  ti 
,  MtbeaeUoi^  ari  ilieieae^torv  ^.^bf 
F'-Mrittk^' tot»'rd&miBtv,«mheirt  pt-oi- 
--^levtin^'  s^hM'tke^Tefevdnbbi'bkn^ 
-'-«^Ka^>^4|»  ai^BHakb' of!m4lB,  adT 
r'ABtanbat»be^JMn'fl|B«btai  ^JiiAMivl 
\.a^Mmi■.^f■.■i^e.A>i  •■-■  ■  ■■•'  --'9*6 
^.:,■■A.^\.\lU,.^\  V  ■■■■■■!.  ■■-    :\ 

Hid    .^-'ir-B;j.T  .,11!.  ;,.,!,    ../^i-"    '  •"   i 


■  '     flWPt.   ! 

DEBP.    t,      -..  , 

1.  Oui»T— Whe^rtier  a'lbWWleft 
In  ti  de«d,  tobe  filled  np  after  Its  ex- 
ecution, with  the  consent  of  the  par- 
ty conveying,  does  not  vilirte  the 
conveyance. '  Retttt  v.  Broitme,  T. 
9  O.  4.  IS 

x:  III  a  deedof  Iflrt,  by  irtiich 
the  fourth  tarn  to  present  \a  an  ad- 
vowson  was  conieyed,  the  cohiiaera- 
lions  were  Stated  to  be  "thestnti  of 


8.  The  defendatrt.  hqng  c 
in  prison  A>r  dm,  at  tne  suit  of  the 
pfcu  ntiff  -aad  ~  anadMf  «iedlK>r,'  exe- 
cuted'lUedk  of  ileaae  aad  reletse^  and 
tiaavm mnaatfiayinff  dM^joftnni, 
byl  nAictLh*  conVeydd  "all  hw.pr^er- 
^^'ts^phititi^  iBtt^iutlo  sdl  for 
the  bebef)t.Af>tbe  db6dmUM/k  *ieldit- 
«lrs,  the  Biir|4n9^'if-afayV«i'bcitMd>  to 
.Ae'iebftdiMt  Tfaeddedaiilsb  iSea- 
taiitoi  «'4JaTdARii  (bitidw-dtfaidknt 
bndbai.wi&'td  l^yla  iltte «>«niire 
jo'tbeiioMa  Af- tha  itntetiideb)* .and 
.tbe  cnicteewbsj'iin  tfaf  fint  pJace,  to 
1«y«bd4k^«lbaid'C<Mta  .And  be- 
fMnsedn£'ea»Datii^!>the<dMdi.  .At 
'tbe.Uin9.o£i4ha  eJteeoltbHtiy  tb*  de- 
:fendanl,  a  blank  was  left  in  the  tftist 
deed,  for  the  amount  of  the  sum  due 
to  the  cr«lftw;'*IWb»|e  suit  the  de- 
fendant w^  in  cus^y:  and  the 
sTnount'  haviitg  b^en  WceMained  by 
vouchers  produced  by  the  defendant, 
the  bliMlfcWWeid'VPfln  the  follow- 
ing dav,  in  hia  presence  and  with  bis 


DEPOStrtQNS. 

aatent.  He  afterWirdi  recogmMd. 
j«pd)C(uJ6nned  tfae  deeds,  b; joining, 
)uB  Mrife  in  lev^tng  the  fine,  and  de- 
fUTtag  his  tenants  to  pay  the  reoU  to 
.  Ibe  pUiatifT:— ^eM>  that  the  deed  of 
fTMtVa*  valid,  althoagh  die  blank 
.  was  not  filled  np  until  aflei  the  eie- 
■'eauiaa,  Htidf<M,,v.  Sftiett,  H.  9  & 
,ld,(?:*.  .      ,,    ,    66» 

,.  A.  On  an  ifiaue  directed  by  the 
.  jCqurt  of  Comnun  PUai,  to  try  whe-; 
:  tJier  certain,  tiuat  and  other  deeda 
,wefe  valid  or  not)  die  attorney  who 
,  p^e]ffred  them  aa  the  retainer  of  the 
,  iruBtee,  was  t>^d  to  be  a  compf  teni 
.  ^i;^^  iQ.proTe  the  eKecqtion  by  the 
,  dcfendanij,  And  tiie  filling  ^.bUnkt 
ii^  the  deiedsf  although  the  witnes^ 
.,  yras.  ^  party  ux  the  trn^  deeJy  and 
.,  WfiffnU^ed  tpvhis  costs, .  for  prepar-i 
.  .i^  tjie,)q5trunient9.  abd,  althqugb  h4 
,Waa  party  i(t  aootW  siiit,  wber^ 

,(*!«- 4sN:^,i'fi«,e^.>B<f^  ^'e  'nia*; 
.,uetd.  '  .     JUd^ 


i.JilA>le-.ta'()ae*i  (i)  itfe' , 
"khall  i»r'bndedira4ti«hip 
i  dwayW^te  lof  tfaeipajf  ni 

-..ehall'beiobtakiftf,   nicb 

r    te<  Mfeitsdi>^iM4i/tb 
-litTWM'rdie  idntyiofithtf: 
"taeaad)»o:«btaiBi*uti  WilifiaHet 
-  i£  he;  vctii  «eeiKntc4"fK>iB.'ao 
-by.theMe of  Aes'boBnptteJ  tfac' 

"  is  UhUeifDT.doMun^Biiitbsii 
tinn  "AilaeFK;'7ileiiUM4r:Jf. 


Jrtt«*r 

,9  0. 
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DEVKB. 

Sm  EnDiMci,  A, 

PotrsR. 

1.  DerUeto  trustees,  in  trust  "for 

deritov's  d^est  son, /./f.  £.,  for  life ; 


:■'■■■   DfiHURRER. 
SftfvUkj^iw,  2,8,  iO^ 


)S«e  BANKkDPT,  4,  »': 


Contingent  renuinden  :—ramaindc^to 
ttre  nse  of  the  mtorti,  AitA,  fcntdi, 
finfa,  md  rR  and  every  ottier  the  bm 
itol  son*  tif  the  body  of  J.  H.  l.  ■»• 
Ven^,  B«ccMrfv«ly,  and'iirTClBiAi- 
d^,  one  after  another,  m  Acy  wd 
every  of  titeW  shovM  hein HntMity 
<tf  a^or  prioritjr  0f  birib,  in  out  DMle ; 
rt*mrfiidt^  to  tM  jErrf,  second,  third, 
faonhi  if^  and  other  dmg^iwfv'of 
/.'tf.£>i  Wrendly  and  sttcccsiirri^, 
trr  tail  general : — remainder  t«  ieVi- 
sor's  eldest  daughter,  M.  S.  L.,  for 
li&'i^ittQlBDaei:' tO' her  jto^i  .seeood, 
third,  founl^  ^^b*  ^d  other  daugh- 
ters lucceisively,  in  tail  general  :— 
renndoder  b>;  deyisor's  second  and 
other  daughters  successirely,  with 
like  remainders  ill  tail  general  to  their 
respective  inuer-'-remainder  to  de- 
Tisor'a  sister,  in  fee: — HM,  that  the 
Jirtt  or  ekUlttoa  of  the  devisor'a  son 
J.  H,  L.  took  an  esWIe  Ja  tail  male, 
undet  tktt'dwii^  enMCtant  on  die 
death  of  his  father  /.  H.  L.,  although 
he  was  not  iMn>ed,or  enumerated  in 
the  wUL  LahgttoA  t.  Poie,  M.  9  G. 
4.  ■■  ■■■  ■'■■■■  490 

'■  Kk^^^^MwCBlwre,  mil iMif ^rrfinitfs 
NisiKi vntod  ifa  J.  B.,ta  bold  tnUm, 
Us.  hdrs^' and  osaigBs^  tDtherasaof 
■ochi(KniM«r  persons  aa  Ch.B.t'the 
wcfe  at  /.,  S.,  «lnnldk  in  wiO,  direct, 
'Irani;  mmfpoBti-  O. IL, dw niicle, 
IwUsiiriU,  dMctMl  that  thepnNMcs 
sfabuUbrlorthKnseof.&B^  tl»M- 
coad  aan,«Chss  •qtlKW^i  S^tbtxt- 
ttrnpbi  ttidposBasa  the  adine  after 
the  decease  of  Us  fitbei',  tbvaaad  /. 
B. :  —and  that  J,  B.  and  O,  B.  abonU, 
within  oneyeanaflerteataMr'sdeoease^ 
pay  10(y.  to  two  tifustoes  named  in 
the  wiD,  to  disc^ge  legacies;  but 
rrv2 
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that,  in  case  /.  B.  and.  G.  B.  should 
not  pay  that  sum  within  the  time  li- 
mited, the  trustees  should  let  the  pre- 
mises, and  receive  the  rents  until  the 
100/.  should  be  paid,  they  keeping 
possession  of  the  title  deeds,  and  not 
allowing  /.  B.  or  (?,  B.  to  sell  or 
mortgage  until  the  legacies  were  paid, 
and  6.  B^  attained  tlie  age  6f  twenty- 
OM^wMid  that.  If  G.B.  $1mM^ 
md  i0?«tie  fi«  chiidr^n  lan^Uy  beg&i- 
P^  of  his'body,  thenth^truttees  were 
ko  s«U4he  premises  anddistribute  the 
tnonev  ^riaing  ftcm  the  sale,  among 
^''Bw-s  brothers  and  sisters :-^/^^/{ 
Aat'<7;  R,  ^ofe  an  estate  tail  in  the 
•premilta  devised^  upon  the  death  of 
^nimhet,  J^  iJ.    Raggett  -r.  Btaty, 


.«.^' 


.1. 


V-. 


Si 


DlSTBEaS. 

' '  1.  The^plaititfff  #as  possessed  of  a  ' 
*\Mity  tfhteh'was  in  the  shop  of  one 
'IS.' '   The'  laner  being  indebted  to  his 
lai)dIoid'(the  defenda!Rt>  for  rent,  and 
'  the<plblfitiff  iJigihg  abOttt  to  remoi^e  the 
ialliftfboiw^ti  si^  and  seven  of  clock 
kk  iti«  lOorning),  the^ef^ndant  inter- 
fio«ddV'fiili;^6g,  Ibat ^'he  ^woold  n6t 
^fll»i«l)a(^  o?vany  of^h^  otivertliln^, 
iso  '^  '()fi^(th^  pii^^ilrfses'nill'^iiii'  tent . 
-4aitf  .flftfd/^'  alid  ttov'hefV  'the  >^bo^.  i 
The'i^Mhl!i!flr,r><bOWtfv«t9  ^eitio^red  %lfe 
Ja^'^an^  MxititK#^)^'<A:krek  like  ' 
M^M^  ^f\hi  defttodant  seM  a  b^o- 
^rer  to  the  premisertoAliAtr^;  atid 
followed  and  brought  back  the  lathe 
that  had  been  lafatfalwiiy.  The  plain- 
ts lb«^#iipo^  Aued  bito^in  trover: — 
.^€/i/,.  tbut,  tib^.  distisess  being  ooqq- 
^^mnc^d.bytbO' latidloid's  saying  in 
.^DiWEHagb^iibaS'iia  iwooldnoik  sitf- 
.S^^xilimpi^v»  bi$iwnMiv)sd;uiitims 
i#e^  <«ra«  |»aid(  andnewHipktpd^iy  ibe 
^miry^i  -the  bisolbec  .afterwatds^'  the 
Jan4k)td.had«  eight  ao  take  attd  Mag 
(Mok  rthe 'lathe  t^t  had  .b^en^caitied 
4iwtty'  isk'  the  mean-  tiitoot    W^iod  w, 

3l^o  Wh^»^  ^i^  MMb  tntus&fs  M  i 


his  interest  in  a  texm  to  another,  re* 
serving  rent  to  himself  it  does  not 
operate  as  an  assignment,  but  as  an 
under-leaae:  therefore,  where  /•  S. 
had  a  term  in  certain  premises,  which 
expired  on  the  1  Ith  Nooember^  1826, 
and,  on  the  1 1th  Sep^ber  ppeceding» 
he  verbally  let  them  to.  the  plaintiff; 
to  hold  till  the  ilthKovemier,  on 
ying  down  an  immediate  rent:— 
€ld,  that  Jf  Sr,  coifld  not  distrain, 
as  the  tenns  of  ihQ  letuoga^ipunted 
to  a  leaaev  by  whid^.the,  whpU  of  his 
intei^est  |>a§aed  to  ^e  plaintilf;  and 
jthaty  even  if  it  were  ^n  asaigument^  it 
was.  not  necesaary  that  it  should  bp 
in.writin^^. a(^  it  wi^jsp  assignment 
by  opemtioj;!  pf.  Jaw,  apd  withia  the 
eKpeption  10.  the,  third  section  of  the 
statute  oC  fi;auds»     .fi^c<;.v*.CprrwJ, 

3.  ^  bcol^er  havii:^.  seized  goods 
under  a  ^i^^^^  ^^^  ^^^V  tbo  tenant 
desired  t^me,  mi ,  that  the  biioker 
would  QOjt.  re9iove  /or  sell;  on  whidi 
the  latter  xeqyaixedxfaQ  tenant  to  sign 
writli^  ..reqi^WtSj  ,frpn|,  time  jUi  tim^ 
by..^i(^  he .ialso  eqgiaaBd  (p  pjfy  f))e 
changes  pf  Ae  levy,,  aof  the  e^^y^^ 
^pCk^Cpiffg.^, nW|  ii^jpiwewij^  TV 
1gwi«t'Wor^  ^m^.rpra9^e4»  ,^4:  w 

.brpk€!i;  MppIieA  ibr  ,,aud.,9!)t^Qed 
.|J^e,Qhwge|8|„.hMt  J^ejt^wMLftWP^ 

^wm., alleged  .40,. be  due^JSor  rteot;^ 
:^,sWrth*tithe,iM|yi)a^t  tor,ym.tew$ 
jras  not  ^^,  voluiiu^y  pMrogien^,  aw 
tha^,  if  the  chafes,  were.iUegiJ  or  ex- 
oesasvQ,  ije  w^tiieqpper  tjbfipi.bj^ 
lA aaactioA  for  i)E^9»ey.had  and  rch 
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4,  A  party  entered  into  possession 
of  pifeinis^  vttiibr '  ah  ^gxt^Ai  for 
^kaae,at*:cert8io  reMii  aad  occu- 
pied them  mor«  than  a  yoat,  bul.|MJi0 
no  rent*  Aft  account  was  afisrwandis 
dfilivored  to:  hin  hfi  die  lnodlordf 
^dhbqipngihias  futh>  half  li  yttsc's  Milt 
thie  aBaMmt»>o£)wliick  he«t  finU  dia- 
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DUCHlCbF  LANCASTER. 

puted,  but  admitted  that  half  a-ycar*8 
rent  was  due,  and  named  the  amount, 
and.  the  account  was  altered  accord- 
ingly : — Held,  that  a  yearly  tenancy 
might*  thereby  be  implied,  ^nd  that 
the  landlord  had  a  right  to  distrara. 
Cox  V.Bent,  M.  9  O.  4.  281 

5.  J*  S,  demised  freehold  and  co- 
pyhold premises  to  th^  plaintilF  for  a 
term  of  year^,  ^nd  di^d  before  tfae 
expiration  of  the  term,  when  they 
descended  to  his  betr,  who  d^sed 
them,  to  the  defendant,  for  Itfe.    The 
defendant  refused  to  talce  as  devisee, 
claiming  title  as  heir^at-kw  of  the 
lessor,  and,  as  she  neglected  to  be  ad- 
mitted on  the  death,  of  the  detlsec, 
the  lord  of  the  itiknor  seized  the  co- 
pyhold, and  received  the  rent.     The  - 
neir-at-law  of  the  lessor  afterwards 
brought  an  ejectmci^t  asaihst.the  te- 
iaant  (the  plaintifi^,  and  sued  out  a 
writ  of  possessioti.    The  defendant, 
as  devisee,  subsequently  lirought  an 
ejectment  against  the  plaintfff,  with  a 
view  to  def^t  the  cl«dm  of  the  heir, 
and  succeeded,  and  laid  the  demise 
on  the  death  of  the  devisor,  which 
was  previously  ~  to  the  expiration  of 
the  le&ise: — mld^  that  the  defendant 
could  not  distrain  upon  the  pfatnt^ 
tut  rent  due  before  or  since  the  de- 
termination i>f  the  lease,  more  than 
three  years  liaying  elapsed  from  that 
perioa,  tmd  she  having  treated  the 
tilaTntiffasa  trespasser,  by  bringing 
the  action  of  ejectment;  although  the 
tttter  xnmtiniied  to  oeciipy  the  pre- 
mises f^m  the  rime  of  the  original 
lettjttg  to  the  day  of  thedistreM. 
Bridges  V.  SiiMfth,  N.  9  &  10  O.  4.  . 
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I>UCH Y  OE  LANCASTER, 

'} .' Ahhough  the  king  tolda  landa  as 
D^^ei  Lttnaaa^fY  he« holds  theu  «s 
iiiig'idao;  snd-tiie  preibgative  axid 
privileges  «ff  the  king  belong  to  him 
*wlik  refevettce<d  t&oae  kndv  « they 
do'  mth  feepeet'  itir^ those-  wUeh  be- 
long to  him  immediately  in  right  of 
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his  Crown;  therefbre,  a  grant  under 
the  duchy  seal  is  subject  to  all  the 
incidents  of  a  grant  from  the  Crown. 
Alcock  v.  Cooke,  H.  9  &  10  G.  4,  625 

EJECTMENT. 
i^ee  EvmsMox^  l« . 
1*  In' the  case  of  an  adverse  poi- 
aession  in  ejectment^  it  is  iMit  neceft- 
aary  tq  give,  a  notice  to  qui^  to  Ae 
tenants  in  possession*    Wliesrei  tbew- 
^e,  a .  party  defesdod  ^s  lamUprd. 
and  the  ioeoupiera  avffiored 'judgment 
by  default  >^tfeW;  ibaA  the  defend- 
ant could  not, objeest  tha»  tbe.oq- 
cupiers  bad  not  rj^eeaved  neiioe  'to 
quit  from  the  leaftorsi  of'tbe  pWiwBF 
(judgment-creditors),    who  '.eltiriUftd 
adversely  to  the  party  under  whom 
the  tenants  oecilpied.    Doe  d.  Cheese 
V.  Creed.  H.  9  &  10,  G.  4.     .  ,  -648 
.  j8.  A^  mortgage  deed  eoDlai«edA 
covenant,  that,  if  the  prineiptd  sum 
remained  unpaid  on  a  given  day*  tfae 
mortgagee  might  enter;  and  thoti  if 
not  pa^  within  a  certain  number  of 
days  from  the  day  fixed  for  payment, 
he  might  sell  witboet  the  concuxrenee 
of  the  oiortgfigpr :— //isU»  that,  the 
mortgagee  m^ht  maintain  ^eettnevt 
agmnst  the  mortgegar».  altho^gk  be 
r^tiaiaed  in  poaseasion,  without  .gi?- 
iag  him  notice  to  quit,  or  demanding 
peasessioD.     Doe  d«  Fisher  y.  GdfSt 
H.  9  &  10  (?,  4,  749 

ELEGIT. 

1.  Two  writs  o^tiegH^  tested  atid 
issoed  on  the  seme  day,  'Opon  judg- 
menta  stcned  tn  the  seme  .Term^  "wete 
ddivered  to  the  Sheriff  together:— 
Held, 'tlMt  an  entire  moiety  df  the  de- 
fendant's Isttds  HMgbt  be  extendi  on 
each  wi^it,  although  the  jiidgtAMts 
were  elMained  end  wrtu  sued  oot  by 
dtfibient  ^intiffs^  and  the  inqnialtkAi 
onthe  second  writ  «eoited  that  actnoi- 
ety  of  the  lands  had  been  tatnndM 
iondiefirat*  D^e^iA.  Ghufee'V;  Creed. 
H.9&10  G.  4.  648 
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EVlttfiNdB.'^ 


ENCLOSURE-ACT. 
See  Imcumcbk-Act. 

ES']^'ATE-TA|L. 
Sec  Devisb,  1,  2. 

EVIDENCE. 

See  Bankruft,  1. 

Bills  of  Exchak^x,  2. 

BaOKBR. 

1«-Iii.  *  mMton  of  pedigree^  de 


of  tbte  boufte;    J^wei/  v. '  Cbpi?, '  K 
9  0.  4.  '1^ 

'4.  Id  $11  Rtttloit  on  iht  one  fer  in 
injury  done  tii>  the  pit^ntiffiT  rever- 
8i0n,  tlley  provell  thtt  they  were  ten- 
ante  in  commbn  \xhdet  a  det^;'  and 
a  ivvimess  $iated  tfiat  lie  oocdpied  patrt 
of  the  preixrises  under  both  the  pbin- 
tiifs,  and  that  he  had  >t  firrt  an  agree" 
mjsnt  in  writii^,  tdildi  ^  ingoei;' 
and  iiibtMertvitne8k'%kid;'tliitt1ie'MS 
ctlpled  tittd^  fane'^bf  ihe'''^nti& 

y,  and' that  hfc  dU'  not  Icf^bw  the 

ciini  i&Videnee  l&i  f^  iok  Jaity;  df  ^' 
clarMi60«  o^  a  pRrty  oonaiected  (fayif  tehaikcf  bybmh'the  6eeajt>i^'und^ 
marriage  ate  receivable  in'«vidfnee.i     ixitK'tihl  Mifol}ffi:'   BtnfijnddM,  viOie^ 
Thetpefons  ^  Mi  aeitoftiof  igecmeiit^  «   ther^'^<;  Wiu^''n6t'  fiidtin^hi^h'  tbc^' 


'  :  I 


». 


'•» 


plluntrnt  to  prodnee  the  inM(etn^  -'^' 
in'ofder  Yb  '^^'  th^'  nkfiire  6f' thbir 

.  k'  Ah'  a6b^'!n^  ffhM^,  by' 


decfaRiitidns  by  a*  wiffoaD/  ithatP  her 
fint^httsband  used'M  eay  that  tbe(«i«* 
tate  would  gb  to  J/P./mij  after  his 
death,'  to^h]#  heilr  ^lAider  wliom  the 
les80t'«o^l!h^  t^ibtffrdained)}  wer^ 

heldtb  l>e  admissible^in  Mffdence  to  ji:Jn|)rtgagb^,  tp  k'  Mf'  df  fbtiddiufe  '  " 
sheiM  ttie^  yelall^nlihip  «Md  affloity^of  .^fiJkd  by  th^' tnortgsgee,  is  nbt  itdmis* ' 
J.  F.  to  the  lessor  6f  the 'pUuntiff:  i  6it>ltfin^^dMu^;%d^M6r%iigor  hyr-* 
Doei.  Putter  r,  ItandMiT.  9  B^  41     '^njar  t^hV^^edlkf^  interei^  hi  the  estate 

...  ,{.c.  xu.v  ,    V  jjia  <':tc»  anothet-^  ttiiettt^- •years  before  th^f- 
l^.^'Tli^defendants  sent  bills^of^iti. .  >.aiiswerwas  fiM,  and  the-  peraon  te' 
change  io  Uteir'  ageiifir' aAntMfd^  Who'     whom  the  estate  was  conveyed  being 

and  >  [-  ^  party  to  the  mortgage,  or  to  the 


pre^nfed' them  tb  the , .  .  _„_, 

wrol^ 'tfali^  deftAiidaiAs'tUat  ^q^i^haA"    proceedings  in  e^uk^J i  BkMtfiv.  The 
receiVe(!  th^'  Itmount*    Ttoi^eftfld^^f 'Bishop  of  Exeter,  M.  9  d  4..>    26.6 


ants  'iiifteii^ai<ds  «M:kmyi^ledged' <tKr 
recei^  of  the  l^ttbr;  ahdf  dhraet^dihb 
ageM  t^  ^emlt  the'  UMiinfe  to  i^km 
—midi  tfiitr,  as  tho'li^tM  Mrrltfiii  by 
the  ag^rfts,  "i^htle  dcting  ^itMd  th^ 
scope  *bfth^i'  authority  ns  mi^h,  ma» 

recd^tiieed,-abd  iCS  tl$ttns.'Mtopt^:by< 
the  'defendants,  it  was  admissible  ii^ 
evidence  to  charge  the  latter  with  the 
receipt  of 'the  money  r*  IT^ol^V  'i^. 
Bainhndge,  T.9  0.  4.  142 

df  A  bupkers'  ledger  is  admissible 
in  evidence  to  shew  that  a  ciiktomef 


•< 


1 6.  A  date  of  a  letter  varying  from 
thje  post-mark,  it  was  objected  that 
iihb  mark  could  only  be  proved  to  be 
g^nine  %'c«Iiii^  the  jieraoar  nk\a  ^ 
.in|pt^8sed)ft'OR>4he4eifter9  M'^rhkli,  . 
.  thje  ixOige  wHb  tA^  'the  tease  eArad 
'  toi  sto{^'  it  m  iSke  RttfftP  ol^a'  dtvk 
yit^ixi  the  PbM'^bffidfr;  bikt^  te  it  was 
mijt  insisted  on,  arid  the  ifstf  foondl    .^ 
that  the  poit^nrk  intii  genuitieu  and  o.j 
e  'their  terdfct '  aet^Mikigly/  t^     > 
utt  refus^'  M*  •  dikulb 'It;  4h^«b-  i^i!^ 
je^tion  httving  b^-  MiiVed^itt  tfe  >' 


had  no  funds  fti  !!heir  hands  on  a  par- 
ticular day,  aithoiigb  entries  were' 
made  therem  by  several  of  the  cl^ks  \     |7.  An^eHn>y  tvn  're^istt^  of  oleri^ 


EXEOUI'IPH^ 


>  .> 


cd  iiiBiruipevto  ^xm^ite^  at  a  trieu*    % 
Dial  5191  tation  oif  the  Bishop  of  BiUh . « 
and  JF^riB^.lQQ($,  w^i  d«|ppW|ted  in 
die  ];<i^i^ry  tk^cei»J»  ladmisBi^Ic  in 
evid^f^  ,^,  shi^  iha|  •  pef^^oi^  f48  ,  ^ 
admiui^d  a  ^^rkta  olF.  a.  cl^v^iicll  within 
the  dioc9«e,of  jthe  bB^^y.^  Ai^tu^iy..  . 
The  Piitoftrofi^a^Mia  Jf^ 

8.ItJ(€«i;aa|;bat;anaUemii9nih  a  ^en  '  ^^ 
claiati^n'in  fiMftrCi  JmpeaUr  t^a^,  tV^^ce  t 
was^^«^nt>caB^.'£»j  t^  wvcr/^!. 


FRAUDS,  STATU CB  9^.  803 
EXECUTORS..  5    / 


* 

I 


I 


Plbadino,  9. 

FALSE  IRii»RtS(iNiiteNT. 
See  Constable.  ' 

FIEttt^AClX'sl  * 


&e,PaAcw?.J-'''" 


(I 


to  ^^.a5w^f.,is^t;«^aBpp5t^4.^^^^^ 
cvid^<^  .of  ^s^i^uaitQni^^  of  A  rwkt,  m>,., 
elect  .Iqc.  thofc^^^jifhlo^rs  ^^^  i^^Oi . 
paid,(4?uTiio-V8fcpp,.pi;  p'cei:^a|iynijio 

the  <w«m.-»bovQJj4«  Ulbc;8».j  ,,  /^f<t , 
^•.^r9f  ;^jd^ce,,c^flp4t  ;iie,^.. 
sort^  t9,  ii».  order,  tqajm^rt  a^prcr, . 
flcrijUtiiK  right  to  wreck,  if  it  appea| 
thatth^fpr«pw*|r w  r^pprtj^  whicli 
wre(jk,la  aaiinea»  w«^  ip  the  Crown, 
in  the  U«9a  ;Qf  CAorZ^f.  t^e!l^ij;a(^  a9  a 
JnTjjQQn\^>jiw%  infer,  thajt  U  mu^)  in. 
thos^fV^ei;  whpp  fV  P^K  9Wfn8« 
from^ma  of Jegaj  memory »    Atcpqk, ' 


T.  C^j^if*9  &^0  &.  4«     ,     d^i 


\V 


aili 
al 


BXECUTIQN. . 

..  See  EtaoiT.     V 

'V'  ''' '  PttAcnciE,-3>:    "  ;  '  I 

1 .  Tlie  dafeBidant  gava  the  plaintiff  a 
cogn^ii  /in  tjlihnf  .T^fVh  «u(>ji?ct  to 
a  ddEMtfince^t  nq  jadgvient  sh<^uld 
be  eiitetfedAip,  on  eM^ptio^isaiKediUptil 
thel«t:/^pri2iheD,nexl.  The  defendant,  |.^ 

aiedfiii'ir»ca^k^  ln^for^.  :thal;.diuri  ^4 
die  iplaimiff  #fteii|w*»t  (W^  ^fq!© 
Etuum  tetiBii  Jffkt^red  op  judgment 
andatteiM  ^^%M  tharw»,  tested 
on   tkc   &Tf»  T^mnhi^J  of  J^i^K 


FINES  AND/RIX»V.BRIKS. 

1.  One  of  two  vouchee^  b^etiiffe  in- 

sa  [le  ^liet  ^htf;  had'  o^eiotttie^  %  j^i^^^ ' 
Mrlri^l)ti,of  altorneyi  b^t,,befor(^  rtl^i  .1 » 
pqrfecting.  vaf  .  the  >.  aeeovesyr — ^Th^  mh 
Courii^wfd  it  to  piuss.a^  |^  ^i^^iha  - : 
psirttes*  escfapt  htm*^  Egf^Qf^h  ]^)   «• 
tnhndani^'  .ht**^^  ieaaift;     ^4«^  a^t,  1 1 


ft,>Om  otweutt^  defiMrciapts.  ^av^ 

ing  beemx^e'tniane^  ihe  Court  ardf^^ 

th^  <fina  to  (lassf  aa.^0  4U  the  othei;. 

Wrtiesi  notMrithalandIng  4i#  flgoaiaaioar 

-oi  tbe.nam^  of  the  luaaiic  in  the  prcH 

ccjedingdv  'JmpMhVf^^^»^9ivPkki^ 
•i€i*  and  wife  and  others,  deforciants, 
•JIf.  9'OiA.r  i      •    ■■:;.,  :.  r^di  »,<. 

rtUe  admisiMitralieii.fOf  die  ^th,  to  %. 
icqnmiiisioner  ahvoadi  who  took  tha. 
acjknowte^iaeUt  of.a^wanraat  of  a^ 
tf^n^k  hiKvidg  bei^ii  ]^okan.t((^pi§cea 


I 


.{ 


aijd  l4»t;  the  Co9;rt*  fP/twith^tandiip^ 
'  owed  (hajseofly^y.^o^|^a8$grfQ9  filing 


aiSdATitithat  the  i^  w^  dul^ 
afB3{^  attjM  ijme  th^  ofttb  yfaaeAmi' 


.'     A 


^     I  *^  i    ^  ^ 


J5RAU0S,  STATUTB  Qf. 
' '  ■     See  Dutft^M,-d-. '  •  '. 
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_     ...    ^,^  .«  '  J  !•  Tfae  defen'daDt  "having  jpurdhased 

term^^JyfRTfg*r/the  j^4gm  lease  of  aliouse  at  a  public  auc-.    '! 

havifc^jelation  to  the  first  day  of  the  tion,  Re  afterwaras  wrote  ro  Ine  auc-  " 

term;t9fel*i^   it  .w/|a..en^er^.|ip.  tidneer,  ,r^»e8ting  him  to  tend  thfe     "' 

Cahert  v.  TomUn,  T.  9  Cr,  4.  1  kdy,  and  stating,  that  hia  aiictionfeclf  '^^ 


M4 


GftANT."  *  ' 


WChOBWtaL^MJB. 


wail  dno^OfK  )of  tMting  att  itiveiitory 
<yf  the  ftx(ure9«  llie  acietkMw^rs  ac- 
cordingly fnet,  andi  lilmgreeiBg  as  to 
the  valuation,  ^appointed  an  umpiiie, 
to  ivhon^  they  incfosed  an  niTetitory, 
•tatmg  the  fixttires  to  be  thepMyperty 
^of  the  plaimiflfk,  «nd  tahied  10  ^e 
defi^daikt;  The  umpire-  madfe  ^  va- 
luatfen^  and  aj^praiaedthe  fixtwrea at 
a  eertaki  aomv  and  refuytied  thci  ih-; 
•  ventory  -rrWi  ana^prausement  /duly 
vatamped.  I'he  defendant,  by  letter, 
'^fletivarda  Vt<qtiea(«d  ifie  plaintiff's 
aiketidneer  to  remove  the  fhctiires, 
M'hidi  was  done;  and,  on  the  lUlew- 
'hiig  day,  the  defendant  i^rote  the 
plaintiffs^  that  he  would  attend  at  the 
house  amf  ^^y  ^hehi  the  amount  of 
the  fixtutes»  -as  settled  by  the  ap- 
praisers : — Heidf  that,  taking  the  in- 
ventory, [  *ig|»|ti)ii$f taentr'  apd  corres- 
pondence together,  thpy  established  a 
sufBcieni*  memoranduhi  of  the  con- 
tract to.^^f^  the.  term  of  the  sta- 
tute of  fratias.  fleinmtng  v.  Perry^ 
M.  9  G.  4.   ^  '        "^  376' 
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GOODS  SOLD  &  DELIVERED. 
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S^^  ^Atn^;  4. 
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,    GRANT. 

'    '  '  • 

J'  ;1  it ^If^ha'kiiiig-nidke'.ai grant;: wBion 
;>Qanqott  taker .  e&dt'^ aecatfdsag»  to  . its j 
yt^nri^  it  )mom, .  be'  eoridhiddd* .  that  lie ! 
chte  been  deceived  in  his  gvtol^  aid  \ 
^ik\yL  ibidJ  ^WlescV'  tfa|aetetf»  ¥i»eck| 
niifls  ebtnrfeyidiby'ieaae»\  fas  ^W&ttxttit 
hjtaarsi'in^bush.^hsiilaot.eidpiliedt  lif 
rvfiocb)  l|^obe*^.noi  icxnttad  '\xi  a:grapt ' 
yodnvayafigi/iaunlncdiatBmiata  ifa  fee; 

tio»!  tke^graataea/ sttch  grant.^is.'vold,, 
•  iKdniaslitlie  king^mbgale»d]r  teaaad ; 
%lke  itigbtt(o£vP098eaitiQD^  hecaanfibt 

(OODYfiy  the  aaxa»irjgltt  to.anoth^ivatidl 
Valf Jeasea  lOonl)  the  jking.  4|B8I>  te.  oi- 1 
idrolH.  ..^tocib.v«€M»;  ^.  9  &  10| 


** 


•  •£.*  Altfaoogfa  theiitii^jioUfelaHda 
as  'Duke  of  Laa^etUter^ht  hold*  tbam 
aa  king  rise?  and  the  pBocDgative and 
privihsges  of  die  king  beknig  ta^faini 
With  rafercnceto  diaae  knd^  a*  tbty 
do  with  respect  to  ^oae  whidLbeladg 
to  him  immodiatriy  to  r^fat  of  kis 
Grown:  dieratwe,  a  grant md^  lie 
duefay  seal  is  wMjexx  xa  aD  the  iodi- 
daota  of  k  stani  finaai  tbe  *  GibSBi. 

MUd. 

5.   It  seeDBs  that  wredL  wiU  iM 

pass  under  gvsnend  wovda  in  a  gnnit^ 

/M. 

GROUNIbRBNT. 

See  L^NOLoaD  anb  T^i^aiii;  2. 

GUARANTIB. 

Sec  A  FUDAVIT  TO  HOLD  TO  BaIL^ 

Pi.baoinO,  5. 

HUSBAND  AND  WIFE. 
See  BAaeir  ako'I^xms. 


>  •        mcC0SUR»ACT.      ^' 

1.  By  an  inclosure-act  of   1769» 

comniisMoncrs  were  dhtscted  to  ellot 

to  the  >eel»r  of  the  parnh  ef  Wad^ 

dmgham  sHiuL'tJSlmitBrik^-imeik  paaeel 

«tf  theTanMe  £dIde)anaeoiinnott 

tuses  fridiin  the  ib  wflishlp  ief  jSWitli 

attd  idao  of  die  lidi^aUe  parte  i^  lie 

toii^sh^i  of  IFeiiding'Aami  es  .riiould 

(4iiaMti^(qwUt|^,  jekt  sitmlxm  fae- 

eUaiisd) be^equal  flot.vabjejte^twcrfif- 

isemik  jkants  pB  thb  tiibcafale  plates  of 

thebst-meiiti^ned  lands  end  gieeo^gf 

'  ^  Keu  'oS  titfaee  hekeHrintr  to  ife  seb- 

« tov^  and  ariaing  within  the  aamekaHb 

rand  grounds;  and  theawatd jeC  the 

'foemiiifcioieai  wea  to  be  fitaU,  unless 

1  agpniindj  ageinst  erithiii .  six  ihoodB ; 

and»  ineeediately.  afker  iheienndnpt 

of^the  Heraid^  all  ttd)ea'aiiB]iig:'Wi|dHn 

.Aelaads  pr-  gnninds.  diiBCled  e»;ke 

.  i^ohted^',  V8V^  to  ^  eittinga jaked : 

aavfaig,  bdwefer^  to  erery-  person. and 


0 


INSBBCTWfN  OF  PAPERS.         KING,  PRE|106ATIVE  OF.  W5 


ptcsoiiSy  and  llieit  hmu-  (oklier  >than 
tboBe  to  wboDi  allotmeats  ahould  -  be 
made  in  mfiect  q£  their  MTetal  tn- 
tereats),  all  audi  estate  and  interett  as 
tliey  had  m  reap^t  of  the  landa  be- 
fiatfe  the  paasing  of  the  act*  The  com- 
miasionersi  by  their  award,  allotted 
to  the  Tector  land  in  lieu  of  his  glebe 
Janda  in  Waddmgiam^  and  in  lien  of 
gkbe  and  tilihta.  in  the  townships  of 
Smiterhy  and  Aiterby;  but  there  was 
iM)  4pecmc  allotment  in  lien  of  the 
tithes  in  Waddrngham^^^HMf  that, 
an  the  commissioners  had  made  no 
allotment  in  li^tt  of  snch  tithes,  the 
rector's  right  to  the  tithes  in  kind  was 
resenred  to  him  by  the  saving  clause 
in  the  act,  and  that  he  was  not  barred 
from  suing  for  them  fifty-six  years 
after  the  act  h^d.paased^  Thorpe  v. 
Cooper  (in  error),  T.  9  G.  4.       U5 

INNUENDO, 

INSPECTION   AND   PRODUC- 
TION OF  PAPERS. 

1«  In  trover  for  taking  the  plain- 
tiflTii  goodie  die  Court  rcftiaed  to  com- 
pel the  definidont  to  prodnceanti^grte- 
aent  entered  into  betwisen  the  dc- 
iendant  and  J.  T.^  for  tfae^i^TpaBe  of 
getting. it^  aljanped*  oti  ihe^d£darnt 
:  of  the  iktter^  a^oiog  l&at  ^e  fdm- 
tifiTa  gooda^nwae  ,t^BCD  underadb- 
treaa  levied  at  thn  atttanceiofthe-de*! 
fendaltt  on»liiiBv-  J^  Ta^  anAtlnittlie 
gooilfl  (Of  die  latter  (whkfa  wefeTe- 
leaaed  b^  the  agteeoaent)'  wereaufi- 

•  «sBntio aatiafythe  distress*  Lawr9nte 
!r.  HoiAerr  T^  9  G.  4.  9 

A     «i  ITlie  pkintiff  aid    defendant 
.  digned'  an '.  agreerae&t  .on.  unalaniped 

*  -p^pbr,  Tihidh  waa'gitcn  to  « third  pmr- 
aen  tojioid  fer  the  benefit  of  aU  pnr- 

.lics.  ThB.defindant,reque8teA  'ike 
loan  of  it  for  the  purpose  of  tdEinga 
copy,  which  wav  granted;  and  the 


pUintiffi  within  twenty-one  days  from 
the  execution,  desired  the  defendant 
to  give  it  him  to  get  it  stamped,  which 
he  refused  to  do,  nor  did  he  return 
it  to  the  parly  from  whon^  he  took 
it:  on  being  afterwards  required  to 
produee  iu  he  swore  that  it  was  either 
lost,  or  that  he  had  destroyed  it;  but 
hya  attorney  admitted  that  he  bad  a 
oopy:-^-the  Court  ordered  the  latter 
to  produce  such  copy,  and  directed, 
that,  if  it  were  given  in  evidence  duly 
stamped,  tbe  deftndant  should  bepre« 
eluded  from  jnroducing  the  original  to 
defeat  it*  Bou^ld  v«  Gcdfir^^  H. 
9  &  10  0.4.  771 

JOINT-ACTION, 

* 
JOINT-STOCK  COMPANY. 

See  PtJBAT>iNG,  10. 

JUDGE'S  OHDER. 
See  PracticBi  7« 

JUDGMENT. 

iSf^  pRACxiCE,    1, 

KING,  PREHOQAJIVE  OF. 

1.  If  the  king  make  a  grant  which 
cannot  take  emct  according  to  ifs 
tdSnisi  *itsvMi8t>:bo^oa«Mludod  that  he 
har  b^ 'deceived  in  his-  grants  and 
it  m'foWKAknck  ir.  ^foaftc^  tf •  9  Hr 
c  to  Qi:^.-  /.  :  J*    '  '   6185 


^  Ak^KHigli  tin  king  hdds  hmils 
as'DuketifiXanciulerrbrtelds  them 
as  loogalea;  and  Hub  prerogatiTO  and 
privil^pn  of  the  fcin^*  behingi  to  bim 
widi  aeftrenoeto  those^bnda^  as  they 
'domthJreipectto-those  which  Mong 
^to*  him:  imiaedHtely  in  right  of  ^hS 
Grown:  thensfoOy-agitat' under  Ike 
dnchy  aeai «  aubjeet  to  ^  theiooi- 
^vfd  of  acrant  Uroni  the  Grown.  TBiil. 
•  d*  AU  leasea  from  the'' king  must 
be  enrolled.  IhltL 


M^  XANDLQim/«^7BNANT. 


LIB8II4  ( 


See  DihntbM/       '     <^ 

ElECTHENT. 

'1'.)   iUkk^i;-^  ,.'-/^ 


•»  ♦>• 


1    I 


I  •  >>  t  f 


.«.»  f 


^  ptrhold  iireimsM  19  tb*.  pbuotii^  fern 
'  tf rm  tif  fjntftrif  fin44ied4MA>re  tbc  «r 

1« .  4;  paity ^ntiered  ipto  poMefsia*  i .  sjseaded  <o  brnhMg  "who  idUiriMd  tbeofi 
of  pr,fKi9glAe8;^Qdcr  jw^.iigiii^QiwDi^r^Mii;.  ;t0  ^dMlndtn^  for  Jiftf*    Tbef  d^ 

pied^ip  mqre  tli^  a^cey^ry^UiAt  ^^^  i claimteg<litl«)NibeijrfSi|b4iw oftkft  1a»p 
no  ij^t.  4°  f^fouqt  ^PVM-4iA?rVar4«  4^  8J)r,  wi^,  ^t^mffmtoik  ^..he.Ttd* 
deliyi^^.jio.  bm  1^  tbft  Undlardi 


the  axDomi^xif  ivbkb  tm,  at  firaij  4ia^.i> 
patc4i  t^|it  adnuttad^h^tJMf  4iqrf«ir'9 
rent  wandiiey  and  n^m^  tbfl^oipun^ 
and  jJi^..awiH>V^*''**Wfl4/acqprd^ 
in^.;*r-rA</4>rtbat  a  yw-ly.  tonancyv 

tha^<U9^.ba4  angh^  j|!t>j  Hpfim^ 

it»  AvU^aj^tr  alertly  ^fter  he  1^ 
paif  l^alf  a  year's  rent  to  his  landlord, 
due,}it  ^(tf^Tf^.prqqfdmgV  .was  qallT 
ed  in^P.by,  tM  agifpt  /^  ib^rcrpu^ii; 


qr4.fpr>grffMn4^mt.fjiil9  px^irr:  Tcdu)4,l|i(|t  dJtUviiil^p^n  th^.  pWMiff 


:  J  .xo  xM^ytmii :  Ani  .  wbicb.  tJb^ 


lan^lpjd  iMid  r^mf4'l^  payj^^TTdtTftM,:  ,. tdrininMbit  lof  >jAi^  ^^aafN<  moyiii  iliai^ 


thaJi.tbp.pajRnfentifDif  ,4V*^  gf49i»nd» 
ren  t,by^  %.  ^^apt  ^r^  |^t  j^  ^luoCsry 

gro([^d,,)f^)^l9rd|gftve  l^^mvliiqie  for- 
tha;^p^rpqf;^;r^^f  A'lialqob  rf>at  tJk*taT.. 
nant,  j?3^  qniiii^^.  to.^oduc^^i^  pa^r 
mct^  f);«m  tbfiiM^iuTei^#flffn<ii^dttt. 
to  bU  l^n^iordy^altbaMgh*  H.i^as  not 
actMaUy  4ufi  at  *  tb|«  tini^  (be^0*oiiiidrr . 
reni^  was. paid >--^aiid  rfae  4eqaQt>  halv- 
ing, .tepdf^ced.  the  JMa^aa  seu^imng 
due».,a(ler  deduioii^.  SMchip^ym^Wr 
tog^lb^  ifrith  aoodier^amn  paid  for 
lan^^tax.  pi^vioualy  ^e,,  which  thQ 
landlord  refused  to  accept,  but  dis- 
trained for  the  whole  rent  then  in  ar- 
reari'-HifiiM;;  thtt  (bttlHiMdt  nt^^iit^ 
titled  to  recover]  ia/'aiiia&dtiki  on  the 
case  for  a  wrongful  distress;  and  that 
a  count,  stating'  thbt  tfieiandlord  bad 
distrained  for  the  whole  rent,  wlien 
only  the  sum  tenifeted4i^as>due,  was 


niitttd.oAjtbeideatfi  of  tba'dawMfb 
,  tlie»)ordi  «r  ^e(  manor  saised  4i»»0o^ 

.  heir-oit^lftw  of^.the-.leaaor'JifiM'awda 
»b^oi^lia4  ^ieej^aai  agaH»s4^a<ae* 
n^iii(th0  pIaMitiflD,..and  aited  ^.« 
wri|(Of  •poisi'isioti.  '  'JL|Mrda$e«iAui|, 
ral  ifpriteea  safci^iAtnHy  lvp«^(.-aik. 
'  ete^Micfitagawill  ihetj^teteiff,.  wiA  » 
.  vfew  ^ideftftt  di0  claH«F«r  <ke !  bw» 
^afidtailccei^eA  and  laid  the  d^q^ise 

op  libQ-dasAb'  bf^lh•ad«moflrl»A40b 
vi^aa,|Mreyi0usJy  to^  Ifas  fi9fintS!Qii..Djf 
the .)a«fi9jVTt-^ae(4  tb^tidw^defafdant 


fdr  tent  due  before  cr  m0^  ^ibftife^ 


tl  ree.  yi^wrs  hai^g  elapaed  fr^m.ii^l 
p»rML  widviAe  'having  troaied  .the 
plainlbW  at;  a  4re9pa$aer»  by.  biingi^ 
.  the  apiion  of  ejeatmeAl, .  altboagh,  dbe 
Mtttf  copfiimeid  to  <KCu|iy'ther  prerr 
noises  fironil  thp  <tiip0'  of  tb^  or^^nal 
letting,. to  tbo. dqr  of  tlie  di$mv«: 
Bridget  jr.Smyth,    H.  0  »  IQ  (L  i^, 

iBASB  AND  BEXEASE^ 
'  See  DxBD,  3. 

♦  1,  Jn  ax^4<ni99  ftr, «|UheU  ,il^^ 
deration,    without  any  introductory^, 
a^ermeqt  to.  exuban.  |he  lib^  a^  itjou  t . 
as  foUowsrTt-"  V^^^yoifttbHili^wa. 


^t 


■I 


■...  A 


^.!'M5«-  !■    \;>it    \  'H 


LlfiKi>  '■  ' 


i  y  •  '^Lt}fAVHV^'^  ^.  t-iot 


See  BahxwcTi  A' 


^«  'f ' 


the  ardibiabop  Whe'  pM>in<MiI  JI/»',  tlm ' 

priMt  of  the  mountains,  1  fiOOl,  in  ciiftli^  ' 

and  ft  IMilg  of  IN)Ol.  tt^^FMi'?     Why,  ^ 

^.:f^XT(,£rplS:tifi5S;  limitations;  STATOTE  OF. 

TheArdiliUltfdpirrdtetbaprbteitaiit  1.  It  seems  that  the  first  section 

elergymsm,  •demrlng  hlM  to  aiak^  th«  of  tfte  t$t&ttkte'9  (9^.4/  e.  14,  has  i 

offer,  and  ^  »fal<«r  the  kt«sr^  Ykn  no«  retMMp^t^r«  operation; '  kttd  ft]^^ 

to  Miii^ettdef'iit' into'  his  |K)tesskiM,  '  to  parol  kknchvM^hts  foMeyte-  ' 

unleit^i';  was'As^sedtaaeeed^^^  for^  its  ^tb^Mimi-  ckme  iHto  eflf&ct. 

witW«niaiMidtf»lbtt  ^  thir  defeildtttit  <  Amh^^V.-i^tdl,  ilf.  9^  fi^.  4.      d67 

meiM'by  the  lib^l^  tfaat'^he  iphyriciff  9i  0&  t^  dtfemfanft^  beittg^p^I- 

had'«f!fei«d'thef  mSid'M.f.OOCa.  in  ed  tbiftr-i^yftiene^r^V!^  6r^6/.V 

cash)  and  a  iMag  lif  00«l/  i^yetf  j' t/* :  barred'  hf  ^^  statil^  ioif  H<ntftktf<to, 

he  iMM  weeds  io  heoiki^'A  pritM^  >  he  <ftald  -M  -i^b  goinf  tb'  IflF.'  iki  the' 

smi  tfl^^yfNM*.'*    On  ikvotion^iriar^  |  coiM^^'6P<^hd  it'^k;  linff  h^^-M^d^d' 


waaittadd'td  Indttta  iftf j  «>  i>domMii  a 

proMttmi^  '^krgfiuk^l^Mitdi'iJtAi 

the  4ibe>1mpttl«d  inMRibiy  (SMidiict^>l^    -^  .   ,i -icjm  » -! ,  u      j.i  :  -.  :i    /  ;;  ^ 

the^iHdfftt^a  ^  ftUie^idfit^  ittd' ^  <   t  ^^^i^iPhtt  'tibiH^ffil'  ddtHii^^^  ^Sit" 


thaK  i<fliM^  ^^Ai^t^  'th«  dechMMlOfi 
was'^a^iMi^nfi' '  Asrtshblsbotrbf  WUi^ 

29^>^  Mneticfff  iMr  ilib  ^blteM[on> 
of  il40MMfl^f|g'4Mi  >df«'ichimiet^ 
of  siH'*indii4diHk1,  the'd#feikidatii<iinMM 
jv»tit¥'i\Uf-  ptihUmAwif  >by 'pl«a#iikg> 
that'ffie'lilMellods  miitttfr'4«rastt)dmtti«h 
liicatted'  t&'hifA  by  tt>  thind  pi»«oti^ 
whotfe  name  htf  dfsclowd  at  the- time' 
of  th«p  bi!iblicacion  df  lh«  lib^ ;  luid  k 
seems  doubtful  whether  -^udi*  ¥f«Hdd 
be  ^  smfficient  defence  in  an  action  for 
oral  slander*   ^D^  firesmgn}^*  Wel^ 

lesley,  IT.^^'tO  (S.  L  '695 

...  ,  • 

LIBN. 

1 .  If  a  party  having  -  a  h'en  on 
goods,  causes  them  to  be  taken  in  ex- 
ecution at  his  GFVrhsttit; -he 'thereby 
destroys  his  right  of  lien^  although 
the  goods  were  nevci'  removed  from 
his  ftetitfkes.  ' /(fcdfrl  v^lMbttr,^  T. 
9  Gi^.'''  ''•'  '     •'  ' '   '•  •"  '''"'     ''201" 

21  AUrahi^r'6f  i^e-hoi<B^  %Mfe^ 
lien  oi»  Aim'  fi>r  lil#dih«gesibr  fikti'-  * 
cising  and  training.  Ibid. 


ij 


\f 


;-*. 


'alDtiblk^'ttljiihsl  tfle^^d^Hmd^t,  'B^'Mi  ^ 

Oi^$«iSliebtt»^iihd'tIftt  tlitephi!nh%'^et&'  ' 
- ■  i»)t^iAiiisCl[itrixfe^  ofthe  '^^m'J-''' 
i'ak  tii«itMi  of  the^DibMibde^eht^of^^^ 

jthe^&lli^i'''Tlfe^l6tt«ill  bf'iidt^si^l"'*' 

( tion  WeH;  Mft;  tal^  ciiif  till  atffe^ifi^ '  ^ 
aictibfei  i«M^br«<lg|ht,  Md'th«iytllhi«^bf  ' 

'  limiti^tittb^  ^«b(fld  hkVc^beeh  il^  bai'  i(i'  ^ 
a  new  actkm.    Tk^  )pferjit9ii^  1^^  ' ' 
surtMdg  |Mm^i%  b^iv^n  im'^ftMii^    ' 
istrati^xM  of  dia'debeftscd;  diti'fiotrft 
alloWeiA  Ilie '>Wi4(' tahd-^Maliktfoit  td^ 
bb  aMi^nded^^bj^dle^Hbin^^HeHi  i 
t|ietr  ibiitier  dmiwetef,  on'payni^t  ' 
of  oM«s  by  lh«  plahitiiA,>  attdalldw-   - 
ing  the  defeiid^t  tb  plead  Se  novb,     ' 
Taytdr  4eLyony iti  9L^\W€f:. 4i6ifi 


•i  I' <  i;ij«     >  • » 
I 

LONDON  j€OURT  OP  COtfeCI^ 


tr 


*       J. 


I.» 


1    )>    I 
!1  .'    ff 


!• 


See?  dosTSt'S,  ' 


•»'•;-< 


/> 


See  Finks  &  Recovbiues,  1,  2. 


9QI  MO  NEY/HADKi  RECEIVED. 


]VI(yteTt>AdB: 


I   4    1 


MAOISTRATG. 

See  CoKSTABIlE. 

Trespass,  2. 

MALiqou5 ,  i;r^pas^  act. 

See  Trespass,  5* 
MEMQRANiyX,  261. 

MISNOMER. 
1.  A  misnomer  of  the  Christian 
name  of  the  tofi^t  io/a  -writ  of  right, 
can  only  be  taken  advantage  of  by  a 
plea  in  altttement.  Janets  demand- 
ant; Wightw\ckx  tenant,  M.  9  G.  4. 

'  '  '   '  ai8 

MONET  HAD  !&  RECEIVED. 


.' ' 


1.  A  broker  liaying  i  seized  goods 
under  a  distress  ior  reqty.  the  tenant 
desired  time,  and  that  Ihe  broker 
would  not  remove  or  sell ;  on  v^hich, 
th^  tatter  required  the  tenant  to  sign 
wi4ti«ii  rectiiie^ts  iVom  time  to. time, 
by  w^ibh healso  engaj^  to  pay  the  . 
chal^ir  of  the  levy,  and  the  expenses 
of  k^ping  a  man  In  possesaion.  The 
goi»dft  'wei^'  not  ttfUMrHed,  and  the 
bf^er  appKedfoi^ahd  obtained  those 
chlurgefr^  but  the'tehaift  bfoje^^  to 
the  afebdont,  as  well  ai^to^e  stim'  al- 
le^d'  to^be  diiefbr  rMt^^^#ftf,-th^t 
th^^ymenrby^'tlie  ktamt'Vhi^nf:tt% 
voluntary  payment,  and  dj^at,  if  the 
charges  were  ill^yfal-yif 'excessive,  he 
might  recover  tbcun,]^fi^h  iii4n  action 
for  money  had  and  received.  HilU 
v.  Str^d.rJl,  mp^ 4.)  / ', /ni  i  I  I  06 

2.  A  tenant,  shortly  after  he  had 
paid  half  a-^r*s  Vent  idkih  landlord, 
due  at  Lady'dav  pre^^ding,  was  call- 
ed upon  by  the!  ageiit  br  the  ground 
landlord  for  ground-iWM  4iik  previ- 
ously to  Lady-day f<VDi,  wMch  the 
landloi^  Ji«i  vefiiw^  i  M  piqr )  J-//e^ 
that  the  payment  of  I  8iMll>^ound- 
rent  by  the  tenant  wavtiott -a  volun- 
tary payteeflt^  idth^^ugbtha  a^ent  of 


the  ground  landlo^  gave  him  time 
for  that  purpose ;  as  the  tenant  was 
liable  to  be  distrained  on  for  such 
rent: — Hpldtrfh^^  that  ihevtenant 
was  entitled  to  deduct  such  pay- 
ment from  the  nesit  fent'  accruing 
due  to  his  UkndRord,'  although  it  was 
not  actually  due  at  the  time  the 
ground-rent  MM  ^i^d'^^-^and,  the  te- 
nant having  tendered  the  (ralance  re- 
maining due,  after  deducting  sudi 
payment,  together  with  another  sum 
paid  for  land-taat  previously  due, 
which  the  landlord  seftlsod'to  accept, 
but  distrained  for  the  whol%reiit  tljen 
in  arrear :— ^eU,  that  &e  teqai^^wan 
entitled  to  recover  in  an  ^ctiqn  on  .the 
case  for  a  wrongful  distcess;  and  tl^sit 
a  count,  stating  that  the  landlord.Jiad^. 
distrained  for  the  whole  rent,  when 
only  th^am  tondcf^  ^Fa^-^Pfv^a* 
sufficient.  *  Carter  v.  Carter^  /f.  9 
&10G;4.  '  752 

MORTGAGE. 

Sea  fivEDBHciv  ^* 
,  4/ A  moit^agor  cannot  be  charged 
,  with  the  ^expenaes  of pr^Mtfing-m  deed 
of  deelatation-of  trust  from  th^uort^ 
gagee  to  a  eeiim  ftte  truit  wha  ad- 
vanced the  Hioney  t^  the  mtMi^gagor; 
:as  sndi  de^  fetnis  no  part  of  the  w^^ 
:cut{\»'4(ft  fbe  tnortgag^.-  AlftrliJiide'*' 

Imbttidant ;   Bumr,  vemmt ;   Otkbb^ 

vdueheiev  IV  P^i  4«    ^    -  '«W 

,    ^  >  A'  mottgage  deed'  eohteiMtf  a 
covsiMfti  thM,  "If  ^ilM  <pritteipiO«aw 
reknalned  onptdd  on  '#  given  day>  "Uie 
knorqfiageeimtghrietifck';  and  that,  if 
not'paid  >wlthftiiia  oA^tai*  «iHtibeM>f 
dsyit  fnott  Jtfae  dav^fix^  for  payttititty ' ' 
bo  wgbtisdl' without  tbrcoatfdfreoee 
pf-lth^  mofiqBlligDr&«— iMIA'  fhatthtf  ' 
tnoBtgag^'  might ;  maintain  «)eetm^ifi 
agasDsi  the.>mongagofv  akh^ugh  he'^ 
remained>:m  poeseasitm,  xiidiout'git^ 
ingifain  noliee^to  quit,^  ordemanmng  ~ 
poascBsioiiF'  iiDmdsoRshir^iVr'&leei 
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NOTICE  OPr  ACTION. 


iffLEtADINC^'    -yf  100 


NEGLIGENCE.      , 
jS^  Caakicb,  I,  S; 

NEW  ASSIGNMENT. 

Sec  CosTfif  3» 
Practicb>8. 

NEW  TRIAL. 

^       " '    See  Practice,  4. 

r 
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NONSUIT. 

,'.•.-••  •  « 

'  1.  14*  a  joint  action  of*  trespass 
agahttt  s^vetal  defendants,  there  can- 
not b^  a  nonsuit  ad  to  one,  arid  a  ver- 
tfwt  against  the  others.     Revett  v. 


hended,  aIAyiirgU1kcrWai.ii6t,  in  fact, 
committing  a  wilful  or  n^uilicious  in- 
jury at  the  tune.,  fyright  v.  JVales^ 
//.  9&10(?,4.  61S 


I  <  ?  t 


K    > 


'    NOTfCtS  OIP  ACtlON. 

1«  The  plaintiff,  a  surveyor,,  being, 
occupied  in  cutting  up  turf,  and  lay- 
ing down  materials  for  maUng  a  road 
over  common  lands  belonging  to  a 
township,     tha  defiendam^'  as  fen- 
r^««,,  1^  .peffsaa  hi^vix^  <tb^,CAre  pf 
8iiGb:,lan^^  ^  fi^ed*  the<  .plwo^iff  <rby^ 
whoadiTaulbfHrii^  he  w(aftepnp)€iy/9d).  tQ< 
whiph  llve^E^n^J[epiie4  (bathe 
waa  €M:4^e4  tO;ma](€i  iho  r^^tbya 
nuigistr.atii9*    Tlve.dereadantthei^icjd 
theiplaiptilT,  that^  if  hci.didAQtdesisti 
h^>  should;  eojoiAicier  bil9^  9fWJUi|l 
toeypasser;  and,  ap  thepUdntiff.  atiU 
o^tlnued  (he  \f;o<k,  anddidootshew 
a9y:or4er  o^warsspit  au^Mtfizii^  bim- 
to,>m^.  4^e>.r«adK  lUt»i  defeodant- 
c^usejl  hiN»«  ta  bexAf^rebonded  bj.a :. 
cQ0siable»  w[i4lQ9lR.hiin  bafiwe.a  msh 
gijllraKe^.whajrefuaied.lo  reccave.tha 
coi9ipl9i(it ;    on  wbaab  the  plaintiff 
broii^  treaptii  againat  the  defend* 
aiit>fQr;a«  atsttuttand  foWiisfmoii* 
mmt'^tr^HeUf  t^.dl^*liUtec  ^a^esu^ 
titled  to. ootite.  of  actieiv  ander  the  { 
7  Sf^^.G^tf^At^  c«  80>  sv^i^^aabe  i 
bad^.r^aa^pncto  auppQBS  thafr^be^mv 
acting  under  colour  oJ-  tkiit:  ttaltiiCe/ 
in  causing  the  plaintiff  to  be  appre* 


-  < . 


•i' 
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NOTICE  TX)^!/!^. ' 
See  Ejectment,  1. 

,~See  Practice,  18.     . 

PAtENTl'  ■■■',■    ■'■ ' 
,%^,p:LBA9/ys5(»,  1.0<,    , 

PAYMENt. 

:  ,Se^  BfCC9  PF  ^9^fl|N^|  i4 ;  .  / 

PAYMENT  OF  MONEY  INTO 

oouH*rj     •' '    ' 

See  CesTs,  £, 

Practice,  10, 11.. 

■■'■•I.I   I 

1.  Piiyment  oif  n^Qpey  i^tc^^.C^f^mci; 
in  a^mv^^U  fi>]^,giv>d8  soJd.^d.daU^. 
vered^,  only  ^4qu>i^)|^  ^jf^n  admmio^ « 
b^.  ^  4efeM(^<^  ff^[tl)fl.pUiiji^a 

r^^  of  4^;Mw.<aj  tipf,fi»qu»*i<?^.  tb0* 

su^i^  pAi4  in,  mil  IW%  o^  IP  *  J«n; 
g4,4pnwMl,,w4,Wffljtt>,rt?i4bfi  i^W.' 
contained  ,w  *>MliOf^Bai:|;ik5idfM%  wi 
whicb  tbe  goods  ar^v/sfelt^^.v^ebAy^; 
been  sttM4ied  a^  4if (|^iu.  U^m^  S^^, 

■»  * 

,' )      \      ,  !'',  •y>j\  vj.".;   i'--"'  •{ .'i  i>  ..  '   * 

raiTITIONIN0iCilKD^TO|tl''    '' 

S^^Bt^OSsSfU-inui'  ■;•    •<»!    i).<.ii>i'u. 


.T 


1.  In  an  action  by  a  reversioner 
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'^LtAblNG. 


t't 


'  against  amgae^  gf  a  banKrubt^  foi 

several  .breachi^  of  coveniuK,  in  4 

lease,  the  Court  refused  to  allow  th^ 

defendants  to  plead. noa  eit/ftcfwih 

and  also,  that  the  premises  did  not 

'  ^ome,  to  tbem  by  assignment.   WhqU 

\  y^.Lenny^  T.  9  G.  f»  '    18| 

'  /'  £.  A  declaratioB  in  replevin  alleged 

that  tiie  defendant,  in  the  parish  ot 

*  yf ,,  in  tbe  county  q{  Kent,  in  a  cer-t 

lain  close  there,  took  the,  plaintifTs 

cattle.; — Special  demurrer^  that  it  dia 

not  appear  in  wh^t  particular  place  \4 

'£tie  parish    the   cattle   were    taken^ 

.whereby  the ^efendapt was  prevented 

'from  ip^kihg  a  proper  .d^tenccw  and 

,  from  taking  i^st^e  upon  th^  place,  oi* 

,  takipaf^u    seems    thai    ^^.  clos^ 

sboiila  have  been  described  by  jiapa^ 

jur  by  abuttals; : but  ttie  plainti^.baa 

leaye  to  amend  t>y  inserting  tbe  i)atbe| 

f'O^  costs  to  abiue  the  >^vent  of  th^ 

,  ,4^uele.     PoUetiY.  BractUjf,  Ti  9  ,G'f 

Tr-ji  ■      •   '•    i>  ''  ^'    ■    -i    '  *     ^ 
.  Il.ln  aa  actioa^oq  a  bail-bond, , hi 

the  assigne^  against  the  sureties,. (h^ 

declaration  .stated  the  arrest  of  ih4 


Justices  of  the  Benc1i\  at  nestmns^ 

I  ^encu  of  the  m%(,,  MP.^h^  prpducno  i 
,  of  ttie  bk^d,  ihe  c^WcTiiion  was,  for  the 
I  ;^Wearaixc^  o^^te  pripcjp^l  /^  MprJ? 

;  ptif  ifi^veneign  ^ord  the  ^tng,^  at  W^st^ 

\\rnmsier.  on  ^(J.,  to  ah?wer  tbep^inl- 
'j^Viltin  a.'plea\yf  ^respais,^'  and  alsflj  to 

*  ahsyter/hiui  ^accprdin«r  -^o  Jjie^  cpa- 

■.'\\QXa  offhi  K}ng"9  Pdur('p/,pqn^ 

fnofifienchif-rneld^  {i(^h^  |ia  yari- 

^  ancp.  Ctofi^^J^Stockleu^^T,^^^^      81 

' '' '  V'Tte,  plaintiff  sued  th^'defendaiit 

la  .assumm^,  for  the.  bwwch  pi.iiie 


^   < 


iWg. 


by  the  bt'ter,  vt;ir,  "  thereby  agre^  to 

remain  with  Mrs.  Jt,  (the  plaiAtifTa 

wife)  fpr'  two  years  urom  l!he  date 

hereof^    for  the.  purpose  t^f  learning 

the  business  of  a  dress-maker,  &c* ; — 

Ifek(^  that  this  agreement  did  not 

support  a  decIaraUon  stating,  that,  in 

consfderatioQ  that  the  plainti^,  at  ^ 

rec^uest  of  the  .defendant,  would  re* 

ceive  her  into  his  service,  atid  cause 

her .  to  be  faught   the  Jnmness  oj^  a 

dress-maker^  sue  agreed  tQ  re^aiii'  in 

such'  ^^t7tc^'  fpr  Uie''.apac^  of  t^vo 

year|s :  nor  wasjsuch  a|[r,e|^ment  biiid- 

\njL   aa  it  'oontaiheS  no  engagement 

biPtBd  plklhkifT  or  biV  ^ie  to  teach. 

^  (jew  v.,  Wh\fqqmh^%  9  0.  4.         36 

'      ,5li^fS^ptaintifis'deQ|ared  pq.a^goa- 

ia9tie  by  ihe  dietendant,  to/iiay  for 

coals  sold  by;thpm  to  JVy^Jf..  Jp  any 

'amount  hoi  exceeding  ',300ij^il^. case 

'he  sb^uld  xhpi  pay'  for  the  jsfusie  with- 

'%  one  month  after  tbevexi^i?(^pqi^  a 

^  credit  of  two  months^fjfQiiC^t^  de- 

\  i^>y«fy'  ij  ^^^*'^ ,*at,  a^or^^     Jtp.|he 

*  ^Ustom  of  trade,  tbe'^oius'wjpr^*  svp- 

"  "blied  to'liVl  i7«i!daily.'  diiiiitf    the 

,  course  of  a  month,  aqd  thaL  on  the 

^  rast  day  of  .the  mgnthyM|^ve.alSul« 

'payable.,  aii  .  two    aipntnSf^.'  Ipr  ihe 

pimouht  pf  the  pfi^aiM^d^yered; — 

tf^tdi  to  be  a  fatj^  variaace.   lioU  ▼. 

'    ^  6.  A  plea  of  bankruptcy  is  no  par 

io  a  declaration' trjKP^eA,  in  tor(|  ctiarg- 

j    1^^  /the  dpifendant,  a  rStock-broker* 

' '  witii'  navjnff  sold  tbe  ptaioitifini  stodc 

^under  a  general  powat  with  wbicb  be 

Vjahd  his  decjeased  partner'  weicc  .en* 

'trust^)^'^  without  .aerjperinissioii  or 

'  direction,   ^nd  f^onceafipg  ibc  sale. 

' Parker  v.CrdU,  T.9  (?.>.,.    150 

:7,.  luQuare  TrnpedU^  t|ie  dedara- 

tion  alleged  tha^  -K^  diod.  seif^  ,in  iee 

,  of  aa  advp^son,  iiq3  ii^Ulstate;  'Ant  it 

'  descended  to  his.  four  dangbters  and 

cp-beiribf,  whereuj^n  tbc^  bvsbaiidsy 


-[ ' 


^ihfi^w 


jCSf?«  *^  <^»d  f^^  agree^  i*f  husband    , 
'pf  tlie  eidcai  divighW,  in  rigbt  of  ni$ 

f  .lyife,  presented]  mi  tl^at  the  tquxth 

^  ttavighiejt  and  her  husbancl  di^  .«d 

'seised  of  the  one- fourth  part  of  die 

wife  of  and  in  the  i^lvowson;  s^tiet 


t  - 


^U 


whoiie  death  the  fourih  part  descendi 
cfd  to  ihe  son  and  heir  of  the  wife : 


■•<r»r 


H^Uf  that'  the  sei&in  of  the  letter  wafl 

'correctly  stated,  althoiish  it  ,wa$  Qb<4 

,'''ject^^'ui  arrest  of  judgmdnt^  that  ill    \ 

^\w^    hot !  ^ll^ged,    that    the    fourth 

\'  cTaugh'ter  wias  seised  of'a  fourth  pari 

'before  her  death,  or  that  tbere  had 


■•'I 
•  .1 


'nbe'riecddsary  to'aver  ip'theMeclara-j  ^ 'slibulcl  fort!iti'  th^e  company  for  stfch 
iicHn,*  that  .ifie  writ  un^cir  which  th^ 


•"^arty  W4$,'  krfesied  was  fssued  on  aH 

^aHiiiavit  of  "debt/ or   that  tW  SMnj 

'sworn  lb  was  indorsed  on  the  writi 

^  [StiorpeW,  AbUyy  M.  9  G,  4.       $1 

7    9«  ^Y  ^"  agreement',  a(ler  recitin 

that  divers  disputes'  and'  difference 

'liad  arisen  apd  were  depending  bej- 

.tween  the  phiintifF  and  d^fenaant,' as 

,  executrix, ' .re^j^cting  hertain  unset- 

'    tied  Recounts  between  thelin,  and  tliat, 

foi^flnajty  settling  such  ^i^rehce^,  i|t 

W^^agreed' that,  ih^  matters  iii  disL 

.^^pute  should  be.  referred-  to  the  finajl 

liward  of  two  arbi^tors.    Plea,  bv 

the  executrix,  th^t  no'  evidence  waa 

;  bfieired  of  assets 'before  the  arbiCral- 

','  torsy^^r  did  aliq admit  that  she  baA 

"*  "any:— /fcW,  ill,  on  general  demurreiL 

as  it  imputed  mi$cpnducf  to  tjiti  arbij- 

tjrators,  which  is  not  the  subject  qf  ii 

*  jplea,  biit  <mly  a  ground  to  apply^  ti> 

/'  the  Coprt  to  aet  .asi^e  the  aw^ro* 

' ,     10.  iVanae^dn  ofdebtx)n  bond,  T  that  ^ihe  payment  '6(  sueM^^diiftd- 

'  conditioned  for  paying  the  pkihtiff'te^il!  by 'the"  tenant,  wad  no^ 

/  the  sum  of  10,0.00/.  ujioahis  forming  ' '  cary  j^aymen^t,  atttiodgh  die  a^nt  of 

a  compaiiv'and  prbcuring  nurchasets  .  ^  t^e .ground  LacttdldM  giive  Mm  ttme 

"I  iainine  thoJLsana  shares,  wnich  com-  ^ '  fihr  'that'  purpose^  as  th^  te^Ut  "Was 

, '  ()any  was  to  carry  On  a  dist^^l^ry  a<|<- '  "ll^'bld!  to  M  dist^alA^'  oh'  fof  such 

'  .cbrOirig  to  a  p^d(!esb  Vwhich  a.  pd^  ]  ^^tt^ti—ffetd'  alsd;^  thiit^  th^  tenant 

^  '  tent  had  been  gtaniiedt*  ihe  defend- f^' Was   ientitl^  to  Meducf  such  piay- 


^nt  pleadec^that  the  patent, contain- 
ed a  proyis6,.:th&t,  iT  the  patentee 
should  transfer  or  assign  the  benefit 
thereof  to  any  niimber  of  persons  ex- 
ceeding Jive,   tbe  '  patent  shoul^d   be 
^Voyl ;  arid  that  it  Was  intended^  at  the 
time  of  makirig  the  bond,,  that  the 
coQi^pany  should  consist  of  more  than 
'five* person^ j  andf  be  (brmed  for  the 
'purpoUe  of  usihg  and  enjoy ing'th^  prU 
vil^gies  of  th'i^  patent,  and  of  £e  itctibg 
as  a  bdrporate  body,  and  dividing  die 
benefit  of  the  patent  into  ten  ihov^ 
sand  tihai'es,  to  be'  tran^iferable  and  as- 
signable, 'without  any  ctKarter  fVbm 
'the  king;    and  that  it  was  cbrriipdy 
^diltegjilly  agreed  between  the  plain- 
'tiff'abd  defendant^  that  the  pla(niiff 


'  purposes  as  in  the  plea  mentioned':' — 

'  Held,  on  general  demurrer^  that  tbia 

'!t)t^a  'Waa' good,  and  an  answer  t6  die 

V^^lbi    'DmergUr  v.  JfWA)"'^  m^ 

!'(}:4^  <-"'■' •'''^  '■' '"  ''--'^    •■^"  '5i54, 

^  11 .  It  sfeems  that  an  allegatiod  in^ 

a  declaration  ih  Quare  ImpedU,  that 

there  was  an  antient  custom  for  die 

Heveral  parishioners  of  a  chapel^  or 

^ '  the  majolr^ty  of  thehi, .  in  vestry  as* 

demblod,'  to  eleci  a  curate,  Is  not  sup- 

j^oited  b^'  evidence  of  H  eVistpm  of 

a  right  to  elect'  by  those  barishidners 

^    bhly  who  paid  church- raites^' or  a  cer- 

^ 'tain  ^um'tb  tlie  cutat^  above  his 


i;^.  ^1.  le^iani,  snoruy  aiier  ne  naa 

Vafdl  liilf i  yeat^  >eht  to  tiia  lAridlbtd, 
ptie  at  Lddy-idy  pre<i^tlg;  w^a  call- 
'*ed  hpbn  bi^  th/^gdtii  cif  thegfdund 
^  landlord'  for  igrbund-rent  due 'bre- 
'vroii^  ttb 'Iatfy^(/^y,  and  Whwh^Uie 
J ;  fandlprd  hfedlreftised  to  p&y  t^t^eld. 
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ment  from  the  next  rent  accru- 
ing due  to  hia  landlord,  although 
k  was  not  actually  due  at  the  time 
the  ground-rent  was  paid : — and  the 
tenant  having  tendered  the  balance 
remaining  due,  after  deducting  such 
payment,  together  vnAi  another  sum 
paid  for  land-tax  previously  due, 
which  die  landlord  refns^  to  accept, 
but  distrained  for  the  whole  rent  t)iett' 
m  arrear : — Heidf  that  the.tenant  wats 
entitled  to  recover  in  an  action  on  tlie 
case  Ibfr  a  wrongful  distress;  and  that 
a  count,  stating  that  thelaiidiord'had 
disfrnned  for  the  wliole  rent,  when 
only  the  BUfH  tendered  was  doe;  was 
Sttffieieiit.  Carter  v.  Carter^  iff.  ^  8^ 
10  G.  4.  73? 

13.  A  di^en^nt  ikiay  )p]^d  tDatter 
pms-dmrtin  coniintniace. -although  he 
ii  under  terms  of  rejoining  issnabty, 
taiA  taking  short  notice  of  trial.  Ary- 
m%i  V.  Perrimgt  if.  9  &  10  (7.  4.  760 

14,  To  -a  declaration  on  a  bifi  of 
ttfdiattgedile'on  the  Jth  B^eceaiher^ 
tfc«  def^ndaht  pleaded  a  judgment  re- 
eovered  as  i>f  thtft  SUdkdeimas  xcrm 
preceding  t*->^€f«l,'tiiiist  the  pttfiifd^ 
might  sign  jddgrh^t^  the  plbabein^^ 
fidsei  upon  the 'face  of  it.  '  Fi^e  r. 
Omrdtn,  fr.9&:  lOG.  4.  769 

POST-MARK* 

See  EviDSNCE^  8.. 

POWER. 

;Ml^.Aneattitewa»  devised  to^  tras- 
tffd^rwithjpower^  friwrtivlna  tothm^,  at 
lhe,te4He9t«ndvby  sbiJfdiMCtibii'aiid' 
abpointthent 'ol  tha  tenaMt  fo»>  lif^,. 
aigtiifi^bj^  tieedtor  wdting  V»fdir.h^ 
hand  1 400  .^aaaly  •  anebtid  >bjr  <  tw^^'  •  or 
indre  witneaaas^  to  iell' die  landtt  de^^' 
viaed,  >  aad  that,  when  jdjaysliouid'  h& 
4fdd,  in.putauaBc*  oftbe  paTwrrgi^etf 
by.<die'wi}l«  the  fraoney  arigkjg  <frottl' 
the,  salt  idiould.be  land  o«t  by  Ihi^ 
tnurtflte^ani  snvtsted  in'  thil  "^VLf^ie" 
pfothfiBilaads^  aBfd,/uniil«uehn«iv)tk^ 


l-v"' 


f .  \i  • 


•*.. 


<t; 


:> 


ment,  should  be  placed  out  on  real  or 
Government  socttfities,  with  the  con- 
sent of  the  tenant  f&c  life,  testified  w 
aforesaid.  PiM-t  of  ^e  estate  was* 
sold,  and  the  proceeds  of  the  aale  kM 
vested  in  the  ^ads,  without  any  ood** 
seiit  by  deed  of  tfatf  tenant  for  lifev 
and  the  issue  wad,  whether  the  mencijr' 
had  been  invested  with  aueh  dtoiMMr 
accoiiding  to  the  4lhreeii6n  of  ike'9irtt& 
^Held\  that  it  was  properly  left  ^ 
die  Jury,  to  ^i  whether  theiAoAey 
had  been  invested  with  the  coiMRit  ^K 
the  tenant  fbr  life)  by  d^ed  Attested;: 
and,  they  Htttitig  fddMl  iti  thcf  nega^ 
dve,  the  Court  reftned  to  disturb 
the  verdict.  CkoUheiey^  demandam  ? 
Pttxton  ahd  others,  tenant*,  T.  9  0. 
4.  127 

PiRACTICE. 
See  AFFiDjivsz, 

Avtoanev. 
Cowra* 
ELiloinr.  . 

NoTicfi  «p  AcTi<m«- 

ifLSAMltO.. 

VsNUE« 

'  1.  The  defdidflbti^asi»'4he<  plain- 
isff  a  cD^oatl^  'iii<#/i<iqr3rllei«a,;aiib»' 
jeet  to  a  defciinDeeUiiiin^^iidgBaaBfi^ 
shdnli  He  «iii«e^*Hif»i.ol'  ceaUmi^t» 
iasvMd,  until  the  1st  Aprii  then  n^ista 
The  defetidaai*  d^  ^bi  vafaaiiiib  be- 
Cm  that  diofit  Md^  tfaeplamtiffatftlir^i 
Wanda,  •  ai^d '  beftirer  JSatteri  Tarn^  i  i^Bn 
taved:  ttp  judgtDeni>'ai|d:'abedt'dutii0 
Ju  /uj  d^rooor'  teat^on  tlie,  firftt  fSf-; 
tfllrn4di^  (ftmimy  ieitto4<>£Udt  vetn 
gtdar,  tha  jgdgtneniiiatitiglndiibpihii 
tbci  flrat  d&yi  of  tli9-  tdm''o£wfaic)i1t* 
wia  eflteipod;'  ii|>«  i^tWaeiii  v^  To^ifh^ 

:  ^  -it^'  H  ia  joiatiaMott'ofv  i^paaa. 
i  agirintot  several /defilndiidts,  tbevetwiri 
!  notr:beia'iafOiistdt'aa>tD'diia,'andia^«ost[ 

dittt  agau^t  thc^  Hh0m^^  ^'lUftMt ^-^Ci 

^r.y.iy    1  ii)'J    f.»*    /  •."T  '!■>     tkW   ^,,?k    .«*>/ 
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^  The  Cwirt  refoaed  to  discharge 
o«t  of  ciiMody  a  defeadaot  uken  un* 
dtfv  a  «a.  M.,  on  the  ground  that  he 
bad  been  illegally  a]^refaended  and 
detained  in  euaiodyi  at  Ae. suit  of 
the  plaintifi;  o«  a  groun4less  criminal 
dia^^  after  judgment  (^ti^nedf  tha 
costa  ^  the  defefkdaM'a  apprabeasion 
under  which  the  plain|;iff  had  paidr 
HodUe  V.  Warren,  M,  9  Q.  4.    ^79 

4«  In  an  action  for  i^oods  sold  and 
delivered  to  the  defendant^  wife,  he 
paid  nondy  into  CSonrt  gi^neiaUy.— 
Heldt  diak  itioerdiif  amounted  to  aa 
admitflbn  of  the  plaintiff's  right  of 
action  to  the  amount  paid  in,  and  that 
the  defendant  waa  not  thereby  pre« 
eluded  from  shewing  that  the  goods 
furnished  were  not  necessary  for  his 
wifei  as  she  had  a  sufficient  previous 
supply.  But  the  Judge^-  at  the  trial, 
thinking  differently,  itbe  Court  direct- 
ed a  new  trial,  when  the  Jury  found  a 
verdict  for  the  plaintiffforien  shillings. 
The  Judge,  on  application  to  theCourt 
in  Banc^  certified  under  the  statute 
oiEUxaheihs  to'deprive  the  plaintiff 
of  his  costs.  Seatan  ▼.  Senedictf  M. 
9G.4.  301 

5.  It  aeemsy  that,  if  a  verdict  be 
found  ibr  theplaintifl^  the  defendaa« 
aannol'  raov«  the  Goort  to  enter  a  non« 
attit^'imkss  leai^e  be  ramrved  aC  thia 
trtak  ^^' 

'  <6.  On<tba  7th. Otflo^: the  plain«> 
ttlPa  attorney. wrot^  to  tbede&ndaot, 
requeating  paymentor  a'  debt,  .w^icb 
the  defkidani- paid  ttt  the  pUbkiff  oai 
idao  lltii,  he  not  then  knowings  that  a 
writ  had  been  med  oisu  On  the:  l^dv 
tbe^laintiff^s  .attorney  detoandM  eossq^ 
of  a  writ,  whioh  nofc  being  paid|  biv 
on  the  0rd  J/oaMter,  oauaedvthe  dr^ 
Ibndant  to  be  arrested  for4haidehf^ 
afei'tt  capt^  isanedrOQ  ihef  8|h  ^Uiker 
preceding.  The  Qottrt  oi^sd .  tti^ 
pfoceedi^gB  te>be  stayed  wil^nt  eosta* 
B»okA'9.Wa9pi  M.  9  (?.  4«  a04* 

'  7.  By  a  Judge's  Jordeni  made  t^n 
heartng  the  attomks  on. both  sides, 
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and  by  then:  consent^  a  cause  was  re- 
ierred  to  arbitration,  and  the  award 
recited  that  the  cfuuewas  referredbf 
an  order.,  of  iNTt^i  Fritui — it  seeing 
that  such  Inward  i&a  nullity,  and  can^ 
not  be  enforced  by  aAfachQieQt;--««rt^u^ 
th^  rule  nin  for  seating  U  aside>  noti 
expressing  it  to  have  been  diliwu  up 
on  reading  the  order  of  raibrenpe:---^' 
Held,  to  be  irregular,.  ChrisiU  Vy 
Hamletf  M.  9  C.  4.      .  3ia 

*  &•  In  trespass  for  bi^cakang  aiid  ^n* 
teriog  tbe  plaiotifTa  oleseg  ^  ^ffyn^r 
ant  pleadeid  nolt  guilty, '  and  a0^v«i|i 
special  picas  juatifyu^ ,  under  a  right 
cjf  .wagr.  The  plaintiff  joined  i^ie 
on  the  plea  of  not  guilty,  traversed 
the  other  plaasy  and  new  an^ig^ed  ex- 
ira  taiamv  'the  defendant,  j^med  ia« 
sue.  on  ^Iie  Uaversef,  aiicl  suS^d 
judgment  by  defanlt  onc.M^  now  na« 
signment.  The  ^ury  fouod  averdtel 
fibr  tfa^  plaintiff,  wjtjh  one  shilling  da- 
mage on  the^plea  oC  not  guilty^  and 
assessed  the  damagas'on^be  new  as- 
signment at  40/.,  att^  the  defendant 
bad  a  verdict  on  one  of  tlie  special 
Yht^i-— Heidi  that  the  plaintiff  ha^r< 
ing  been  compelled  to  go  down  to 
trial  on  the  general  issue,  he  was  en- 
titled to  the  general  costs  of  the  cause; 
and  it  seems  that  ihede^ndant  ought 
to  have  withdrawn  the  general  issue, 
when  he  suffered  judgment  by  default 
on  the  new  assignment.  Fickers  v. 
Gaiimore,  M.  9  0.^.  ^  359 

9*  A  aaisnomer  of  <tfae»  obrisdan 
nameof  the  lenast  in  a  wnt^bf right; 
^n  only  beitek^n  advantsge^ttf  byctt 
ptw  in  aba(^c^^ncnt«^  /ofidf^idemoodi^ 
aiM;-9^t^A^^i^teaam,  Af.9(GF.4;  M» 

. .  .1  (^  'Thedefeodana  h^ivangspaid  boo*' 
nejtuifiaCoiartiaa  m  sec»nt^^rth& 
df^iand  costly  in  puraiiade»  oitto 
4taUite<7.&'6viSe<K.4,>e;f9^iva.  lat,  ao^ 
<ri^ta|ned!a^««rdiet»  on  vsiach  jndgdleiK? 
Wfl«  enter^  t^^-^eldi  tUrt  tl»  mlir 
tab^va.tbe'motey^  repaid. «>httnit^ 
only  a.rnle  ntsi  inlhe  fivat'liwtanedf' 
and  that,  in  order  to  make  it  absolute, 
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U  is  m^Qwt^ry  to  produce  the  record, 
and  certificates  from  the  cleric  of  the 
judgments  end  the  Prothonotary,  that 
judgment  had  been  duly  signed,  and 
tlie  money  paid  into  Court.  Symes  v. 
Sos€,  M.  9  G.  ^  420 

}!•  The  defendant  having  been  ar- 
rested, paid  into  Court  the  sum  ia« 
doused  on  the  writ,  and  the  furthet 
sum  of  twenty  pounds  as  a  peouricy 
for  costs,  to  abide  the  event  of  the 
suit,  lA  pnsuanoe.  of  the  statute  7  & 
8  G4^  4y  «.  71,  iaatead  of  putiing  in 
aad  perfeeting  epeeial  bail:— ^^Mi 
that  be  was  entitled  to  have  the  bail-' 
bond  ddivQved  up  to  hiaa  to  be  oan* 
c»Ued.    Smkh  v.  Joritm^  M.^G.A^ 

12.  A  rule  nt«t  for  an  attachment 
for  A9Q-paymen(  ofrpop^^  mnuant 
to  ah  'aVvard,  was  intUIed,'  *'  In'  the 
matter  of  A.  and  B.;^  1>ut  the  affida* 
vit  of  seifvke  was  tntftled,  ''Between 
A,  B,y  plaintiff,  ^d  C^  Z).,  defend- 
ant:" — Held,  irregular,  as  the  affida- 
vit should  have  been  rtilitled'the'same 
as  the  rule.  In  re  Houghton  and 
FalUmes,  AL  9  0.  4.  '         452 

13,  A  ^gwtleip^  ^w(^I0  ,l?ad  tajif  n 
tlie  degree  'of  bachelor  of  Arts  M 
Cambridge^  articled  himself  to  an  at- 
torney for  three  yesu'Si  but  served  on- 
ly two  months,  and  abandoned  the 
contract.  Afler  ffae  expiration  of  the 
three  years  mcntioaed  in  the  original 
articles,  he  was  assigned  to  another 
9Hfmf»y%  with  wluHH  he  aarv^d  two 
^)^f^f  and  ten  oiontbs: — HeUk  Hrni^ 
^x^be.  ^iriginal  articles  bad  expired 
§f^i^9¥fifyj9tkfi  aspjgnmeni,  the  sef*' 
Hi?e.u|idf9r/  tb^.:as«ignAient  was  not  a 
service!  w jihAU  the  %erms  of  the  statute 
I8f  ^  Qeo^  4«,  c  4S,  s«  1.  Ex  par$e 
VMhmk,  M.9G.4u  4t6$ 

I.4..  lu,  a  coMnt  in  a  writ  of  right, 
blanks  we^et  hk  6m  the  name  of  the 
ik^a^dimt'^  ftOonaey,  and  6h  the 
word  "esplees,"  and  the  count  was 
.ii\doKfed  ;in  j^he  name  Qf  an  attorney 
»a;  the  ftouMy^^wijthottt  refeifiate  to 


piiAe'nG& 

his  agent  in  Londm^  The  tenant 
having  signed  jii^^ment  of  n^a^'pros 
— ^I'he  Court  held  it  to  bo  inte^dar* 
and  set  it  aaide;  withkavis.  ko  the  don 
mandant  to  mo&od  his  ooiiot,  on  pajp* 
roent  of  cosia«  W^hbt  demandant^ 
Lme,  tenant,  M.  S(  0.  4,  47% 

16.  The  plainltfr'a  altoroey  left  a 
writ  of  anre  jTaeiiM  with  .d»a  Shntift 
and  directed  it  to  be  zeturoedriiMk 
the  Sheriff  re(iiaed  to  «iBt«m' Ae.  wril* 

until  he  bad  hem  paid  ft  Atb^fea  lAidk 
the  ttttovneydid  noli*tbNikbiiQ4totif> 

tled^  the.pUiitiff  aoiprdiagly  obttmsd 
a  rulf^  ealtt^^  on  thi.  Sheriff  ao^hm 
fsause  wfay^he  skonid  aoii  aatftmciba 
writb  a«d  pa^f  die aosm *ttf  Aa  appBi 
cation.  The  Coori,  vutb'm^iaw.tft 
diacouraga  the  pnMatior-.of  :Qiideriag 
returns  .of  sriM^  disehbrgad  thoMla 
without  eoste,  ftoi.iatmatad  Uk^^fi^ 
ion,  that»  to  fitfMre,  f»o  miHh  sImmM 
not  be  deemed  efaivskntio-.a  actre 
/eW.  BeMingmf.BpdiKt^sfm^Mi 
9  G.  4.         .  "    47f 

16.  A  date  of  a  letMr  Y«ryiag  from 
the  paca^tuarki  it  waa  ol^acft^  Aat 
the  mark  could  -oolyb^  proved  •to^b^ 
genuine  by  caltiag  the  person  wiko  imt 
preased  it  on  the  lattei  ^  <m  wUch  ithe 
Judge,  wbo'triedb  tb^  cause- offered 'to 
atop  it  till  ithe:  anifslof  «<d4^ktom 
the  Post'^ofHce;  bu^a^sfiwatiKitJto 
Slated  oBy  andthe  Jury  found  tfaii  the 
pos^mavk  was  gemkiaet  and^vathcnr 
verdictiaecardAQglyv  tbeCoiartrefiiBf 
ed  to  djaturbiit,  ibe.ebjeotaoA  b«riag 
keen  Waived  at  ihe*  trial.  >  >4f&6cy  vi 
Lill,  H.  9  8t  10  G^ '4.  ^4 

IT.  The  plaiatiff  deiliaMdl  id  mu- 
vm^mi  for  work  and  lako4Nr»  proved 
the  value  of  the  work  doniip,  ai^  seii«* 
ed  whoUy.  on  the  fiM4tmH  <  atamil 
oonnt.  Thedefiwdaolpioved  that  the 
plaintiff  agreed  ta  dft:die  weak  £at  & 
eartaitt  aum. .  The^irfaintiff 's  oaunsSel 
then  prepascd  to  saow  that  ak^was 
tahe.paid  that  turn  if  the  work  del 
aat  exeeeda;giiMlitapeeified  qaaoiti* 
ty,r  but  tkeir^if  it.didf  sbe^waa  to  be 
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pM  accordingly  S'***?^^^,  that  she 
oovid  Mt  do  io;  m  ahfr  should  haVe 
railed  oti  th«  eonU'actr  in  «lie  Urat  in* 
8tiinee<  i^d  that  it  thovild  have  been 
stated  by  her  counae}  in  the  opening 
•f  the  ouo  to  the  Jury.  Sbulby  v« 
Piekford,  H.9SilO(S,^.  646 

I  18.  The  pkintifti  eommenced  an 
aetion  against  the  defendant,  as  td* 
miiiisti^rhLes — Pleas,  the  statute  of 
UMitatitea,aiid'thae4ie  |>laintHBi  i^ere 
not  admlBiseratnxea  «f  ^  deoeased, 
at  Dhettme  b(  the  conkneneement  of 
the  suit.  The  teeters  nf  adxKi^istra- 
lioa  were  not  falcon  oat  tiH  alier  the 
aefeion  was  brought,  and  sheitatttteof 
liaipcsitions  aroifid  have  been  a  bar  to 
a  noiT'aotioii.'  The  plaifitifTs  bemg 
inrf  tivng  panoera  aa  weD  aa  admiiris^ 
a^atroQ^  «£  the  deeckaaed,  ithe^  Court 
aitowod:tho  imnt  and  ^echtration  to  be 
atDCMled^  by  deacribiw  thora  id  tbelr 
former  ohaiawi^/  on  p^ment  of  com 
b;^  theplatkiUflk,  and  Allowing' the  de« 
fendant  to  plead  de  novo,  faiflor'  v. 
LyohiHi9^^l^i3t.4ti     >  586 

19;  A  defiendant  tnay  ftord^tqattor 
patadbrremicaaiJMtiitnb^,  ahboogfa  he 
is  vnder  iemwi  of  li^jotning  issuably, 
and  ialclngdiontfoiiooof trial.'*  Bty* 

M.  To  ftdadlarwion  on  «  Ibilt  of 
eocclHaiga-dae''Oai4he  5thDl«^ifi^, 
the  dafeidant  pieafledi  i^  jstdgmenc  m* 
eoMred  att/ of  tbe*  Miohmekmu  fiemk 
pveeediagri-'i-^eM,  ihac  tho  ^intiff 
Bright'  sign,  judgment,'  the  plea  being 
fiilso  upon  the'faoe  of  it.  Ve^er. 
Ciorden,  H.9  8elOG.  4.  768 

^U  The  plain tiiP,-  hating  a  elaim  on 
tboidefendMCi  under  a  eharcer^rty, 
vfaicb  the  bcter'^diapiHed;  it  was,  by 
bonda  of  aubmiasion,  referred  to  tiro 
aabtliat^r8'<ai|cl:  OA  atiipire}  arid  the 
order  of  refenmca  wiif  made  a  rule  of 
Coott.  The  umpire  having' conduec* 
ad  htmself  with  paftiallty  towards  the 
dafeaidast,  the  plaintiff  reviohed  his 
avdiority  to  the  artMratora^^and  v^etit 
to  Semumi,  whore  he  resided.    The 


arbhraiors  afterwards  mado  an  awardj 
by  which  they  fband  that  nothing  imm 
due  to  the  plaintiff;  and  directed  him 
to  pay  half  the  costs  of  the  refersnco) 
notwithstanding  which,  he  eommeno^ 
ed  an  action  against  the  defendant  oh 
the  charter-party,  and  recovered  a 
verdict  and  sued  out  excoiition.  The 
Court  refused  to  stay  the  exeeutioni 
although  it  was  Insisted  that  iho 
phtintiflTwas  liable  4a -an  attadmient 
ibr  non-performance  of  thei  award* 
and  tltat  he  could  Mot  be  served  with 
process,  he  being  out  of  tho  jaidsdie- 
tion  of  the  Court,  and  that  die  de« 
fitodant  had  commenced  an  abtion 
i^ainst  him  on  the  arbitratton-botld. 
^enart  v.  WilUamson,  H.9&10G. 
4.  f       765 


*  • 


PREROGATIVE  OF  t^E 
CRQWN.       „ 

See  Kino,  PaMOOAirsFS  «*«  9. 
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PROCESS. 
See  PajLCTiCK,  1^  8,  6i  9|  J5w 


1    ». 


I 


PROMOTIONS,  «6l. 

4 

V\jm  DARREIN  CONTINU- 
ANCE. 

SeePiLAOTiCKtlQ.'* 


. .  *' 


QUARE  IMPEDIT. 

See  EviDBBicv,' d.' 
Plsapiso,  7»11« 

1.  In  Quare  I^npedit^  the  admis- 
sion having  been  stated  to  have  taken 
^ace  in  1591,  jutta  consuetueUnenif 
^c: — Held^  that  it  should  have  been 
kft  to  the  Jury  to  say,  whether  the 
custom  Was  an  ecclesiasticsl  or  a 
common  law  custom : — But,  it  havfng 
been  left  to  them  generally  to  coil- 
sider,  whether  the  election  were  valid 
or  not,  the  Court  directed  a  new  trid. 
Amoid  V.  The  IKshop  of  ff^tik  and 
WeUe,  ^.  9  ft  10  G.  4.  589 

0.  It  serins  thai  an  allegation  in  a 
deolaracion,  that  there  was  an  antieht 
ooo  2 


KM 


<uZ 
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a  chapely  or  the  majority  of  them,  in 
vestry  assembled;  |o  d^ct  a  curate,  is 
QOt'Supported  by  evidence  of  a  cus^ 
tom  of.  a  ^ight  tb  elect  by  those  pa- 
cishion^ '  only  who  jpaid  chutch- 
Kat,e0,  or  a  certain  sum.  to  the  borate 
aVove  hi»<tfth^         .     '  Ibid, 

Aecovehy. 

See  FiNE^  &  Bfi00T£»i£6. 

l^EPLEVIN. 
See  Lanblobo  &  Tenant,  $. 

PLBADiy<||^ 


> 


"REiQiOTESts,  ta{j%tof. 

KlGlir,  WRIT  OF. 
,       Sec  Writ  of  Right, 

f      SCHOOLMASTER. 

Sw  Assumpsit,  2, 

SCIRE  FACIAS. 

''-liee  fttAcncB;  15. 

• 

bECWRTTF  i?OR  COSTS. 

See  Peacticb,  lO,  11. 

SHAM,*^t^. 


See  Pkacticb,  15. 

TaoYBE|/3r'     . 

I.  Xhe'^ntiiP*s  attomey  left  a 
Vrti  of  scire  fat^kU  *M«h  the  Sheriff, 
-Anvl  direeteit  it  to  be  retuniiftd  mhil: 
^heSheriil*  refused  to  r^rn  the  writ, 
Wntil  he  had  bei^ti' paid  li  fee,  t^whicft 
^he  attorney  did  not  think  him  enti- 
tled; the  plaintiff  accordingly  obtained 
a  x^^  x»2ji9sqj[»,^^S^e^i|^  J^Of^ew 
cause  wny  he  should  not  return  the 
writ,  and  pay  the  COMsbf  the  appli- 


dkK>owig^i:th^^pryttd^  ^  «td«ivuig: 
relufmi'oftti^il,  4iiebaif^  tbditifai 
without  e«Bts»  Mi  intimfiied  a«  o^ipn 
ioa»  dial,  in  A>tuits^  two  utMf  akoiM 
iMitbede0n«d  #9iiiviJe»t  utia.iicify. 
/0(^    Beddmgim  v.  IM&i^toi^iK.* 

SHIPPING. 
iSfB  DBifiHaiaafc> 

SIAi^DER. 
v9ev  IsiBBt,  S. 

;       STAMPS. 
K  Adeedof  asaigttBi^itof  itMwc 

gng^  Mf^niiei  /flB.  Off  OnfafMI  4lilll||f! 

if  a  finther  .sum  bG'.«4ML*40)flh» 
pnaoipat  befoiw  aeei^^';  .an^  iiM 
mortgagor  is  liable  ta  tlbe  chairg€  q£ 
sach  daty.  The  Std  section  of  the 
statute  B  ifepi,  jl,  ^  J  )«7|  «fp)ier4)n]y 
to  additional  aec9>rittes  between  tlie 
same  parties,  of  further'  advances  to 
the  {vimipd  befeve  srca>isd« .  Man' 
tin,  demandant;  Baxter^  tenant; 
Grubb,  vottdiee,  T.  9  G.  4.  240 

^^  ,Wh^e  deeds  of  l&^iait  and  re- 
lease, and  a  deed  of  trust,  conveying 
propertj^for  thelieaefit  of  credkorsp 
fom  but  «Be  tyansaetlonor  asspr^ 
tMe,  the  lease  and  release  do  not 
require  an  ad  pohram  itamp,  as  they 

ttl  'Wjfei^,^  ««ffi^  ofi  conveyj. 
apoe  for  the  benefit.  ,Q^f  fredi^is,  m 
the  statute  56  G.  dt  c.  184,  sched. 
part  1 ,  tit.  '*  ii^>Hgage.''    Hudeon  v. 

-^S.  The  defendant  having  purchas- 
ed the  lease  of  a  bouite  at  a  public 
anetioBit  bo^  Afteorwaids  wrote,  to  >ihe 
auctioneer,  reqnesjting  him  to  send 
the  key,  and  8tating»  that  his  auction- 
eer w^  desilrons  of  taking  an  inven« 
tory  of  the  fixtures.  The  auctioneers 
accordingly  met,  and,  disagreeing  as 
to  thtt'wUation,*  appointed  an  um- 
l^re»  to  whom  they  inclosed  tm  iiH 
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ih^fto^ty  of  di0  plaintifnr,  and  vtt* 
Ifi«d  10' theddl^ndA&t  The  ui»it»ite 
made  a '  vBl«uit§oii,  and  appraised  4be 
fixturea  at  a  eeitahi  snm^  andF  i<e^ 
tamed'  die  te^cmcirf  'with  an*  ap- 
pMiseifibil  ditiy  stalBped.  The  de- 
fbndant,  by  Ibtter,  afterwards  re- 
quested  the  plaintifis'  auctioneer  to 
remove  the  fixtures,  which  was  done; 
and,  on  the  fdlowing'  di^»  the  de« 
fendant  wrote  the  pkinti£&  that  he 
would  attend  at  the  house  and  pay 
them  .the  amount  ^af  the  fixtures,  as 
settled  by  the  appraisers.  The  first 
and  last  lettera  were  ^gned  by  the 
defendant,  but  the  first  only  was 
stMBpdd:-^jifeA^  that  one  stamp  waa 
atfffieient,  aa  k  fell  ^wMiiiilh^  proviso^ 
i»^e  ktAtme48iSe^'Si  clIMH  siched* 
putt  I;  tit. ''  Agrmntnt**-  Hwmnhtgi 

*     STATUTE  OF  FRAUDS. 

See  F&AWis,  StATOtE  op. 

STilTU*rB  OF  tlMltATIONH: 

iSee  liiMiTATioNs,  Statute  o*. 

STAtUTES,  DECISIONS  ON. 
a  (9.    {WmmkMt  Jiad.)    Ekgit* 


'U    ..1 


AlRMiMia* 


•  I.   ■-  ■•  '-  - 


.  ' .    ) 


27.  'i.  %\  fhtdt&eSMt  e<)nveyjmce.  2B« 
'ii.  «!.«..   -Ciaxsy  ■■':  •  ■■-,  '•'    W! 

Slw^  c.  16.    Umitatlpii  of  AsAom^ 

581 
I^J/iamllL 

9  &  10.  e.  S5.  ^.  69.    ^temps.  77t 

Anne.   *' 
if  C.  16.  «.  4.     Broker,    London, 

George  I, 

6*.  c.  IS.     Joipj^topk,.  Compniiea, 
NttisaaMw    .     .         3«^ 


it.  c.  Mi    Anest,  PnKsess^      3I;4 

George  IXI. 

23.  c.  58.  *,  5.    Stamps.  772 

39  8: 40.  c.  civ.  w.  5  &  12.     London 
Court  of  Bequests.  577,  578 

43.  c.  46.     CosU.  307 

47.  sess.  2.  c.  1.  «.  14, 15,  18,  41. 
Birmmgkam  Couit  of  Requests. 

535,  539,  543 
55.  e.  184. Sched. Parti,  tit.  Stamps 

241,  378,  663 
Mortgage.  668, 680 


George  IV. 

1  &2j  f.  #8.  4.  I-    Attowy.    454 
3,  c.  39.     Cognovit.  4 

WaiYant  of  Attorney. 

553,  556 
C.IIT.  's.  3.     Mortgage,  Stamp. 
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6.  e.  16.      Bankrupt. 

^.44.    limitation  of  Ac- 

tJOQB.  430 

1.  72.     Reputed     Owner- 
^  ti&pm  430 

^,  82.    Frf^duJIiBnt  Prefer- 
ence. 416 
.  ,  .  r.  9«^    Pqpwtion%    Evi- 
dence, 720 
ss.dSic^^.     Commission^ 
Entry  qf  Proceedings.  8 
«.  108.  Execution.        552 
s.  136.  Statute,    operation 
of,  420 
c.  9 1 .   Joiiit^Stoek  Companies. 

'•  ^  412 

7  &  8.  c.  30^  !•' 41*  Malicious  Trea- 
paaaAst*  614, 615 

c.)5#i  s^16p  ..^pping.  De- 
manage*  "    2d7 
c.  71.    Ajrres vPjn^ceev,  She- 
riff:      ;              426,  428 
f,  ,c.  14,    j4iiiu$aMP9s»    Statute  of. 
.      .                              368,369.374 
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k  < 


SIS 


TRS9PA66. 


XRESPilSS. 


■  ^ 


SUBMISSION. 

See  AwARj).^ 

TITHES. 
See  Ikcxxwubb'-Act. 

TOtliS. 

I.  The  plaintiff  qlairoed  a  rigbti 
under  a  custom,  ,to  take  the^  second 
}^GSi  fisK  out  of  every  boat-^load  of 
fis}],  by  way  of.  toll,  frpn^  fiskermen 
frequenting,  a  cexUiia  coir^  nnd  iand- 
in|;  fish  tberei^.  It  W4#  proved  tW 
the  jpUi&tifF  and  bis  ano^tort  had, 
from  time  jaMoemoiciali  {unusheil ai^d 
itlaintaiped  a  capstan,  apd  rope  £»r  xht 
use  .of  the^  fisberineoi;  >  and;  thati  ia 
stormy  weatber,  boa^  could  iiot  b^ 
drfiwi)  up  ii;om  ,the  sea,  wftbpafeiy  ^ 
tbc  cre^»;,witl)0ut  tbem^  that  ^ 
spot  on  which  .tbe  capstan  stood  b^ 
longed  to  tbeplablifr^  .butr.tbe.Test  of 
the  covei  .QVicr  which, tbe  boats  were 
drawn,  "fs^  di^.OTPperty.of  «*t)iifd 
person  v—neUi  tbit^P  Wp»«g  *e 
capstau  and  xopp  w^'««  gqodootiAi* 
deraM'on  for  ^le  .cpuMrtiQH  oC  ^  from 
all  boa^  laf:^d]^  i»  .th^  ciiire,^  .^h«tfieK 
the  capstai)  and  rope  w^if^.used  or 
not..  ;  Earl  ojf  Ftdm^  %,  G^argt^ 


\x    TBESPASfiu 


(< 


t;.    «' 


'  iS^^e  CoKStABt^/ 


\, 


-  •    •  1  « 


;  I  ^  Tb^  plaintiff  was  fUMsessedof  a 
cbweL  wbich  h?  assigiicdy  togetb^ 
with  aU  hj^  other  <pnopev|y^  to  a  trus- 
loe,  fQr  the  purpose  of  paywg  off 
debts,  aqd ;  kicif mbijuicas^  <  The  tr^«- 
tee  took  pbsse^sjoa.of  th^  property 
ufeider  tbe  ^ouvey^ncci  and  the  d»« 
fbndanU^  iis  hiq  ifonranta,  broke  aod 
enterted  the  chiqpelt  the  key  beiog  in 
the  possessioa  of  the  plaintiff^  who 
occasionally  preac|ie4  v^^i&iii-nHeldf 
that  the  mere  poasessioa  of  the  key 
4id  not  give  tbe  plaiotiff  sui;h  a 


right  of  poaeaskm  df  the  duipelaa  to 
enable.him  to  liiaitoMi  tetspiisi  B^ 
v«i<  V.  Htovme,  Jw  9  A  ^.  1< 

A.  in  a  jote  actioii  of  OMfiasB 
against  sevorai  ckifendtota,  iliere'ttis- 
dot'bea  nhotiiit  as  to.«cie,  and  a-'mv 
diot^igaiDBt  odwrsi^  "/liiil. 

'  3*  rQ«€9re,  Wbetfaer  m  wmnflB  ^ho 
eobabils  widi  a  man^  asmiineB'  his 
nuaev  an^  repments  kentif  m  kis 
wUk,  can  maiikCain  nimgam  agaimt 
a  Sheciff  fiotr  taking  in  asec«tio»iiir<* 
DitarQ  digged  to  b^  her  ptopeity,  k«t 
bflifigin  tha.hmikv  ift  vhich  tke  pa»> 
tio9  reakied  I  But^  ithaviag  bton  left 
U>,  the  Juay  to  .say*  wketkek*,  imier 
tbedrciNttsttuiGeBr  the  pMperty  Mght 
n^  hanw  been  gsveo  up  by  tke  »0r 
ttiaii  to;  thft'soaii,  dvring  cobsMUtioBt 
akidjtklBy  havHig4b«iid«i  the  affinu^ 
ttv^itke  Coirt  refiasdl  taidvtnA  the 
«mrdKt«  EddafdMx*.FetrMoUier^M\ 
9  G.4.  '     '  ^W 

4.  Iti.tirespasa  fbir  breidcuig  anid  en- 
teniog  the  plaintiff's  elow,  the  da- 
fen Auis  pkaded  nat  giultyi  and  aewii 
^jpcfcial  picia  intlifying  lUKkv  a  right  of 
wa]iw  The  iMaiatiffjoioedissiMtootfae 
plda  oC^aoi  guilty) .  snurarsed  the  other 
pleasi  am  new^  assignad  eaiVa  vsmi; 
Tbe  defendant  joined  issue  on  the 
traverses,  and  su^^ed  judgment  by 
default  on  the  new  assignment.  The 
Jury  HsiumL  av^dfel  for  the  plaintiff 
with  one  shilliag'  dAinages,  on  the 
pl^;,pf  not .  giul^;  and  casniled  the 
datoages  on  the  'iicfw  assigiiiiieos  at 
4a J,,  and  tbe  4efeiidaBi  had  a  vesdiai 
00  oae  4iS  the  special  pleaai^-^-itftf^ 
that  the  plsiatiff  bairii^  .beemcona^ 
pdfed  to>tf>  down  KiMtridt^Nt  th»g»* 
nend  isaue^.  be  wtas  cndtled  to  sIb 
general  costs  of  the  .ei(ii0>  mAih 
soema  that  the  defendant  on^  to 
have  with(irawB  the  general  iasuB 
when  he  Buffered  judgkneiit  hj  de^ 
fault  on  the  new  aasifBment.  nifk$rs 
V,  G4Uimare,  M.  9  0. 4.  3M 

b.  The  plaintiff,  a  8urseyor»  being 
occupied  in  cutting  up.turiyltnAlBg^ 


TRCWEIL 


imOVERj 
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ing'dowa  mater ials  for  maktag  a  road 
ovar  common  ianda  betonging  to  a 
township ;  the  defendant^  as/m-re^te, 
or  jpNursoB  having  the  care  d£  sudi 
laausr  aiAced  the  plaintiff  by  whose 
authority  bo  was. employed;  to  which 
the  |)lamtiff  replied,  that  he  was  orw 
daved  to>  make  -dm  roifd  by  a  magis- 
trate»  that  the  defeadant  thctt  toA6 
the  plaiatiff»  libat,  if  he  did  not  deaiat^ 
hefliiould  consider  hsm  as  a  wflfal 
trespasser;  and,  aa  thai  piairitii^  stiM 
caatiiiue4  the  wark;  and  did  M)t«haw 
any  cnder'or  warrant  autfaorianaglmii 
to '  make  tiie  road»  the  da^datit 
csisfled  hnnio  be  apprehended  by  a 
oORSftaUei^ffnl  todk^hn  hstfwre  la^ma^ 
gistrain,  whp  rcfiwed  »to  reeeviri  the 
oomplakt;  <oa  whiGkntbe  plaiuiff 
bosiigbt  trespass  againat  the' defends 
aitt  feri  aai  asennitatod  faise  imj^son^ 
Okniki'^^eidt  that  th»  Iseti^  mm  en*- 
tilted  to  notice  of  action,  under  the 
7  &  8  Ota.  «i«ii30i  s.  41,'aa'be  had 
reason  tasuj^poae*  that. 'he  win  aeiiog 
under  jeofeur  iof  llwt'scatnte)  ja  ekaih 
ingr  the  j^aiatiff  to  be  appveheiidei^ 
alSioogh  fact  wan^ndt'iii'.ftci'cbmllDie* 
ing  a  wilfid  <n  malicious  inkHry  at  tH0 
tine.  Wright  ^.  fVakw,  M.O&iQ 
(?.  4.        --:'..'  .  •  .  f     Cil^ 

TOOVER. 

S^€  IVSFBCTION  &  PBOtDUCTfOa  OF 

,  .  PAPsas.  . 

1 ;  The  plaintiff  ordered  a  chariot 
to  be  builti  ^ich  was  to  foe  Wished 
aedording  to  tartaia  direetions,  and 
|br  whieh  he  paidr  end,  after  it  had 
been  fimshedin  odier  respects,  he  or** 
dcied  a  ininc  seal  to  be  acMed,  but, 
the  builder  not  execating  the  order, 
the  plaintiff  sent  tox  the  chariot  seve- 
ml  times,  and  the  builder  promised  to 
deliver  it.  Subsequently,  the  plain-' 
tiff  said  ha  did  liot  want  the  chariof, 
and  ordered  it  to  be  sold,  and  it  was 
standing  in  the  builder's  warehouse,' 
(or  that  purpose,  the  front  seat  not 
having  been  added,  'when  a  eotnmiS'* 
sion  of  bankrupt  was  issued  against 


the  builder,'  aad-  hts^assi^ess  seised 
and  sold  the  carria^  un^der  the  com- 
mission: — Held,  that  the  pkiintiff  had 
a  sufficient  property  in  the  chariot  to 
maintain  trover,  and  that  it  did  not 
pass  to  the  assignees^  mk  bebg  in  the 
possession,  order,  or  disposition  of 
the  bankrupt,, wi^^tfce  consent  and 
permission  of  the  true  awner,  within 
the  r«nd  section  of  th)^  statute  6  O. 
4,  c.  1^.  CarftUhers  i'.  Tdf/nCf  M. 
9  a  4.  '429 

"  >e.  The  eharterer^  of  the  pfafihtiff's 
ship  for  (iiree  voyages,  on  bet  return' 
hoobe  fromtd^  s^bood',  removed'  the 
anchors,  aaid  tebles  tb  ^e  defehdbnt'«j 
wharf.  8fao)rtly  afterwards,  the  ship 
was  seised  under  an  Ad^filtji  war*' 
Hsnt^  ated  sMd  for  debts  diie  on  bot- 
Mmry  boodi,  «mE'  the  ws^s  of  the 
erew.  Four  daiys  previously  to  the 
sele,  the  phhftiff  demaud^  the  an* 
ek6rs,  &e.,  from  (he^efendan^i,  th^. 
not  binng  inebdeii  iti  the  sale  kccanxa 
of  the  ship,  and  'they  tefUied  (6  de* 
fitter  thenii  up:— ST^^thartliepIain- 
tttf  wka  not  entitled  io  t^covei  ih& 
anchors  ahd  tables  in  ttover  against 
the  defbhAints,  ^Kfabugh  '^he  J^ury 
fiMmd  Aat  they  had  been  removed  by 
the  charteters  to  avdid  the  process 
of  the  Admiralty  Court;  and  not  i;> 
the  ordinary  coiirse  of  business,  as 
the  plaintifi'  had  no  right  of  possesi- 
sion  until  after  tber  side.  Fergtuan 
V.  Crutall,  H^  5  &  W  Q^  4.  524 
Z.  The  statute  d  Geo.  4^  c.^39,  a. 
1,  eriacta,  ^  Tilat  every  waiiriit  of 
attorney  to  confess  judgment  ih  any 
personhlaetion,  shall;  tnthm  twentyr 
Okie  days  after  the  ^eeution  of  such 
warrant'  of  attorney,  be  filed,  t6ge« 
tfaer  wfl&  anf  affidavit  of  the  iime  of 
Me  €:tecuH(nk  thereof,  with  the  clerfc\ 
of  tfiedocquets  in  the  Coutt  of ifmg** 
Bet^h;'^  and  theseeond  section  enacts, 
**That,  if,  at  any  time  after  the  esfpir- 
atton  of  twenty-one  Jays  next  ahei^ 
the  execution  of  such  warrant,  a  coip-t 
mission  of  bankrupt  shall  be  issued 
against  the  person  who  has  given  it. 


wo 


VENUE. 


WARRANT  or  ATTORNEY. 


chtb,  and  in.  audi  €ae«^  utdaivnch 
vnurrant  of-  aitof ttey  «hirfl  banre  faacn 
fkd  m  n^tiMt  wkUn  tbe  -aaid 
twenty-^e  daja  firoitt  t^  «xeoiiCioa 
diereof,  such  warrant  of  attoraey^aiid 
the  jodgaMDt  and  ««eoi|tf oa  ihaceon, 
•hall  W  deemed  fiaudnkntwid  wd 
i^nat  the  aaaigaeea.  An  affidirrit 
nutde  bj  the  atleatiqg  wimeaa  to*,  the! 
warrant  of  attoniey^  and  filed  wkbf  t». 
xnerely  atfiti^g  ka  4!lle*  endtheChe 
aaw  the  party  eiLew^  it».  wiibeot 
epeeifytng  the  dayman  wbkb  it  vfaa 
executed;— fff^y  to  b^  uMufflci^; 
end  that  the  Sheriff  who  bed  ae^oed 
and  Bold  ^goodi  under  a.writ  laaued 
at  the  instance  of  a  judgmeDt^creditor ; 
on  a  judfpnententered  up  on  the  war- 
rant of  attorney,  waa  liable  to  tbe  as- 
aignees  of  the  party  whoae  goods, 
were  seized,  in  an  action  of  trover,  a 
commission  of  bankrupt  having  been 
issued  against  him  after  the  seiaure, 
but  before  the  sole.  JMfon  v.  Ed-- 
wards,  H.  9  &  \0  O.  4.  550 

TRUSTEES. 
See  Devise. 

VARIAIfCE. 

See  Pleadinq,  3,  5. 

1.  It  seems  that  an  allegation  in  a 
declaration  in  Quare  fmpedit^  that 
there  was  an  antient  custom  for  the 
aeverid  parishipDera  of  a  chapel  or 
the  majority  of  them,  in  vestry  as- 
sembled, to  elect  a  curate,  is  not  sup- 
ported liry  evidence  of  a  custom  of  a 
right  to  elect  by  those  parishioners 
only  #ho  piBiid  chiirch-ratea,  ^  a  cer- 
tain sum  to  the  curate  above  bib 
titbea.  Arnold  v.  The  Bishdp  of 
BM*  and  WeUs,  H.9  &  \0  G.  4. 

559 
VENUE. 

*  1  .'The  pJaintiff  declared  on  a  pro- 
missofy  note,  imd  for  goods  sold — 
The  Court  would  not  change  the  ve- 
nue,'on  an  affidavit  stating  that  the 


principal  etodidieieirdMeon  the  note 
)uid  been  paid,  and  that  tbe^bMntiff 
had  promised  to  give  it  up  to  the.  de- 
fendant— as  it  was  incumbent  on  the 
defendant  to  state  that  the  note  did 
not  exisL  Richards  v«  FtirmeUf.  M. 
9  G.4.  31S 

2.  The  defendant  havmg  obtained 
a  Tide  nisi  to  chaiu^  the  venae  fraq 
LBndon  to  Jfarwick^  on  the  4isaal  affi* 
davit,  cause  waa  shewn  on.  an  affida* 
vit  of  (!he  plaintiff's  attomey,  which 
stated,  tbat  tbe  defendant's  attorney 
hadiudd  (hat  he  should  change  tbe 
'  venue,  ite  tlie  statute  9  Geo^  4,  c.  14, 
would  Gdm'e  into  operation  before  the 
cause  could  be  tried,  and  that  he 
should  thereby  defeat  the  plaintiff,  aa 
he  had  no  pmniaein  #riting»  Besit 
C.  J«,  and  Park^  J.,  were  of  opinion, 
that  the  veniat>l)|^iil»t  to  be  diang- 
ed.  Burf;oughi  J**  and  C^as^ke^  J., 
-thought  ptfierwise,  ^d'  t^t.thed^ 
ihidaut*s  aftdhi^jr  sliould  be  altoW^ 
to  answer  die  amctavlt;  btit^  as  he 
failed  to  do  so  satislkctorily,  the  ru|e 
was  eventually  dischatged.^  A^ner 
V.  Catteil,  ^.  9  G.  4,  567 

WARRANT  OF   ATTORNBV. 

See  FiKBs  and  REcovsaisa.  ly.^., 

1 .  The  statute  ^.  Geo.  4^,  c^ $9^^  #. 
I,  eAacts,  "  diat  every  imrnuii:  of 
attorney  to  C9nfe98  .ja^m4Nat  in  any 
^personal  action,  shall,  within  tfireaty-  * 
one  days  after  the>xec^utioa  of  s^eh 
warrant  oi*  attorney  be  filed,  Mltber 
widi  tu^  a^B^yit  of  th^iime  ^jfithe^ex- 
€cution  tberep4  with,  the  cleric  of  .t)|^ 
docq[uets,  in  .the  Court  of  Kmjj^ 
iqich ; — Ifeldy  that  an  affidavit  vafi^ 
by  the  attesting  witness  to  the  wai^ 
rant  of  attorney,  and  filed  with*  i^ 
mierely  stating  ita  date^  and  that  he 
saw  the  party  execute  it»  without  spe* 
cifying  the  day  on  whid^  it  wfa  ^u^ 
Guted,  ia  insufficient.  Ditkmw^E^l* 
wmrds^  H.9Si\QG.^  550 


VITNESS. 
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WARBANTY. 


I.  In  an  action  for  the  breach  of  a; 
TTarranty  of  a  horse,  die  plaintiff  failed 
to  prove  a  warrlinf^  at  the  time  of 
iaie,  but,  it  appeared  that  he  had  re- 
turned tlie  horse  to  the  defendant, 
who  stated  that  he  would  keep  it  with* 
out  prejudice,  but  he  afterwards  used 
it  and  offered  to  sell  it  to  a  third  per- 
son;— Held,  that,  by  so  doing,  lie  re- 
scinded the  original  contract  of  sale; 
and,  the  Jury  liaving  found  a  verdict 
^for  the  plaintiff)  for  the  sura  paid  for 
the  librse,  the  Court  refused  to  disturb 
it.  Longx.Preston^M.dG.^^   2Q2 

WILL. 
See  DxviAB. 


WITNESS. 

1.  la  Quare  Impedk,  the  father  of 
the  defendant,  in  support  of  the  daim 
oi^the  latter  to  present^  ^as  cded  as  a 
witness ;  when,  it  appearing  that  he  was 
tenant  by  the  curtesy,  bis  late  wife  hav- 
ing been  seised  of  ^n  estate  of  inlierit- 
ance*  his  testimony  was  rejected,  al- 
though it  was  insisted  that  he  could 
have  no  interest  lA  the'  evtiil  xtf  tiie 
suit,  his  right  to  present  (if  any)  hav- 
ing lapsed,  more  than  six  months 
having  expired  since  the  vaearicv  hap- 
peaed-^-— for,  if  the  bishop  fieglect  or 
omit  to  present  withttt  the  six  months, 
the  party  originally  entitled  has  sttU  a 
fiffht  to  preseut.  Guily  v.  The  Bishob 
niExeUr,  M.  BG,4.  tisk 

2.  The  plaintiff  datm^  a  riglit, 
under  a  custom,  to  take  the  second 
tiest  fish  out  of  every  boat-load  of 
fish,  by  way  of  toll,  fVom  flshertheo 
it^uenting  a  certain  cove  and  landing 
Ikh  therein: — HeU^  that  a  fisherman 
frequenting  the  cove  was  not  a  coni* 
petent  witness  to  disprove  tlie  exist- 
eaee  of  the  custom,  as' he  had  an  im- 
mediate interest  !n  the  event  of  the* 
rait ;  for,  if  the  defendant  dbtaiued  a 
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verdie^  th^  vrkneii  w^auld'thtiia  be 
prt>t0cted '  ftoni'  the  eon^qiMHicee  of 
the  Bon-fisiyment  of  toQtf  b^  hims^Af. 
The  £arl  of  JMmotUk  v.  Geafgif,  M. 
a(?.4.  467 

9.  Oil  ail  issue  directed,  by  the 
C^iiitof  CoMMen  Pkae^  to  try  whe- 
ther certain  troat  and  elher  d^N^a 
weve^radld  or  iiot»  the  attorney  who 
pMpiuvd  them  oil  dke  reti^ner  of^  the 
trUMee^  was'  faekl  lb  %e  a-eotnpetent 
witness  to  prove-the  execution  by  tfie 
4efendanti  land  the  fiinng  ^bkiiM  in 
die  deede,  idlhough  the  witness  was  a 
ptfty  t0  the  trust  ^ieed,  and  was  en- 
titled 6i  ys^eosta  for  pre^mring'the 
inatraineACi^  and '  aithot^  lie  wa9  a 
party  ia  anather  suit,  where  hn  de- 
fence rested  upon  the  trust  deetL 
'Hudsmr.Bevetitll.SBcl^G.i,  (jCy'J 

WRECK. 
See  EvLDENCEy  9*. 

1.  Where  wreck  is  conveyed  by 
lease  for  a  term  of  years,  which  has 
not  expired;  if  such  lease  be  not  re- 
cited ui  a  grant -ceaveying  an  imme- 
diate estate  in  fee  to  the  grantees, 
such  grant  ia  vc£d;  &eeS(Use,  the  King 
having  already  lease4  the  right  of 
possession,  he  cannot  convey  the  same 
right  io  another.  Alcockv'.'  Cooke, 
H.9&10G.4.  '    6»5 

£.  It  seems  that  i^feckr  ^91  nbt 
pass  und^r  ^eixefhl  words  in  a  gran^. 

/bid. 

WRIT  OF  RIGHT. 

LA  uiLi..iiinci  of  the  christian 
name  of  the  tenant  in  a  writ  of  r^ht» 
can  only  be  taken  advantage  of  by 
plea  in  abatement,  Joim<,  demuidaitt; 
Wightwick,  tenant,  A/.  9  6r.  4.     318 

2.  In  a  count  jn:ar  writ  of  right, 
blanks  were  left  for  the  t^ame lOf .the 
(lemandant^s  attorney,  and  for  the 
word  "  esplecs,**  and  the  qpunt  was 
indorsed  in  the  nume  of  i|n  a^ttorney  in 

c.  p. 
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the  country,  without  reference  to  his 
agent  in  London.  Tlie  Cenani  having 
sigtked  judgment  of  lum-prof— The 
Court  held  it  to  be  irregular,  and  aet 
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it  aside;  with  leave  to  die  demandant 
to  amend  his  count,  on  payment  of 
coaU.  Webb^  deroandtot;  Lane^ 
tenant*  Af.  9  CF«  4u  478 
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